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EXTRACT  FROM 

PREFACE  TO  FIRST  EDITION. 


In  preparing  the  present  treatise,  it  has  been  my  en- 
deavor to  secure  a  statenient  of  the  entire  law  applicable 
to  Building  Associations. 

I  have  collected  the  authorities  in  all  the  States  of  the 
Union,  and  the  decisions  of  the  English  Courts  so  far  as 
they  appeared  pertinent  to  the  system  of  Building  Associa- 
tions adopted  in  this  country.  From  them  all,  I  have 
labored  to  construct  a  work  of  general  and  particular  use- 
fulness, aiming  at  the  elaboration  of  fundamental  principles 
of  universal  applicability,  as  well  as  the  statement,  with 
precision  and  simplicity,  of  the  variances  noticeable  under 
the  laws  and  decisions  of  the  several  States.     *     *     * 

I  have,  however,  striven  for  completeness  in  yet  another 
direction, — in  touching  upon  and  stating  the  law  concern- 
ing all  obvious  matters  involved  in  the  management  and 
business,  the  internal  and  external  relations  of  Building 
Associations.  My  purpose  in  doing  so,  was  to  render  the 
treatise  not  only  useful  to  the  profession,  but  also,  in  a 
measure,  a  compendium  in  the  hands  of  laymen  interested 
in  and  occupied  with  the  affairs  of  these  institutions.  *  *  * 

[vii.] 


PREFACE  TO  SECOND  EDITION. 


A  PERIOD  of  thirteen  years,  and  that  one  of  remarkable 
growth  and  activity  as  concerns  building  associations,  has 
necessarily  brought  a  large  number  of  decisions  upon 
points  both  new  and  old  in  building  association  law. 
Questions  which,  at  the  publication  of  the  first  edition, 
were  unsettled,  have  become  settled.  Others  that  were  sup- 
posed to  be  settled  are  again  open.  Some  of  the  doctrines 
then  received  have  come  to  be  rejected,  and  vice  versa. 
The  changes  in  the  teachings  of  this  book  will  be  found  to 
be  comparatively  few.  Those  that  have  been  made,  have 
been  made  upon  full  consideration,  and  no  apology  is  offered 
for  them.  _  The  revision  to  which  the  work  has  been  sub- 
jected has  been  searching,  and  such,  it  is  believed,  as  to 
bring  it  abreast  with  the  existing  state  of  the  law,  having 
regard  to  its  agreements  and  to  its  disagreemecits.  The 
only  important  alteration  in  the  make-up  of  the  book  is  the 
excision  of  the  second  chapter  of  the  first  edition,  contain- 
ing the  statutes  of  the  several  states,  etc.  That  compilation 
had  served  its  purpose,  and  if  retained  and  perfected  would 
have  swelled  the  volume  to  an  unwieldy  bulk. 

The  standing  which  has  been  accorded  to  this  work  by 
the  courts  and  the  profession  is  to  me  a  source  of  much 
grateful  satisfaction.  I  hope  that  the  labor  bestowed  upon 
the  preparation  of  the  new  edition  may  be  found  to  have 
increased  its  usefulness.  G.  A.  E. 

Reading,  Pa., 
April,  1895. 
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Rule  for  ascertaining  amount  presently  due  upon  mortgage,  §  444.        , 

Same  rule  applicable  in  courts  of  law  and  equity  ;  basis  of  equity  juris- 
diction in  foreclosure  ;  preliminary  account ;  decree,  §  445. 

Discharge  of  mortgage  by  sale  of  property  does  npt  necessarily  discharge 
debt;  remedy  io  such  cases,  §  446. 

Terms  of  mortgage  preclude  withdrawal ;  right  of  repayment,  §  447. 

Sale  upon  mortgage,  and  application  of  proceeds  of  sale  and  value  of 
stock  to  debt,  extinguish  membership  of  debtor,  §  448. 

Mortgage  (or  decree  after  preliminary  account),  after  payment  of  amount 
due,  stands  as  security  for  future  membership  duties  ;  rights  of  mort- 
gagee in  possession,  §  449. 

Errors  and  omissions  in  mortgages,  §§  450-451. 

Purchaser  subject  to  building  association  mortgage,  §  452. 

Building  association,  mortgagee,  may  exercise  all  the  powers  given  it 
concurrently,  notwithstanding  its  rules,  %'  453. 
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Tender  upon  building  association  mortgage,  §  454. 

Assignment  of  mortgages  of  members  by  society,  §  455. 

Mortgages  of  members  not  assets  for  purposes  of  withdrawal  or  winding- 
up;  §§  456-457- 

Mortgages  of  members  are  assets  for  purposes  of  taxation  of  society's 
personal  property.     Exemptions,  §§  458-460. 
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CHAPTER  XVII. 

THE  STOCK  OF  BUHrDING  ASSOCIATIONS. 

Definition  of  stock:  ordinary,  prepaid,  preferred,  income  stock,  §§  461- 

464. 
Classification  of  stock  according  to  amount  of  dues  payable,  §-465. 
Acquisition  of  stock :  subscription  :  condition,  §  466. 
Waiver  of  implied  condition  in  subscription  :  estoppel,  §  467. 
Implied  condition  in  subscription  may  be  waived  ;  estoppel,  §  442. 
Increase  of  stock,  §  468. 
Property  in  shares  of  stock,  §  469. 
Transfer  and  assignment  of  shares  of  stock,  §§  470-471. 
Restraints  upon  transfer  ;  regulation  by  by-law,  §  472. 
Remedy  for  improper  refusal  to  transfer ;  measure  of  damages,  §§  473-474. 
liien  of  society  upon  shares  ^for  arrears,  &c,;  levy  on  Stock  covered  by 

lien,  §  475. 
Right  of  society  to  enforce  stock-payments  by  suit,  §  476. 
Relation  of  borrower's  stock-payments  to  his  debt  to  the  society,  §  477. 
Borrower's  right  to  apply  stock-payments  to  extinguishment  of  his  debt, 

§  478. 
Society's  right,  being  pledgee,  to  apply  stock-payments  of  borrower  to 

extinguishment  of  his  debt  ;  character  of  such  application,  §  479. 
Value  of  stock  for  purposes  of  application  to  debt,  §§  480-482. 
Borrower's  right  of  application   lost  by  assignment  of  shares  to  third 

party,  §  483. 
Right  of  borrower's  representative  or  surety  to  apply  stock  to  debt  ;  judg- 

,  ment  creditors,  §  484. 
Marshalling  of   assets,   as  to  stock   assigned  as  collateral  and  property 

mortgaged,  §§485-491. 
Standing  of  judgment  creditors,  as  to  marshalling  of  assets,  §  492. 
Effect  of  rights  of  third  parties  upon  claim  for  mirshalling  of  assets,  § 

493- 
Notice  of  subsisting  rights  to  compel  resort  to  one  of  two  funds,  §  494. 
Taxation  upon  capital  stock,  §  495. 
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Methods  of  termination  of  building  associations  ;  expiration,  §§  496-498, 
Dissolution  by  voluntary  agreement  of  stockholders  and  surrender  of 
franchise,  §§  499-501. 
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Surrender  may  be  inferred  under  certain  circumstances,  §  502. 

Dissolution  by  act  of  legislature,  §  503. 

Dissolution  by  decree  of  court,  §  504. 

Grounds  of  forfeiture  of  franchises  ;  who  entitled  to  ask  it,  §§  505-507. 

Right  of  and  grounds  for  appointment  of  receiver  by  court,  §§  508-510. 

Insolvency  :  winding  up  by  receiver,  §  511. 

Who  entitled  to  ask  for  receiver  on  ground  of  insolvency,  §§  512-513. 

Distribution  of  assets  of  insolvent  building  association,  §§  514-515. 

Right  of  members  to  ask  interposition  of  court  to  wind  up  society  when 
shares  at  par,  §§  516-517. 

Financial  condition  which  must  be  shown  to  exist  ;  mortgages  of  mem- 
bers not  assets  for  winding  up,  §  518. 

Effect  of  expiration  of  charter  upon  corporate  powers,  §§519-520. 

Subsisting  liabilities  of  society,  §  521. 

What  is  equivalent  to  a  dissolution  of  a  building  association,  §  522. 

Bffect  of  dissolution  or  its  equivalent  upon  membership  duties  and  bor- 
rowers' obligations,  §§  523-534. 

(pp.  483-534.) 

CHAPTER  XIX. 

THE  DENIAL  OF  CORPORATE  EXISTENCE   OR  CAPACITY. 

Corporate   existence  de  facto  with  prima  facie  title  shown  cannot  be 

questioned  collaterally  ; 'state  alone  can  question  incorporation,  §535. 
Same  rule  obtains  under  all  methods  of  incorporation,  §  536. 
Irregularities  in  obtaining  charter  which  cannot  be  taken  advantage  of 

collaterally,  §  537. 
Unlawful  provisions  'in  by-laws,  §  538.'  '      ^ 

Illegal  acts  subsequent  to  incorporation,  §  539. 
I,apse  by  charter  limitation  ;  denial  of  specific  powers;  curative  acts,  §§ 

540-542. 
Admission  of  corporate  existence  estops  from  denying  it  subsequently; 

purchaser  from  mortgagor  to  society,  §§  543-545. 
Estoppel  arising  by  behavior,  §  546. 

(PP-  534-545-) 

CHAPTER  XX. 

UNINCORPORATED   BUILDING  ASSOCIATIONS. 

General  nature  and  legal  status  of  unincorporated  building  associations, 

§547- 
Unincorporated  associations  cannot  claim  benefit  of  statutes  designed  to 

protect  societies  incorporated  under  them  ;  by-la!ws,  §  548.  , 
Management  and  contracts  of  unincorporated  building    associations ; 

agents,  §  549. 
Effect  of  incorporation  upon  rights  acquired  whilst  unincorporated,  §550. 
Incorporation  of  association  by  its  existing  constitution  and  by-laws,  § 

551. 

(pp.  545-55°.) 
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i  44 — ^p.  38 — to  note  3  add:  That  an  act  clearly  intended  to  amend 
another  misrecites  the  date  of  the  latter  is  not  fatal  to  the  aulend- 
ing  act,  see  Poock  v.  Lafayette  B.  Ass'n,  71  Ind.  357. 

l  66 — p.'"56 — to  note  4  add:  Affirmed  in  Wetherell  v.  Thirty -first  Str.  B. 
and  L.  Ass'n,  39  N.  E.  Rep.  143:  whether  the  stock  stands  in 
the  member's  name  or  has  been  merely  assigned  to  him  by  its 
former  owner:     ibid. 

\  III — p.  97  -to  note  8  add:  The  amount  for  which  the  society  has, 
under  its  by-laws,  a  lien  upon  the  stock  belonging  to  any  mem- 
ber may  be  set  oflF  by  it  against  his  assignee's  (for  benefit  of 
creditors)  '  demand  for  the  withdrawal  value  Of  the  shares: 
Wetherell  v.  Thirty-first  Str.  B.  and L.  Ass'n,  (111.)  39  N.  E. 
Rep.  143. — [See  supra.  \  66.] 

\  130 — p.  121 — in  note  4,  the  reference  Somerset  County,  etc.,  Ass'n  vi 
Vandervere,  ii  N.J.  Eg.  282,  ought  to  h&ii  N.J  Eg.  382. 

\  174 — p.  156 — to  note  5  add:  A  building  association  has  been  held 
compellable  to  accept  such  sum  in  satisfaction  of  a  mortgage 
given  by  a  member  to  it,  as  accords  with  the  representations,  in 
reference  to  its  by-laws,  made  by  its  secretary  in  his  dealings 
with  the  mortgagor  at  the, time  of  the  making  of  the  loan: 
Sawyer  V.  Menominee  L.  and  B.  Ass'n,  (Mich.)  61  N.  W.  Rep. 
521,  Grant  and  Hooker,  jj.,  diss. 

\  ii^-Ty — p.  216 — in  note  i,  the  reference  Inhabitants  oj  Upper  Alloways 
Creek  v.  String,  10  N.  J.  L.  323,  ought  to  be  10  N.  J.  L.  385. 

\  249 — p.  221 — to  note  3  add:  Compare  Sawyer-^.  MenomineeL.  and B. 
Ass'n,  (Mich.)  61  N.  W.  Rep.  521.— [See  supra.  J  174.] 

§  271' — ^p.  236 — in  note  3,  the  reference  French  v.  Municipal,  etc.,  Soc.  53 
L.  S:,  Ch.  D.  745,  ought  to  be  53  L.  J.,  Ch.  D.  745. 

\  272 — p.  237 — to  note  3  add:  Compare  Sawyer  v.  Menom.inee  L.  and  B. 
Ass'n,  (Mich.)  61  N.  W.  Rep.  521. — [See  supra,  \  174.] 

I  311 — ^p.  275 — in  note  i,  read  Bates  v.  People's,  etc..  Association,  instead 
of  Bater  v.  People's  etc. 

§  312 — p.  275 — in  note  4,  read  Bates  v.  People's,  etc.,  Asssociation,  instead 
of  Baker  v.  People's,  etc. 

\  322 — p.  285 — in  line  15  from  above,  read  "  to  a  member,"  instead  of 
"  by  a  member. ' ' 

\  367 — p.  328 — to  note  I  add :  In  an  action  by  a  building  association  to 
foreclose  a  mortgage  it  appeared  that  defendant  applied  to  the 
building  association  for  a  loan  of  $3,000  and  agreed  that  he 
would  pay  f6oo  thereof  into  the  society's  guaranty  fund.  He 
then  owned  15  shares  of  the  society's  stock,  the  par  value  of 
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each  share  being  jSaoo.  The  society  borrowed  $2 ,000  from  M,  and 
defendant  gave  his  mortgage  to  M  for  that  amount  and  gave  the 
building  association  the  mortgage  in  suit,  providing  for  the 
payment  of  J30  per  month,  until  such  payments,  with  the 
defendant's  share  of  the  profits,  should  be  equal  to  J!3,ooo,  when 
the  mortgage  was  to  be  discharged.  Defendant  received  ^2,400. 
lieM,  that  the  transaction  was  not  usurious.  Granite  State 
ProTddent  Association  v.  Monk,  (N.  J.)  -ip  Atl.  Rep.  872. 

\  437 — p.  409 — in  line  6  from  below,  text,  read  "  legislators,"  instead  of 
"  legislator's." 

2  475 — p.  450 — to  note  3  add:  A  by-law  of  a  building  association  provid- 
ing that  no  shares  of  stock  "shall  be  transferred  while  any  debt, 
penalty  or  due  of  any  kind  against  the  owner  thereof  may  re- 
main unpaid  "  creates  a  lien  in  favor  of  the  society  for  any  debt 
due  to  it  from  the  stockholder,  as  against  him  and  his  assignee 
for  benefit  of  creditors,  whether  the  stock  stafads  in  his  name  or 
has  merely  been  assigned  to  him  by  the  former  owner:  Weth- 
erell  v.  Thirty-first  Str.  B.  and  L.  Ass'n,  (111.)  39  iV.  £.  Rep. 
143.— [See  supra,  §  III.] 

\  514 — p.  504 — in  note  i,  In  re  Norwich  and  Suffolk,  etc.,  ought  to  be  In 
re  Norwich  and  Norfolk,  etc. 

\  550 — ^p.  549 — in  note  3,  the  reference  Manahan  v.  Varnum,  11  Id.  405, 
ouglit  to  be  II  Gray  405. 

Index — p.  586,  line  3  from  above,  read  "  of  security, "  etc.,  instead  of 
' '  of  society, ' '  etc. 
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Abb.  App.  Dec. — Abbott's  Appeal  Decisions,  New  York,  1850-69. 

Anstr. — Anstruther's  Exchequer  Reports,  1792-97.     Engl. 

App.  Cas. — Appeal  Cases,  House  of  Lords,  England. 

Atk. — Atkyn's  Reports,  Chancery,  1736-55.     Engl. 

Atl.  Rep. — Atlantic  Reporter  (West  Reporter  System). 

B.  &  Ad. — Barnewall  &  Adolphus'  King's  Bench  Reports,  1830-33.  Engl. 

B.  &  A.  (or  Aid.) — Barnewall  &  Alderson's  King's  Bench  Reports,  1818- 

23.    Engl. 
B.  &  C. — Barnewall  &  Creswell's  King's  Bench  Reports,  1823-30.     Engl. 
B.  &  S.-Best  &  Smith's  Queen's  Bench  Reports,  from  1861.     Engl. 
Barb. — Barbour,  New  York  Supreme  Court,  1847-77. 
Beav. — Beavan's  Reports  of  Cases  in  the  Rolls  Court,  1838-66.     Engl. 
Bell,  C.  C. — Bell's  Reports  of  Crown  Cases  Reserved,  1858-60.    Engl. 
Bingh. — Bingham's  Reports,  Common  Pleas,  1822-34.     Engl. 
Binn. — Binney's  Reports,  Pennsylvania  Supreme  Court,  1799-1814. 
Blackf — Blackford,  Indiana  Supreme  Court,  1817-47. 
Bligh,  N.  S. — Bligh's  House  of  Lords  Reports,  New  Series,  1827-37.     Engl. 

B.  Mon.  (or  Monr. ) — Ben.  Monroe's  Reports,  Kentucky,  1840-58. 

Bos.  &  Pul. — Bosanquet  &  Puller's  Common  Pleas  Reports,  1797-1807. 

Engl. 
Bosw. — Bosworth,  NeW  York  City  Superior  Court,  1857-63. 
Burr. — Burrow's  Reports,  King's  Bench,  1759-70.     Engl, 

C.  B.,  or  ComB. — Common  Bench  Reports,  1845-56.     Engl. 

C.  B. ,  N.  S.,  or  Com.  B.,  N.  S. — Common  Bench  Reports,  New  Series, 

1856-65.     Engl. 
C.  C.  R. — Crown  Cases  Reserved,  Engl.  Law  Reports,  1865-1875.     Engl. 
C.  L.  R. — Common  Law  Reports,  1854-55.     Engl. 
Can.  S.  C. — Canada  Supreme  Court. 

Car.  &  M. — Carrington  &  Marshman's  Cases  at  Nisi  Prius,  1840-42.  Engl. 
Car.  &  P.— Carrington  &  Paine's  Cases  at  Nisi  Prius,  1823-41.     Engl. 
Centr.  R.— Central  Reporter,  1886-1888. 
Chest.  Co.  Rep. — Chester  County  Reports,  Pa. 
Cold,  or  Coldw. — ^Coldwell's  Reports,  Tennessee,  1860-70. 
Com.  Dig. — Comyn's  Digest  of  the  Laws  of  England. 
Cow. — Cowen,  New  York  Supreme  Court  and  Court  of  Errors,  1823-1829. 
Cowp. — Cowper's  Reports,  King's  Bench,  1774-177S.     Engl. 
Cox,  C.  C. — Cox's  Criminal  Law  Cases,  from  1843.     Engl, 
Craig  &  Ph.  or  Cr.  &  Ph.— Craig  &  Philip's  Chancery,  1841. 
Cranch — Cranch's  Reports,  U.  S.  Supreme  Court,  1800-1815. 
Cro.  Eliz. — Croke's  King's  Bench  and  Common  Pleas  Reports  during  the 
^       reign  of  Elizabeth. 
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Cruise — Cruise's  Digest.     Engl. 

Cush. — Cushing's  Reports,  Massachusetts,  1848-53. 

D.  C. — District  of  Columbia  Reports. 

D.  N.  S.— Dowling's  New  Series,  Bail  Court  Reports,  1841-1842.    ,  Engl. 

D.  &  L. — Dowling  &  Ivowndes'  Reports  in  the  Bail  Courts,  1846^49.     Engl. 
Day — Day,  Connecticut  Supreme  Court  of  Errors,  1802-1813. 

Dears.  &  B.,  C.  C.  R. — Dearsly  &  Bell's  Crown  Cases  Reserved,  1856-58. 
'      Engl. 
De  Gex— De  Gex's  Reports  in  Bankruptcy,  1836-39.     Engl. 
De  G.  &  J. — De  Gex  &  Jones'  Reports  in  Chancery,  1857-60.     Engl. 
De  G.,  E.  &  J, — De  Gex,  Fisher  &  Jones'  Reports  in  Chancery,  1860-61. 

Engl. 
De  G.,  J.  &  S. — De  Gex,  Jones  &  Smith's^ Reports  in  Chancery,  1862-65. 

Engl. 
De  G.,  M.  &  G. — De  Gex,  Macnaghten  &  Gordon's  Reports  in  Chancery, 

1851-57.     Engl. 
De  G.  &  Sm.— De   Gex  &  Smale's  Reports  in  the  Courts  of  Knight 

Bruce,  V.  C.&  Parker,  V.  C,  1846-52.     Engl, 
Del.  Co.  Rep. — Delaware  County  Reports,  Pa. 
Des,  (Desau. ) — Desaussure,  South  Carolina  Court  of  Chancery  and  Court 

of  Appeals,  1784-1813. 
Distr.  R. — Pennsylvania  District  Reports. 

Doug.,  or  Dougl. — Douglass,  Michigan  Supreme  Court,  1843-47. 
Dow  &  CI.— Dow  &  Clark's  House  of  Lords  Cases,  1827-1832.     Engl. 
Dr.  &  S. — Drewry  &  Smale's  Chancery  Reports,  1860-65.     Engl. 

E.  &  B.— Ellis,&  Blackburn's  Queen's  Bench  Reports,  1852-59.     Engl. 
East — East's  Reports,  King's  Bench,  1801-12.     Engl. 

Edw. — Edwards'  New  York  Vice-Chancellor's  Court,  and  Supreme  Court, 

1831—50. 
Esp. — Espinasse's  Reports  or  Digest,  N.  P.,  1793-1807.     Engl. 
Exch. — Exchequer  Reports,  1847-57.     Engl. 

F.  &  F. — Foster  &  Finlason's  Cases  at  Nisi  Prius,  1853-67.     Engl. 
Freem.  Ch. — Freeman,  Mississippi  Superior  Court  of  Chancery,  1839-43. 

G.  &  D. — -Gale  &  Davidson's  Queen's  Bench  Reports,  1841-43.     Engl. 
G.  &J.,  or  Gill  &J. — Gill  &  Johnson,  Maryland  Court  of  Appeals,  1829-43. 
Green,  N.  J. — Green,  New  Jersey  Supreme  Court,  1831-36. 

Greenl. — Greenleaf's  Reports,  Maine,  1820-32. 

H.  &  N. — Hurlstone  &  Norman's  Exchequer  Reports,  1856-61.     Engl. 

H.  L,.  C. — House  of  Lords'  Cases,  1847-66.     Engl. 

Hall  &  T.— Hall  &  Twell,  Chancery  Reports,  1848-50.     Engl. 

Hare — Hare's  Chancery  Reports,  1841-^3. 

Hill — Hill,  New  York  Supreme  Court  and  Court  of  Appeals,  1841-44. 

Hob. — Hobart's  Reports,  King's  Bench,  1603-1625.     Engl. 

How.— Howard's  Reports,  TJ.  S.  Supreme  Court,  1843-60. 

Howr  Pr. — Howard's  Practice  Reports,  New  York,  1844-79. 

Ind. — Reports  of  Indiana  Supreme  Court. 

Ired.  Law  Rep.— Iredell's  Law  Reports,  North  Carolina,  1840-52. 

Ir.  Com.  Law  Rep. — Irish  Common  Law  Reports,  1850-66. 

Ir.  Eq.  Rep. — Irish  Equity  Reports,  1850-66. 

J.  P.— Justice  of  the  Peace,  Reports  in  all  the  Courts,  from  1838.     Engl. 

Johns.— Johnson,  New  York  Supreme  Court  and  Court  of  Errors,  1806-23. 
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Jur. — Jurist,  Reports  in  all  the  Courts,  1837-54.     Engl. 

Jur.  N.  S. — Jurist,  New  Series,  Reports  in  all  the  Courts,  1855-66.     Engl. 

K.  &  J. — Kaj-  &  Johnsop's  Chancery  Reports,  1854-58.     Engl. 

Kay — Kay's  Chancery  Reports,  1853-54.     Engl. 

Kulp — Kulp's  Reports,  Luzerne  Co.,  Pa. 

L.  &  C.  C.  C— Leigh  &  Care's  Crown  Cases,  1861-65.     Engl. 

L.  J. — Law  Journal  Newspaper,  from  1866.     Engl. 

L.  J.,  Bank. — Law  Journal  Reports  in  Bankruptcy. 

L.  J.,  Ch. — Law  Journal  Reports  in  Chancery. 

L.  J.,  C.  P. — Law  Journal  Reports  in  the  Common  Pleas. 

L.  J.,  M.  C. — Law  Journal  Reports  of  Magistrates'  Cases. 

L.  J.,  P.,  C. — Law  Journal  Reports  of  Privy  Council  Cases.    ' 

L.  J.,  Q.  B. — Law  Jouriial  Reports  in  the  Queen's  Bench. 

L.,  M.  &  P. — Lowndes,  Maxwell  &  Pollock's  Bail  Court  Reports,  1850-51. 
Engl. 

L.  R.  A. — Lawyers'  Reports  Annotated. 

L.  R.,  C.  C.  R. — Law  Reports,  Crown  Cases  Reserved. 

L.  R.,  Ch.  App. — Law  Reports,  Chancery  Appeal  Series. 

L.  R.,  C.  P. — Law  Reports,  Common  Pleas  Series. 

L.  R.,  Eq. — Law  Reports,  Equity  Series. 

L.  T. — Law  Times  Newspaper,  from  1845. 

L.  T.  Rep. — Law  Times  Reports,  1845-59. 

L.  T.  Rep.,  N.  S.^Law  Times  Reports,  New  Series,  1859  to  present 
time. 

Lane.  B. — Lancaster  Bar,  Pa. 

Ld.  Ray. — Lord  Raymond's  Reports,  King's  Bench,  1660-84.     Engl. 

Leg.  Chron.- — Legal  Chronicle,  Pa. 

Leg.  &  Ins.  Rep. — Legal  and  Insurance  Reporter. 

Leg.  Int.,  Legal  Intelligencer,  Pa. 

Luz.  Leg.  Reg. — Luzerne  Legal  Register,  Pa. 
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I  I.  introduction  of  the  subject  of  the  present  treatise. 
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Introduction  of  the  Subject  of  the  Present  Treatise. 

§  I.  The  building  association  is  an  institution  in  modem 
society.  Its  plan  was  designed  to  meet  the  wants,  and 
accommodate  itself  to  the  peculiarities,  of  men,  whose  little 
earnings  can  be  only  slowly  raised  to  an  effective  bulk. 
As  a  corporation,  it  is  the  creature  of  legislative  policy, 
and  not  of  legislative  caprice.  In  its  essential  plan  and 
nature,  it  is  the  same  all  over  the  world,  springing  from 
the  same  considerations,  ministering  to  the  same  necessi- 
ties, achieving  the  same  results.  The  similarity  ejjisting 
between  the  statutes  and  usages  relating  to  building  asso- 
ciations in  the  various  States  and  countries  is  neither  acci- 
dent nor  simply  imitation.  It  is  at  once  the  evidence  and 
the  recognition  of  identical  requirements  of  society  in  the 
various  communities. 

§  2.  This  identity  being  a  conceded  fact,  it  follows  that 
the  same  system  of  legal  and  equitable  principles  must  con- 
trol the  relations  and  workings  of  building  associations 
generally,  subject  only  to  such  modifications  as  may  be  in- 
troduced by  statutes  and  rules  governing  any  particular, 


2  THE  I<AW  OF  BUILDING  ASSOCIATIONS.  [CH.  I. 

society,  or  the  societies  of  any  particular  State.  These 
statutes  and  rules,  in  turn,  are  all  framed  upon  substantially 
the  same  plan,  elaborated  by  rnany  years  of  practical 
experience,  and  passed  by  a  species  of  tradition  from  land 
to  land  and  from  society  to  society.  Thus  the  same 
regulations,  and  the  same  contracts  under  them,  all  couched 
in  very  nearly  identical  phraseology,  have  been  for  years 
before  the  courts,  and  "  there  is  scarcely  a  word  in  them 
that  is  superfluous  or  without  a  definite  meaning.'"  There 
are  probably  but  few  questions-  capable  of  arising  in  a 
building  association,  for  whose  determination  a  guide,  if 
not  an  absolute  rule,  may  not  be  found  in  past  adjudications 
upon  similar  questions,  under  similar  circumstances,  in  one 
court  or  another. 

While  the  building  association  system  was  still  in  its  in- 
fancy, and  imperfectly  understood,  these  decisions  were 
based,  with  very  little  reference  to  one  another  or  to  many 
general  doctrines  of  the  law,  upon  the  special  features  of 
each  case.  "  I  am  afraid  I  do  not  understand  them  all," 
says  Sharswood,  Cliief  Justice  of  Pennsylvania,  referring  to 
the  decisions  of  the  courts  of  his  own  State  alone  upon  a 
single  class  of  building  association  cases.''  Within  more 
recent  years,  however,  a  conscious  perception  of  the  unity 
of  the  system  and  of  the  identity  of  the  legal  and  equitable 
principles,  as  well  as  of  the  mathematical  axioms,  which 
regulate  its  operation,  has  led  the  courts  (no  longer,  except 
in  a  few  jurisdictjons  and  upon  a  few  points,  ignoring  one 
another)  to  establish  a  body  of  law  applicable  to  building 
associations,  which,  when  understood  as  a  whole,  approaches 
a  condition  of  completeness.  There  is,  to  be  sure,  an 
'abundance  of  inconsistencies  between  judicial  utterances, 
not  only  in  different  States,  but  in  the  same  State ;  not 
only  between  the  grounds  taken  in  different  decisions,  but 
between  the  reasons  adduced  in  support  of  the  same  judg- 
ment. But  there  is  no  longer  any  difficulty  in  determin- 
ing where  the  weight  of  reason  and  authority  lies,  nor  in 
discriminating  between  the  right  and  the  wrong. 

'  Ocmulgee  Building  Association  »  Jarrett  v.  Cope,  68  Pa.  67. 

V.  Thomsoil,  52  Ga.  427. 
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§  3.  It  is  the  primary  design  of  this  work  to  furnish  a 
convenient  and  reasonably  complete  statement  of  the  prin- 
ciples thus  established,  the  grounds  upon  which  they  rest, 
and  the  deductions  fairly  to  be  drawn  from  them  ;  to  con- 
sider the  institution  of  building  associations,  their  for- 
mation, nature,  scope,  purposes,  powers  and  workings,  in 
the  light  of  all  the  decisions  affecting  them  ;  and  to  pro- 
vide the  means  of  arriving  at  a  prompt  understanding  of 
the  true  character  of  any  manifestation  of  the  scheme,  as 
well  a's  of  the  governing  legal  principles  :  in  a  word,  to  pres- 
ent a  comprehensive  view  of  the  law  of  Building  Associ- 
ations. 

Early  History  of  Building  Associations. 

§  4.  The  history  of  the  origin  and  early  growth  of 
building  associations  is  involved  in  considerable  uncer- 
tainty. It  answers  no  practical  purpose  to  ascribe  to  them 
a  fanciful  antiquity,  reaching  back  to  the  days  of  the  Greek 
republics.  Nor,  owing  to  the  scarcity  of  literature  on  the 
subject,  has  it  been  possible  to  substantiate  the  supposition 
(based  upon  their  prevalence  and  flourishing  condition  in 
Germany,  and  in  the  German-peopled  sections  of  America, 
as  well  as  the  peculiarly  frugal  and  associative  tendency  of 
the  Teutonic  race,)  that  they  are  of  German  birth. 

Account  of  the  Greenwich  Union  Building'  Association, 
Founded  1809. 

§  5.  The  first  association  of  this  kind,  of  whose  existence 
and  character  the  English  reports  furnish  evidence,  was 
the  Greenwich  Union  Building  Association,  founded  by  a 
deed  of  rules  and  regulations,  dated  the  7th  day  of  Janu- 
ary, 1809.^  Its  object  was  the  raising,  by  monthly  sub- 
scriptions, of  a  fund  or  capital,  to  be  laid  out  in  build- 
ing houses,  which  were  to  be  divided  among  the  members, 
under  and  subject  to  the. rules  and  regulations  of  the  deed. 
The  society  was  to  consist  of  not  more  than  fifty  members, 

'Pratt  V.   Hutchins6n,   15  East.  Earl  of  Selkirk,  to -whom  the  credit 

511;   decided   May    i,  i8i2.     See  of  founding  the  first  modem  build- 

alsp  Davis,  Law  of  Building,  etc.,  ing   society  has  usually  been  as- 

Societies,   3d  ed.,  p.    i.     The  so-  signed,  was  of  later  date,  the  year 

ciety  started  in  Scotland  by  the  generally  being  given  as  1815. 
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holding,  in  the  aggregate,  not  more  than  300  shares,  of 
;^3io  each.  They  met  upon  the  first  Thursday  in  every 
month,  when  the  books  continued  open  for  two  hoflrs,  and 
each  member  was  obliged  to  pay  two  guineas  on  every 
share  held  by  him,  until  ;^2io  should  be  paid  on  each 
share.  The  first  default  in  making  the  payment  so  re- 
quired, subjected  the  delinquent  to  a  forfeiture  of  2s.  6d., 
the  second  5J.',  the  thiry  los.  6d.,  and  if,  after  notice,  he 
should  still  refuse  to  comply  with  the  articles,  he  should 
be  excluded,  and  the  money  advanced  by  him  forfeited, 
unless  he  should,  within  three  months  from  his  last  de- 
fault, provide  a  person  who  should  be  voted  eligible  to 
become  a  member  of  the  Society.  In  such  case,  the  mem- 
ber thus  selling  his  share  should  forfeit  ten  per  cent, 
upon  his  subscriptions  for  the  benefit  of  the  Society,  unless 
his  default  were  excusable  on  the  ground  of  misfortune. 
The  members  were  to  draw  lots,  from  time  to  time,  as 
often  as  the  funds  of  the  Society  amounted  to  ;^ioo 
clear.  Every  share  should  consist  of  a  dwelling-house  of 
the  best  materials,  to  be  completed  in  a  workmanlike  man- 
ner. The  tradesmen,  etc.,  to  be  employed  were  indicated 
in  the  articles.  Every  house  must  be  begun  within  one 
week  after  notice,  roofed  within  three  weeks,  and  finished 
within  six  months  ;  in  default  of  which  the  tradesmen, 
etc.,  forfeited  five  per  cent,  upon  their  respective  bills. 
These  were  to  be  paid  by  the  treasurer  of  the  .society  only 
upon  the  work  being  pronounced  satisfactory  by  the  so- 
ciety's surveyor.  And  from  the  time  such  house  was  fin- 
ished the  member  owning  it  should  pay  to  the  Society 
five  per  cent,  per  annum  on  the  ;^2io  share,  so  drawn  and 
advanced,  until  the  final  close  of  the  society,  when  eacH 
member  should  have  paid  his  ;^2io  on  each  share  held  by 
him.  A  member  might  build  his  house  before  being  suc- 
cessful in  the  drawing ;  and  in  that  case,  whenever  his  turn 
came,  he  should  be  paid  ;^2io  for  every  share  he  held,  pro- 
vided he  employed,  in  the  construction  of  his  house,  the 
tradesmen,  etc.,  appointed  by  the  society.  If  the  member 
had  not  himself  paid  those  who  built  his  house  for  him, 
the  treasurer  of  the  society  was  to  do  so,  and  the  surplus 
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only,  if  any,  of  the  said  £2^0  was  to  be  paid  to  the  mem- 
ber. Security,  to  the  satisfaction  of  the  Society,  for  the 
money  thus  advanced,  was  to  be  placed  in  the  treasurer's 
hands  until  the  final  winding  up  of  the  concern ;  and  a 
bond  was  executed  by  the  member  for  the  payment  of  in- 
terest on  the  sum  advanced  and  all  future  payments  re- 
quired by  the  rules,  and  for  the  due  performance  of  the 
rules.  This  association  was  held  to  be  legal,'  and  it  cer- 
tainly appears  that  the  fundamental  theory  and  practice  of 
a  terminating  building  association  were  already  well  com- 
prehended. 

Growth  of  Bnildiug  Associations  in  America. 

§  6.  In  the  year  1831,  twenty-two  years  after  the 
Greenwich  Union  Building  Society  had  been  established, 
the  first  association  of  this  kind  in  America  was  organized 
in  Frankford,  Pennsylvania,  under  the  name  of  The  Oxford 
Provident  Building  Association.^  The  success  attending  it 
induced  inquiries  from  every  direction,  and  in  1836,  (the 
same  year  which  was  distinguished  in  Great  Britain  by  the 
passage  of  an  Act  of  Parliament^  affording  ample  facilities 
for  the  formation  of  building  associations  in  that  country,) 
was  followed  by  the  formation  in  Brooklyn  of  The  Brook- 
lyn Building  and  Mutual  lyoan  Fund  Association,  a  com- 
mittee of  whose  promoters  had  visited  Frankford  for  the 
purpose  of  obtaining  information  concerning  the  practical 
details  of  the  scheme.*  After  that  date,  they  began  to  crop 
out    plentifully   throughout   the   eastern   section   of    the 

'  Pratt    V.  Hutcliinson,  15  East.  in  that  country.      The  suggestion 

511.  was  submitted  by  them  to  Isaac 

^  See  The  Frankford  Herald,  of  Shallcross.    a     conveyancer,     and 

January  14,  1888  :          .  Jesse   Y.    Castor,   a  lawyer,  and  a 

' '  The  first  Building  Association  '  Club  '    was  formed   upon  a  plan 

ever  instituted  in  America  was  or-  as  near  that  of  the  English  '  Clubs  ' 

ganized  at  Frankford,  on  the  third  as    could  be    arrived    at    without 

day  of  January  1831,  and  was  known  either  written  or  printed  guides." 

as  '  The  Oxford  Provident  Building  ^  5  and  7  Will.  IV.  c.  32. 

Association.'  The  idea  was  brought  *  See  opinion  of  Lumpkin,  J.,  in 

from   England  by  Samuel  Pilling  Bibb   County  Loan  Association   v. 

and  Jeremiah  Horrocks,  manufac-  Richards,  21  Ga.  592,  in  which  the 

turers,    and    Dr.     Henry    Taylor,  Brqoklyn  Association  is  mentioned 

all  of  whom  had  received  their  as  the  first  of  its  kind  in  America, 
knowledge  from  similar  institutions 
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country,  partly  as  unincorporated,  voluntary  associations, 
partly  under  charters  obtained  by  virtue  of  general  acts  of 
the  several  commonwealths,  authorizing  the  incorporation 
of  beneficial  and  such  like  associations.  Their  power  and 
importance  grew  rapidly  during  the  feverish  era  of  our  na- 
tional development  almost  immediately  preceding  the  civil 
war,  and  legislation  became  imperative.  The  decade  be- 
tween 1850  and  i860  comprises  the  period  when  most  of 
the  older  States,  already  thickly  strewn  with  building  as- 
sociations, made  the  first  attempts  at  statutory  regulation  ' 
of  the  powers,  formation  and  management  of  these  so- 
cieties. Since  then,  they  have  constituted  a  class  of  corpor- 
ations distinct  and  different  from  every  other,  peculiar  in 
their  privileges  as  well  as  in  their  disabilities,  the  source 
of  dispute  and  difference  of  opinion,  about  equally  with 
reference  to  the  application  of  legal  principles,  and  in  re- 
spect of  their  practical  utility.  In  some  States,  they  have 
proved  a  failure,  and  their  formation  has  been  either  pro- 
hibited or  abandoned.  In  others  they  have  continued  to 
prosper  and  multiply  until  their  number  and  the  amount 
of  capital  and  property  they  control  is  at  this  day  truly 
enormous. 

Primary  Desig'ii  and  Genei-al  Description  of  the  Operation 
of  the  Building-  Association  Sclienie. 

§  7.  The  idea  which  first  gave  rise  to  the  institution  of 
building  associations,  which  furnished  their  ostensible  and 
legitimate  raison  d^Hre^  and  which  secured  to  them  their 
popularity  and  their,  in  many  respects,  exceptionally 
favored  position  before  the  law,  is  that  of  enabling  per- 
sons belonging  to  a  class  whose  earnings  are  small,  and 
with  whom  the  slowness  of  the  accumulation  discourages 
the  effort,  to  become,  by  a  process  of  gradual  and  compul- 
sory saving,  either  at  the  end  of  a  certain  period,  or  by 
anticipation  of  it,  the  owners  of  homesteads.  The  opera- 
tion of  the  scheme  may  be  easily  understood. 

§  8.  Suppose  that  there  are  a  hundred  men  able  to 
save  five  dollars  out  of  their  monthly  earnings.  They 
agree,  for  the  purpose  of  united  action  and  mutual  encour- 
agement, to  put  their  money  together  .upon  fixed  days  every 
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month,  until  the  whole  aggregate  shall  be  sufficient  to  pay  • 
to  each  of  the  hundred  associates  $ioop  in  cash.  It  is 
clear,  that  if  all  are  prompt  in  their  payments,  the  treasure 
will  be  ready  for  division  at  the  end  of  200  months ;  in 
other  words,  letting  each  monthly  pa)mient  of  one  dollar 
represent  a  "share"  in  the  common  fund,  each  share  will, 
at  the  end  of  200  months,  be  worth  a  fixed  par  value  of 
$200.  This  period,  however,  will  be  shortened  if,  after 
each  monthly  collection  of  $500  has  been  made,  that  sum 
is  at  once  put  out  at  interest,  upon  some  safe  investment, 
with  the  addition  of  the  interest,,  etc.,  accruing  to, the  fund. 
The  distribution^  of  $200  to  each  share  may  be  feasible  in, 
say,  180  months,  when  each  associate  has,  in  fact,  paid  only 
$180  on  each  of  his  five  shares, — ^that  is,  has  paid  in  $900 
up  to  the  time  when  he  is  entitled  to  receive  |iooo.  Thus 
far  we  have  simply  a  co-operative  savings  fund,  the  stated 
payments  being  periodical  and  compulsory.  But  the  per- 
sons who  started  this  association,  had  an  object  beyond  the 
mere  saving  of  money ;  they  desired,  through  it,  to  ac- 
quire houses,  homes.  When,  therefore,  the  question  of  in- 
vesting the  money  arose,  it  was  found  that  it  might  be 
made  the  means  of  securing  to  some  of  the  members,  par- 
ticularly anxious  to  "become  their  own  landlords,"  the 
property  upon  which  they  wished  to  build,  and  the  money 
to  defray  the  expenses  of  building,  they  paying  the  inter- 
est upon  the  amount  loaned  them.  In  this  way  the  money, 
which  belonged  to  all,  would  assist  the  individual,  and  he, 
while-  he  continued  to  pay  his  monthly  instalments,  would, 
in  paying  interest  on  the  money  advanced  to  him,  in  fact 
be  paying  it  in  part  to  himself,  and  would  himself  help  to 
hasten  the  day  when  he  would  be  entitled  to  participate 
with  the  others  in  the  distribution  of  the  common  fund, 
his  share  in  which  might  then  at  once  be  devoted  to  the 
extinguishment  of  the  loan  he  had  received.  Thus  he 
would  get  his  house,  perhaps,  a  number  of  years  before  his 
monthly  payments  of  five  dollars,  could  be  expected  to 
amount  to  a  sum  sufficient  to  pay  for  it ;  and  yet  those 
small  payments,  being  kept  up  by  him,  would,  in  time, 
equal  the  sum  he  had  borrowed,  and  hcvwould  have  his 


8  THE   LAW   OF  BUILDING  ASSOCIATIONS.  [CH.  I. 

house  free,  virtually  paying  for  it  in  instalments  of  five 
dollars  monthly,  and  the  interest  on  the  amount  he  had 
borrowed.  Such  a  bargain  he  could  get  nowhere  else,  and 
it  stands  to  reason  that  more  than  one  member  should  en- 
deavor to  obtain  the  advantage  of  being  able  to  pay  so 
gradually  for  his  house,  and  yet  have  it  all  his  very  own. 
Hence,  whenever  there  is  a  sum  of  money  ready  for  invest- 
ment, there  will  probably  be  a  number  of  applicants,  and 
it  will  be  a  matter  of  embarrassment  to  know  to  whom  to 
give  the  loan.  But  this  awkwardness  is  again  turned  into 
a  source  of  profit.  Among  those  who  apply  there  will  be 
some  to  whom,  for  various  reasons,  the  accommodation  may 
be  of  considerably  more  moment  than  to  others.  It  will 
be  worth  more  to  some  than  to  the  rest,  and  this  difference 
will  probably  be  capable  of  expression  in  dollars  and  cents. 
The  loan,  therefore,  is  put  up  at  a  sort  of  auction.  Vari- 
ous members,  desirous  of  obtaining  it,  bid  against  each 
other  for  the  preference,  agreeing  that  they  will  receive  the 
sum  offered,  less  the  amount  bid  by  them.  This  differ: 
ence,  the  borrower's  bid,  is  called  the  premium  or  bonus, 
which  he  undertakes  to  pay,  together  with  the  amount 
actually  received  by  him,  the  two  constituting  his  whole 
debt,  to  be  discharged  in  the  same  manner  and  at  the  same 
time.  It  is  a  rule  with  these  societies  that  a  member's  in- 
debtedness by  loan  shall  not  exceed  the  paid-up  value  of 
the  number  of  shares  he  holds  in  the  association. 

Thus  it  appears  that  the  association,  in  turning  over 
the  moneys  .coming  in  with  regularity  every  month,  has 
the  benefit  of  two  sources  of  ultimate  profit, — interest  on 
loans  to  its  members,  and  premiums  for  the  preference  of 
the  loans.  The  accumulation  is,  therefore,  far  more  rapid 
than  if  it  enjoyed  the  former  only ;  and  it  may  be  sup- 
posed, that,  barring  any  unforeseen  losses  and  calamities, 
all  will  be  ready  for  the  final  distribution  of  $1000  to  each 
member  in,  say,  140  months. 

§  9.  But  all  mfembers  are  not  uniformly  punctual  and 
precise  in  their  habits.  Some  one  may  fail,  in  the  course 
of  time,  to  pay  an  instalment  as  it  becomes  due.  In  such 
a  case  the  member  who  defaults  will  injure  his  fellows. 
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He  deprives  the  society  of  the  use  of  the  amount  due  from 
him,  and  yet,  having  an  equal  interest  with  all  in  the  com- 
mon fund,  he  will  eventually  lose  only  his  proportionate 
share  of  the  possible  profit  upon  his  unpaid  deposit,  which 
will  be  more  than  compensated  (remembering  that  he  has 
in  addition  retained  the  money  he  ought  to  have  paid  in) 
by  the  gain  coming  to  him,  to  the  extent  of  his  interest 
in  the  profits  of  the  common  fund,  upon  the  deposits  of 
^other  more  conscientious  members.  To  counter-balance 
Jhis  loss  to  the  society,  and  to  check  any  tendency  of  im- 
posing upon  it  in  this  manner,  a  fine  is  put  upon  unpaid 
instalments  or  deposits  of  an  amount  slightly  in  excess 
of  the  possible  profit  which  might  have  been  made  upon 
the  unpaid  instalment.  Thus,  neither  does  the  defaulter 
gain  anything  by  his  delinquency,  nor  is  the  society 
a  loser  through  his  negligence.  Yet  it  is  an  irregularity 
which  embarrasses  the  business,  and  as  the  success  of  the 
enterprise  rests  upon  the  continued  zeal,  faithfulness  and 
economy  of  its  members,  persistent  neglect  of  duty  makes 
any  particular  individual  a  nuisance  to  all  the  rest.  If, 
therefore,  he  perseveres  in  his  dereliction,  the  society  re- 
serves to  itself  the  right  of  shaking  him  off.  In  such  case 
he  forfeits  his  interest  in  the  concern,  and  ceases  to  be  a 
member. 

§  ID.  But  circumstances  may  arise,  when,  without  any 
personal  fault,  a  member  finds  it  impossible  to  keep  up  his 
payments,  or  when,  for  some  reason  or  other,  it  becomes 
necessary  or  advisable  for  him  to  withdraw  from  the  so- 
ciety. There  has  been,  it  must  be  supposed,  no  dereliction 
on  his  part,  and  hence  nothing  savoring  of  penalty  can  be 
properly  imposed  upon  him.  Yet  it  would  be  almost  im- 
possible, taking  into  account  his  original  assumption  to 
participate  in  the  scheme,  without  intermediate  return  of 
profits,  until  the  time  agreed  upon  for  separation  has  ar- 
rived, to  figure  out  precisely  what  his  interest  may  be 
worth  at  any  given  moment.  The  funds  of  the  society  are 
invested  ;  upon  them  there  may  be  losses  which  cannot,  as 
yet,  be  estimated.  The  membership  may  dwindle  down, 
and  embarrassments  arise  in  consequence.     The  premiums 
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may  be  high  during  the  next  few  years,  or  money  may  be 
very  free,  and  premiums  low,  in  the  one  case  making  profits 
large,  in  the  other  reducing  them  to  a  minimum  ;  in  the 
one  case  admitting  of  a  speedy  winding  up,  in  the  other 
postponing  it  even  beyond  the  estimated  period  of  dissolu- 
tion, and  requiring  an  unexpectedly  prolonged  continuance 
of  stock  payments.  The  effect  of  all  these  uncertainties  is 
such  that  it  would  embarrass  the. society  exceedingly,  were 
it  obliged,  at  the  instance  of  any  member,  however  well 
justified,  at  any  time  to  take  an  account,  and  estimate  ex- 
actly the  amount  he  would  be  entitled  to  receive  as  his 
present  interest  in  the  society's  futur'e  accumulations.  To 
avoid  this  contingency,  and  yet  do  substantial  justice  to 
the  individual,  provision  is  made  in  the  organic  law  of  the 
society  enabling  a  member  desirous  of  withdrawing  to 
receive  from  the  society,  upon  proper  notice  given  it  of  his 
intention,  a  sum  equal  to  what  he  has  paid  in,  with  the 
addition  of  a  certain  percentage  in  liquidatibn  of  and  re- 
presenting his  proportion  of  the  profits  of  the  business. 
He  then  surrenders  his  stock  for  cancellation  and  with- 
draws from  the  membership.  If  the  business  of  the  society 
and  its  legal  powers  warrant  it,  new  shafes  are  issued,  i.e. 
new  members  taken  in,  in  the  place  of  those  withdrawn  or 
forfeited,  and  back  payments  demanded  from  them  sufii- 
cient  to  put  them  on  an  equal  footing,  as  to  the  amount 
already  paid  and  gained  upon  the  old  shares,  with  the  rest 
of  the  members. 

§  II.  It  will  be  readily  understood,,  that,  in  such  a  so- 
ciety, the  demand  for  money  will  at  first  be  brisk  and 
premiums  rule  high.  In  course  of  time,  this  demand 
slackens,  premiums  fall  off,  and  eventually  it  becomes  difii- 
cult  to  dispose  of  the  money  to  the  members.  Other,  out- 
side investments  must  be  made.  At  last  it  is  found  that 
the  money  on  hand,  and  the  securities  representing  money, 
are  sufficient,  after  payment  of  all  expenses,  to  cancel  all 
the  obligations  given  by  members  to  the  society,  and  to  dis- 
tribute to  those  who  have  received  no  loans  the  full  amount 
fixed  as  the  nominal  value  of  each  share, — or,  upon  our 
supposition,  of  $iooo  to  each  member  who  has  borrowed 
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nothing,  and  to  surrender  the  securities  given  by  those 
who  have  bought  out  their  shares.  The  association  is 
then,  technically  speaking,  "  wound  up,"  that  is,  its  busi- 
ness of  receiving  deposits  from  its  members  is  closed,  in- 
terest on  the  obligations  of  members  to  the  society  ceases, 
and  the  obligations  themselves  are  vacated,  moneys  due 
from  outsiders  collected,  lands  held  by  the  society  sold  off, 
and  the  fund,  after  payment  of  all  expenses,  distributed 
among  the  unadvanced  members. 

Terminology  of  Building  Associations. 

§  12.  It  remains  to  explain,  in  a  few  words,  some 
phrases  which  have  come  to  be  stereotyped  and  accepted  in 
certain  well-defined  meanings,  in  the  business  language  of 
building  associations,  and  which,  for  the  sake  of  brevity, 
will  be  hereafter  used  in  this  treatise. 

The  capital  or  stocky  that  is  to  say,  the  fund  which  the 
association  expects  to  have  accumulated  within  the  period 
fixed  for  its  duration,  and  the  readiness  of  which  to  be  di- 
vided in  cash  or  by  cancellation  of  obligations  marks  that 
period,  is  divided  into  shares^  to  which  is  given  a  fixed  par 
or  paid-up  value.  This  value  represents  the  amount  which 
these  shares  are  expected  to  be  worth,  when,  together  with 
the  profits  upon  investments,  etc.,  the  numerous  small 
sums  which  have  been  paid  up  by  the  members  have 
swelled  to  the  bulk  contemplated  at  the  outset.  The 
actual  value  of  the  share,  which  is  quite  a  different  thing, 
may  be  very  small  indeed,  during  the  first  years  of  the  so- 
ciety's life.  But  the  par  or  paid-up  value  is  fixed  from  the 
beginning.  When  the  two  coincide  the  course  is  run,  for, 
whilst  in  manufacturing  and  other  business  corporations, 

'  The  "  liabilities  "  of  a  building  shire  Perm.  Ben.  Building  Soc, 
society,  under  a  rule  providing  for  43  Ch.  D.  407. — Under  the  Ohio 
payment  of  liabilities  before  divis-  statute  requiring  credits  to  shares 
ions  of  surplus  profits,  were  held  out  of  earnings  not  needed  for  run- 
to  include  sums  payable  to  invest-  ning  expenses,  etc.,  the  "earn- 
ing members  ;  while  ' '  income  ' '  ings ' '  of  the  association  include 
wassaid  tobeused,  not  incontradis-  all  sources  of  income  except  the 
tinction  to  "capital,"  but  as  desig-  stated  dues:  Seibel  v.  Victoria 
Dating  whatever  comes  in  from  all  Building  Association,  43  Ohio  St. 
sources  :  Re  West  Riding  of  York-  371. 
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the  capital  stock  is  merely  the  instrument  through  which 
their  objects  are  effected,  and  its  payment,  at  least  to  a 
large  proportion,  a  pre-requisite  to  their  operations,  build- 
ing associations  have  accomplished  the  purposes  of  their 
organization  the  moment  the  stock — by  virtue  of  the  peri- 
odical payments  made  by  its  members,  and  the  gains  real- 
ized therefrom  and  placed  to  the  credit  of  the  association, 
each  member  having  an  interest  therein,  proportionate  to 
the  number  of  shares  held  and  paid  on  by  him — is  paid  up. 
to  the  amount  ascertained  and  limited  by  the  charter  of 
the  association.  The  fixed  periodical  payments  to  be  made 
on  each  share  of  stock  are  the  '■'■  stock  payments ^^''  ^'- instal- 
ments^''  "  subscriptions^''  or  "  dues.'''' 

§  13.  Corresponding  in  amount  with  the  par  value  of 
the  share  is  the  "  loan?''  A  member  being  entitled  to  a 
loan  for  every  share  of  stock  he  holds,  the  money,  which 
at  any  time  the  association  is  prepared  to  place,  is  divided 
into  lots  each  equal  to  the  paid-up  value  of  a  share.  These 
lots  are  called  loans,  and  are  bid  for  separately,  a  member, 
however,  having,  in  general,  a  right  to  take  as  many  loans 
as  his  stock  interests  entitle  him  to,  at  the  figure  or  dis- 
count agreed  to  on  the  first.  This  discount,  the  sum  bid 
or  offered  by  the  member  desiring  the  loan,  the  price  of  his 
preference,  is  the  '■'•  premium  "  or  "  bonus?'' 

When  a  member  receives  a  loan  by  virtue  of  jhis  stock 
interest  in  the  society,  he  practically  anticipates  his  future 
dividend  ;  he  is  therefore  an  "  advanced''''  member,  a  "  bor- 
rower^'' as  contradistinguished  from  an  "  investor"  who 
merely  goes  on  depositing  his  monthly  instalments  with- 
out taking  a  loan.  The  share,  upon  the  strength  of  being 
the  holder  of  which,  he  obtained  the  advance,  is  said  to  be 
"  redeemed,'"  as  to  the  building  association  ;  "  bought  out," 
as  to  the  borrower.' 

§  14.  The  withdrawal  of  a  member  is  his  voluntary 
cessation  of  membership  in  the  society,  attended  With  all 

1  Under  the  Michigan  statute,  the  selling"  members  :    see  Michigan 

transaction    of    loan    is    called    a  B.  &  S.  Ass'n.  v.  McDevitt,  43  N. 

' '  sale, ' '  the  borrowers  being  termed  W.  Rep.  760. 
"selling "  and  the  investors  "  non- 
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the  rights  and  advantages  secured  by  statute,  or  by  the 
rules  of  the  organization,  to  persons  desiring  to  sever  their 
connection  with  the  same  previously  to  its  expiration  or 
insolvency,  but  without  losing  the  benefit  of  their  past 
payments.  Before,  however,  the  privileges  of  withdrawal 
can  be  claimed,  the  withdrawal  notice^  setting  forth  the  in- 
tention of  the  party,  must  have  been  given  to  the  society. 
When  the  latter  has  accumulated  an  amount  sufficient  to 
distribute  to  each  unredeemed  share  its  fixed  par  value,  and 
to  cancel  the  loans  granted  upon  those  that  were  bought 
out,  it  is  ready  for  "  winding-up  ",  i.e.^  the  closing  of  its 
business  and  the  dissolution  of  its  corporate  existence. 

§  15.  The  variety  of  the  nomenclature  with  which  it 
has  been  sought  to  express  the  peculiar  character  and  office 
of  these  institutions  is  very  perplexing.  Building  and 
savings  associations,  mutual  benefit  building  societies,  loan 
fund  associations,  homestead  associations,  mutual  loan, 
savings  and  building  associatioiis,  building  and  loan  asso- 
ciations, co-operative  savings  or  saving  and  loan  associa- 
tions, are  but  a  few  of  them. 

The  shortest  name  has  been  chosen  for  the  purposes  of 
this  treatise,  partly  because  the  societies  are,  it  is  believed, 
more  generally  and  popularly  known  as  building  associa- 
tions than  by  any  other  phrase  ;  and  partly,  also,  because 
it  is,  after  all,  looking  at  the  fundamental  principles  and 
objects  which  recommend  the  ^scheme,  not  more  apt  to 
mislead  than  some  of  the  other  names,  which  are  besides 
more  difficult  to  handle. 
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Definition  of  Building  Association. 

§  16.  A  building  association,  then,  is  a  private  corpora- 
tion' for  gain,^  erected  for  such  time,  limited  or  unlimited, 
as  may  be  permitted  by  the  laws  under  which  it  is  incor- 
porated, for  the  accumulation,  from  fixed  periodical  con- 
tributions of  its  shareholders  in  payment  of  the  stock  sub- 
scribed by  them,  the  penalties  for  their  non-payment  and 
the  profits  upon  their  investment,  of  a  fund  to  be  applied, 
from  time  to  time,  in  accommodating  such  shareholders 
with  loans  or  advancements,  primarily  for  the  purpose  of 
acquiring  the  free  possession  of  real  estate  or  constructing 
dwellings'  or  both,  under  terms  and  regulations  prescribed 
by  legislation  or  reasonably  and  lawfully  ordained  by 
charter  and  by-laws  of  the  association,  upon  principles  of 
strict  mutuality  and  equality  of  benefits  and  obligations, 

'  As  to  unincorporated  building  Kupfert    v.    Guttenberg    Bliilding 

associations,  see  post,  ch.  xx.  Association,   30    Pa.    465  ;    Jarrett 

2  See  State  v.  McGrath,  95  Mo.  v.  Cope,  68  Id.  67;  Albright  v. 
193;  8  S.  W.  Rep.,  425,  where  it  is  Lafayette  Building  and  Savings 
declaredthat  a  building  association,  Association,  102  Id.  411  ;  Gordon  v. 
having  for  its  leading  purpose  that  Winchester  Building,etc.,Ass'n  ,  12 
of  making  money  for  its  stock-  Bush  (Ky. )  no  ;  People  z/.  Preston, 
holders,  cannot,  by  legislative  dec-  (N.  Y. )  35  N.  E.  Rep.  979  ;  Seibel 
laration,  be  made  a  benevolent  in-  v.  Victoria  Building  Association, 
stitution.  43  Ohio  St.  371  ;  See  also  Kinder- 

3  This  element  has  been  repeat-  sley,  V.  C. ,  in  re  Kent  Benefit 
edly  held  to  be  an  essential  feature  Building  Society,  i  Dr.  and  Sm. 
in  the  constitution  of  a  building  417;  7  Jur.,  N.  S.  1045;  30  L.  J., 
association,  without  which  it  could  Ch.  785  ;  9  W.  R.  686  ;  4  L.  T.,  N. 
not  prqperly  claim  to  be  such.    See  S.  610. 
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with  the  effect  of  extinguishing  the  liability  incurred  for 
such  loans  and  advancements  simultaneously  with  the  term- 
ination of  the  shareholder's  periodical  contributions  upon 
the  stock  held  by  him  in  the  association  ;  the  object  of  the 
latter'  being  completed  when  the  fund  raised  is  sufficient 
to  distribute  to  each '  member  the  par  value  of  all  shares 
subscribed  by  him  and  held,  without  loans,  and  to  ex- 
tinguish all  loans  held  by  shareholders.^ 

§  17.  It  was  originally  assumed,  that  all  the  stock- 
holders would  at  some  period  become  borrowers  to  the  full 
extent  of  their  presumptive  interest  in  the  association's 
finally  '  accumulated  fund.  It  was  not  intended  to  allow 
capitalists,  under  pretence  of  philanthropy,  or  upon  any 
other  ground,  to  obtain  for  their  money  a  greater  interest 
than  could  be  got  through  the  ordinary  channels  of  invest- 
ment.^ Therefore,  whilst,  in  practice,  a  large  precentage 
of  the  members  of  building  associations  do  not  become 
borrowers,  but  remain  merely  investors,  yet  the  results  of 


'  See  post,  J  24,  serial  societies, 
and  Jg  21-23  for  Bowkett,  Starr- 
Bowkett  and  Permanent  societies. 

'  The  definition  given  in  Thomp- 
son, B.  A.,  p.  2,  is:  "A  private 
corporation,  designed  for  the  ac- 
cumulation by  the  members  of 
their  money  by  periodical  pay- 
ments into  its  treasury,  to  be  in- 
vested from  time  to  time  in  loans  to 
the  members  upon  real  estate  for 
home  purposes,  the  borrowing 
members  paying  interest  and  a 
premium  as  a  preference  in  secur- 
ing loans  over  other  members,  and 
continuing  their  fixed  periodical  in- 
stallments in  addition,  all  of  which 
payments,  together  with  the  non- 
bdrrowers'  payments,  including 
fines  for  failure  to  pay  such  fixed 
installments,  forfeitures  for  such 
continued  failure  of  such  payments, 
fees  for  transferring  stock,  mem- 
bership fees  required  upon  the 
entrance  of  the  member  into  the 
society,  and  such  other  revenues,  go 
into  the  common  fund  until  such 


time  as  that  the  installment  pay- 
ments and  profits  aggregate  the 
face  value  of  all  the  shares  in  the 
association,  when  the  assets,  after 
payment  of  expenses  and  losses  are 
prorated  among  all  members, 
which,  in  legal  effect,  cancels  the 
borrower's  debt,  and  gives  the  non- 
borrower  the  amount  of  his  stock. ' ' 
3  Barry,  Law  of  Building  So- 
cieties, p.  3,  i  4.  "  Such  a  body," 
says  Follett,  J.,  inSeibel  v.  Victoria 
Building  Association,  43  Ohio  St. 
371,  at  p.  373,  "  exist  for  the  equal 
benefit  of  all  its  members,  who  are 
presumed  to  be  persons  whose  earn- 
ings are  small,  and  who  seek  to  use 
small  weekly  savings  in  procuring 
suitable  homesteads.  Every  mem- 
ber is  presumed  to  become,  at  some 
time,  a  borrower  to  the  extent  of 
his  interest.  Building  associations 
are  not  intended  to  enable  money- 
lenders to  obtain  extraordinary  in- 
terest, but  they  are  intended  to 
help  in  securing  homes  with  the 
aid  of  small  incomes." 


1 6  THE  LAW   OF   BUILDING  ASSOCIATIONS.  [CH.  II. 

the  scheme  which  follow  as  to  the  former  enter  as  an 
essential  part  into  the  proper  definition  of  the  institution, 
For  the  investors,  it  is  merely  a  co-operative  savings 
fund,  or  loan  fund  association,  into  which  they  make  their 
stated  payments,  in  due  season  receiving  back  their  money, 
increased  by  the  accumulations  of  an  unusally  high  rate 
of  interest.  The  shares  of  all  the  members,  be  they  bor- 
rowers or  investors,  advance,  of  course,  at  the  same  rate, 
and  reach  the  same  ultimate  value  at  the  same  time.  In 
the  case  of  the  former,  that  value  has  been  anticipated, 
drawn  in  advance.  They  have  nothing  more  to  look  for, 
(unless,  indeed,  they  hold  a  larger  number  of  shares  than 
whose  par  value  is  equal  to  the  amount  borrowed  by 
them,  and  are,  as  to  such  excess,  merely  investors,)  ex- 
cept to  be  released  from  any  subsisting  liability  for  what 
they  have  already  received.  The  latter  have,  as  yet,  taken 
nothing.  Their  money  has  gone  on  accumulating,  until, 
the  shares  having  attained  to  their  fixed  value,  they  are 
entitled  to  receive  that  amount  in  payment  of  them.  It 
is,  therefore,  practically  and  legally  quite  immaterial, 
whether  that  period  of  maturity  be  described  as  the  period 
when  the  funds_  of  the  society  shall  be  suflicient  to  dis- 
tribute a  certain  sum  to  all  its  stockholders,  or,  when  it 
shall  be  sufficient,  after  cancelling  the  obligations  of  bor- 
rowing members,  to  distribute  that  sum  to  the  unadvanced 
members.^  But  it  would  be  incorrect  to  suppose,  that  the 
latter  is  the  supreme  object  of  the  building  association 
scheme.  It  is  merely  a  result.  The  principal  aim  is  to 
provide  for  its  members,  desirous  of  owning  homesteads, 
the  opportunity  of  obtaining  advancements,  with  facilities 
for  gradual  liquidation,  not  elsewhere  to  be  obtained, 
which,  together  with  the  mutuality  of  the  whole  plan, 
amply  compensates  for  the  apparent  exorbitancy  of 
premiums  and  interest,  keeping,  however,  in  constant 
view  the  interests  of  the  investor  as  well  as  of  the  bor- 
rower. "  These  associations  are  founded  on  mathematical 
calculations,  and  a  close  scrutiny  of  their  charters  will 
show  that  their  rules  are  based  upon  the  highest  principles 
'  White  V.  Mechanics'  Building  Association,  22  Grattan  (Va.),  233. 
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of  equity  and  fairness."  '  The  results  which  they  achieve 
are  arrived  at  by  various  methods,  constituting  so  many 
different  species  of  the  genus  building  association.  A  brief 
notice  of  them  is  necessary  at  this  point. 

Terminatingr  Societies. 

§  1 8.  The  least  complicated  form  of  the  scheme  is  ex- 
hibited in  what  is  now  known  in  England  as  the  Ter- 
minating, Building  Society,^  simply,  and  is  the  one  usually 
adopted  in  this  country  under  the  statutes  of  the  various 
States,  which,  as  a  rule,  prescribe  the  period  for  which 
charters  can  be  granted  to  such  organizations. 

A  number  of  persons,  usually  limited  by  statute  as  to 
the  minimum  in  number  and  frequently  as  to  the  maxi- 
mum of  value  which  each  can  represent,  form  themselves 
into  a  society,  of  which  they  b^ome  members  by  sub- 
scribing for  one  or  more  shares  of  a  certain  paid-up  value, 
and  not  exceeding  in  the  aggregate  the  total  capital  stock 
allowed  such  societies  by  law  and  by  their  several  charters. 
Upon  each  share  a  fixed  monthly  subscription  of  uniform 
amount  is  payable  throughout  the  whole  duration  of  the 
society,  the  purpose  being  to  continue  the  same,  until  the 
members'  subscriptions,  by  the  aid  of  investments  made 
from  time  to  time,  shall  amount  to  a  fund  large  enough  to 
give  to  every  member,  upon  every  share  held  by  him,  a 
sum  fixed  by  the  charter  at  the  commencement.  The 
length  of  the  association's  possible  continuance  is  limited 
by  law  or  by  charter,  and  the  payments  required  from  the 
shareholders  so  adjusted  as  to  guarantee,  on  the  score  of 
long  experience,  its  running  out  within  that  period.  The 
members  all  start  from  the  same  date,  and,  should  any  one 
be  permitted  to  join  the  society  subsequently  to  the  time 
limited  for  taking  subscriptions,  he  will  be  required  to 
make  a  "  back-payment  "  of  an  amount  equivalent  to  the 
then  value  of  the  stock  held  and  paid  on  from  the  begin- 

'  Ocmulgee  Building  and  Loan  ing  Societies,    pp.    31-33;    Davis, 

Association    v.   Thomson,   52    Ga.  Law  of  Btdlding,   etc.,   Societies, 

427-  pp.  64-65. 

'  Compare  Barry,  Law  of  Build- 
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ning/  after  payment  of  which  the  new  member  stands 
upon  the  footing  of  an  original  one.^  Whenever  the  so- 
ciety has  on  hand  a  sum  equal  to  the  full  value  of  a  share, 
or,  when  by  law  required,  at  stated  intervals,  loans  will 
be  made  to  members,  (or  outsiders,  if  that  be  permitted,) 
upon  sufficient  security,  an  assignment  of  stock  held  by 
the  borrower  to  the  association  being  usually  required  by 
way  of  collateral  security.  The  member  then,  in  addition 
to  the  regular  subscription,  pays,  also  monthly,  the  legal 
interest  upon  the  full  face  value  of  his  loan,  or  upon  the 
amount  actually  received  by  him,  according  as  the  one  or 
other  may  be  demanded  under  the  statutes  of  the  several 
States,  and  both  these  duties  are  stipulated  in  the  mort- 
gage, which  becomes  available  for  their  enforcement  in  the 
hands  of  the  association. 

Method  of  Obtaining  Lioans. 

§  19.  The  method  of  obtaining  the  loan  is  peculiar,  and 
thereon  depends  largely  the  success  of  this  class  of  money- 
lending  institutions.  When  the  time  has  arrived  for  loan- 
ing money,  it  is  put  up,  in  sums  equal  to  the  full  paid-up 
value  of  a  share,  at  auction  ;  and  the  members  desiring  the 
loan  bid,  in  competition,  the  amount  they  are  willing  to 
allow  as  a  discount,  "bonus,"  or  "premium,"  for  the 
preference.  This  premium  is  included  in  the  obligation 
given  by  the  borrower,  who  makes  himself  liable  for  the 
payment  of  the  full  amount  to  the  association.^  Thus,  if 
the  amount  offered  be  fiooo,  in  five  loans  of  f 200  each, 
(that  being  the  par  value  of  the  shares,)  and  the  premium 
bid  be  I30  on  each  loan,  the  person  receiving  the  advance- 
ment would  execute  his  obligation  to  the  society  for  $1000, 
taking  from  it  but  I850 ;  in  other  words,  he  receives  #850, 
and  agrees  to  repay  it,  together  with  a  premium,  or  bonus, 
of  I150.     It  is  understood  that  he  has  the  right  to  make 

'  In  Home  Mutual  Building  As-  ization  of   the  association  to  the 

sociation  v.  Thursby,  58  Md.  284,  a  date  of  the  new  member's  subscrip- 

requirement,     as    back     pay    or  tion  was  held  reasonable, 

"bonus,"   of  an  amount  equal  to  ^ly^^p  389. 

the  weekly  dues  of  25  cents  per  '  See  post,  ch.xii. 
share  from  the  time  of  the  organ- 
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this  payment  in  the  proceeds  of  his  stock  in  the  society, 
when  it  has  reached  its  ultimate  Value,  and,  in  the  mort- 
gage or  bond  ,he  gives  for  the  loan,  he  stipulates  to  keep 
up  his  payments  upon  such  stock  ;  and,  usually,  he  assigns 
the  stock  itself  as  collateral  security.  When  the  asso- 
ciation is  wound  up,  the  borrower's  stock  is  set  off  against 
his  debt,  and,  the  two  being  equal,  both  are,  cancelled. 
Practically,  therefore,  there  is  no  difference  between  this 
method  and  that  which,  instead  of  requiring  an  obligation 
for  the  actual  repayment  of  the  money  advanced,  and  the 
premium,  retains  the  latter  out  of  the  amount  offered  for 
loan,  and  requires  security  for  the  continuation  of  the 
stock  and '  other  payments,  and  interest,  till  the  society 
shall  have  run  out.  And,  again,  it  is  but  doing  the  same 
thing,  under  a  slightly  different  guise,  where  the  building 
association  makes  the  loan  by  purchasing  or  "redeeming" 
a  shareholder's  shares  at  the  lowest  bid,  advancing  that 
sum  to  him,  and  taking  his  security  for  the  payment  of 
monthly  installments  upon  the  whole  stock,  together  with 
interest,  etc.  The  bidding  is  done  in  reversed  order.  The 
association  has  a  certain  amount  of  money,  with  which  it 
offers  to  redeem  its  own  stock,  in  advance  of  the  period, 
when,  by  charter  limitation  and  the  accumulation  of 
profits,  it  will  becdme  necessarily  .redeemable.  The 
member  desiring  to  take  the  money,  offers  his  shares  to  be 
redeemed  by  the  association.  He  who  offers  his  stock  at 
the  lowest  figure,  gets  the  loan,  his  shares  are  redeemed  at 
once  by  the  association,  at  the  figure  at  which  he  offers 
them  ;  but  he  binds  himself  to  continue  his  regular  pay- 
ments, interest,  and  fines,  till  the  expiration  of  the  society, 
and  he  remains  in  it  as  a  member  (a  so-called  "redeemed " 
member),  subject  to  its  rules,  by-laws,  and  constitution.' 

§  20.  Each  member  is  entitled  to  receive  a  loan,  if  he 
can  offer  sufficient  security,  and  the  amount  he  receives 
(and  for  which  he  gives  his  obligation)  may  be  nominally 
equal  to  (but  not  ordinarily  beyond)  the  paid-up  value  of 

'  See  Franklin  Building  Associa-      Martin,  13  N.  J.  Eq.  428.    And  see 
tion    V.   Marsh,   29  N.  J.  L.    225;      post,  \l  121-123,  and  ch.  xii. 
I  Hoboken  Building  Association  v. 
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his  whole  stock-interest.     If  he  receives-  more,  his  stock 
payments  will  be  proportionately  increased. 

Bowkett  Societies.  < 

§  21.  The  Bowkett  and  Starr-Bowkett  Building  Asso- 
ciations are  terminating  varieties  of  limited  popularity. 
The  former  are  best  described  in  the  language  of  the 
originator,  Dr.  Bowkett,  in  his  evidence  before  the  royal 
commissioners  in  England' :  "They  are  based  on  a'prin- 
ciple  of  arithmetic  which  scarcely  any  one  connected  with 
building  societies,  or  any  one  else,  seems  to  comprehend. 
The  principle  is  this  :  That,  by  a  certain  arrangement,  men 
uniting  together  can  realize,  in  the  first  instance,  the  same 
amount  of  interest  for  their  own  savings,  that  they  are 
a'ccustomed  to  pay  for  other  people's  money ;  next,  that 
they  can  practically  obtain  one-fourth  more  than  that  rate 
of  interest ;  and  next,  that  that  rate  of  interest  is  compound 
interest.  The  plan  is  this  :  One  hundred  persons,  putting 
down  (^yzd.  a  week,  will  produce  £2  is.  zd.  each  year. 
Leaving  the  is.  2d.  out  of  the  question,  to  pay  the  current 
expenses  (and  that  amount  is  nearly  sufficient),  they  have, 
at  the  end  of  the  year,  ;^200 ;  they  draw  lots  for  it,  and 
the  one  to  whom  it  falls  has  the  ;^2oo  lent  to  him,  with- 
out interest,  provided  he  expends  it  upon  freehold  property, 
and  repays  it  at  the  rate  of  £i6  per  cent,  per  annum,-  con- 
tinued for  ten  years.  After  that  he  continues  his  subscrip- 
tion, until,  if  he  is  one  of  the  earlier  persons,  he  has  paid 
;^62,  and  if  one  of  the  later  ones,  ^50.  Each  member  has 
all  his  subscription  back  again,  the  principle  being',  that 
the  subscriber  lends  the  society  a  small  sum  annually  for  a 
long  time,  and  the  society  lends  him  a  large  one  for  a  long 
time." 

Starr-Bowkett  Societies. 

§22.  "The  chief  difference,"  says  Mr.  Davis,'  "be- 
tween the  Starr-Bowkett  Societies  and  the  preceding  is 
that,  in  the  Starr-Bowkett  Societies,  after  a  man  has  re- 
paid that  which  has  been  lent  to  him  upon  property,  he 

'  First  Report  of  Commissioners,  »  Davis,   Law  of  Building,   etc., 

P-  64-  Societies,  p.  65-69. 
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has  to  pay  an  increased  subscription,  so  as  to  make  the 
society  terminate  at  an  earlier  period  than  it  would  do  if 
the  member  still  continued  to  pay  his  ordinary  subscrip- 
tion. Thus,  a  man  who  has  an  advance  of  ;^300  pays 
back  at  the  rate  of  ^^30  a  year,  and  a  subscription  of  is. 
3^.  a  week,  or  ;^3  5J.  per  annum.  At  the  end  of  ten  years 
he  would  have  repaid  the  ;^300,  and  paid  into  the  society, 
in  subscriptions,  ;^32  10s.  The  society  now  says,  in  order 
to  enable  other  members,  who  have  been  waiting,  and  are 
still  anxious  to  get  their  appropriations,  to  do  so,  and  to 
make  the  society  terminate  as  quickly  as  possible,  we  think 
it  is  only  right  that  you  should  make  up  your  proportion 
of  subscription,  viz.,  ;^8i  ^s.,  by  paying  at  the  rate  of  ;^30 
a  year  during  the  next  two  years.  The  result  is,  that  at 
the  end  of  eleven  and  a  half  years  from  the  time  the  man 
boiTowed  the  money,  he  has  repaid  ihe  ;^300  lent  to  him, 
and  he  has  _^8i  ^s.  subscription  in  the  society.  At  the 
close  of  the  society  these  subscriptions  are  returned  to  the 
members,"  after  deduction  of  a  proper  amount  for  his  share 
of  the  working  expenses. 

Members  who  have  obtained  an  appropriation,  i.e.,  a 
right  to  have  an  advance,  frequently  sell  that  privilege  to  ~ 
others  for  a  premium.  In  such  case  the  rate  of  interest 
practically  paid  by  the  purchaser,  i.e.,  the  borrower,  may 
become  enormous,  and  this  benefit  does  not  accrue  to  the 
society. 

Periniuient  Societies,  Strictly  so  Called. 

§  23.  The  Permanent  Building  Association,  strictly  so 
called,  was  scarcely  known  in  this  country  a  decade  ago, 
the  earlier  statutes  regulating  these  institutions  and  pro- 
viding for  their  incorporation,  in  the  various  States,  hav- 
ing generally  limited  their  duration  to  a  comparatively 
short  period.  A  better  understanding  of  the  advantages 
of  this  plan  has,  however,  been  followed  by  legislation  en- 
abling its  adoption,  and  a  corresponding  growth  of  its  popu- 
larity. It  seems,  indeed,  in  England,  to  be  now  the  most 
approved  form  of  what  is  there  known  as  the  Benefit 
Building  Society.     It  is  described  as  "  a  society  which  has 
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not  by  its  rules  any  fixed  date,  or  specified  result  at  which 
it  shall  terminate  ; " ' — a  society  which  has  a  perpetual 
charter  and  the  amount  of  whose  capital  is  fixed  at  a  cer- 
tain sum,  which  may  be  .increased  from  time  to  time.* 
Shares  are  issued,  upon  which  the  various  members  make 
payments,  either  in  one  sum,  when  the  share  is  said  to  be 
"paid  up,"  or  by  periodical  or  other  sums,  the  interest,  in 
either  case,  being  allowed  to  accumulate  until  the  share 
has  reached  the  full  value  prescribed  by  the  rules,  or  else 
paid  out  yearly  to  the  member,  as  he  may  perfer.  Advances 
are  made  to  members,  repayable  by  small  periodical  instal- 
ments, extending  over  a  fixed  term  of  years,  and  the  rules 
generally  allow  the  borrower  to  choose  any  term,  from 
three  to  twenty  years,  over  which  his  repayments  may  be 
spread  equally.  The  great  diflFerence  between  permanent 
and  terminating  societies  consists  in  this,  that  whereas,  in 
the  latter,  a  person  must  either  become  a  member  at  the 
time  the  society  is  established,  or  else  pay  a  large  amount 
of  back  subscription  ;  in  the  former,  he  may  become  a 
member  at  any  time,  without  making  any  such  payment. 
And  the  former  class  offers  many  advantages  to  both  in- 
vesting and  borrowing  members,  which  a  terminating  so- 
ciety cannot  offer.  In  a  permanent  society  the  investors 
can  always  ascertain  the  exact  length  of  time  during 
which  they  will  have  to  pay  their  subscriptions,  if  the 
regular  payment  be  enforced  by  fines  ;  and  it  is  always 
comparatively  easy  to  ascertain  the  amount  to  which  any 
investing  member,  who  may  wish  to  withdraw,  is  en- 
titled ;  whilst  in-  a  terminating  society,  the  members  will 
be  unable  to  calculate,  with  any  degree  of  certainty,  how 
long  the  society  will  exist,  and,  consequently,  how  long 
they  will  be  required  to  subscribe,  aUd  it  will  be  absolutely  ■ 
necessary  to  impose  fines  on  those  members  who  do  not 
pay  their  contributions  regularly.  But  it  is  to  the  borrow- 
ing member  that  the  permanent  system  holds  out  the 
gre^atest  inducements  for  it  enables  him  to  extend  his  re- 
payments over  any  fixed  number  of  years,  at  his  own 
choice,  with  the  absolute  certainty  of  clearing  his  property 
>  37  and  38  Vict.,  Ch.  42,  s.  5.  s  Rosenthal,  B.  A.,  ?  12. 
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from  the  encumbrance,  and  freeing  himself  from  all 
further  liability,  at  the  end  of  that  time,  and  to  feel,  when 
he  mortgages  it,  that  he  can  redeem  it  at  any  time,  on 
payment  of  a  sum  easily  calculated,  and  that  whether  the 
society  prove  successful  or  not/ 

1  Davis,  Law  of  Building,  etc.. 
Societies,  pp.  69-70.  A  form  of 
permanent  association  having  cer- 
tain distinctive  features  of  its  own 
has  grown  up  in  the  State  of  Ohio, 
and  has  become  widely  known  as 
the  Ohio  or  Dayton  plan.  In  the 
Report  of  the  Inspector  of  Building 
and  Loan  Associations  of  the  State 
of  Ohio,  1892,  it  is  described,  on 
pp.  27-28,  as  follows :  "No  initia- 
tion fee  is  charged,  and  the  only 
requirement  for  membership  is  the 
payment  of  25  cents  for  a  pass 
book.  Dues  at  the  rate  of  25  cents 
per  week  for  each  one  hundred- 
dollar  share  can  be  paid  at  any 
time,  no  fines  or  forfeitures  are  ex- 
acted for  non-payment,  and  the 
member  can  suit  his  own  con- 
venience about  his  payments.  It  is 
a  simple,  business-like  plan.  The 
member  being  permitted  to  b^gin 
making  payments  at  any  time  and 
in  such  sums  as  sviit  his  own  con- 
venience, the  dividend  credited  to 
him  at  each  settlement  is  calculated 
on  the  basis  of  his  actual  payments. 
Another  important  feature  is  the  is- 
sue of  certificates  of  paid-up  stock, 
the  face  values  of  which  are  paid  in 
at  once,  instead  of  being  subject  to 
Weekly  or  monthly  payments  as 
ordinary  running  stock.  It  has 
been  the  experience  of  many  asso- 
ciations operating  upon  the  plan  of 
receiving  only  small  weekly  or 
monthly  stock  payments  that  often 
when  there  is  a  demand  for  loans, 
it  requires  a  long  time  to  accumu- 
late the  sum  of  money  desired. 
With  the  paid-up  stock  feature  it 
has  been  found  that  this  can  be 
regulated   in    a    measure,   and    it 


makes  available  to  the  association 
a  larger  amount  of  money.  Paid- 
up  stock  is  usually  governed  by 
the  same  rules  regulating  running 
stock,  except  that  it  is  not  issued  at 
all  times  and  that  the  dividends, 
instead  of  being  credited,  are  paid 
out  in  cash^either  annually  or  semi- 
annually. Most  of  the  associations 
issue  this  stock  upon  the  express 
condition  that  it  may  be  called  in 
and  canceled  at  any  time.  This 
would  be  done  in  the  event  of  an 
accumulation  in  the  treasury  of 
a  large  sum  of  money  for  which 
there  WQuld  be  no  demand  from 
members  desiring  loans.  But  ex- 
perience teaches  that  it  is  rarely 
necessary  to  resort  to  this  remedy, 
,  the  supply  of  money  being  usually 
regulated  by  the  issue  of  the  stock. 
Holders  of  paid-up  stock  are  gener- 
ally required  to  have  their  money 
on  deposit  for  thirty  days  before  it 
becomes  entitled  to  dividends,  or 
some  associations  establish  the 
rule  that  when  the  stock  is  taken 
between  a  six  months'  dividend 
period  it  does  not  begin  to  draw 
dividends  until  the  beginning  of 
the  next  six  months.  Paid-up 
stock  can  be  withdrawn  just  as 
running  stock  by  giving  the  usual 
notice  required,  and  is  paid  out 
with  running  stock  in  the  order  in 
which  the  notices  for  withdrawal 
were  filed  Still  another  feature  of 
the  Dayton  plan  is  that  the  pay- 
ments made  by  the  borrowing  and 
depositing  members  are  precisely 
the  same.  The  weekly  payment  of 
the  borrowing  member  is  applied 
first  to  the  payment  of  the  interest 
and  premium  upon  his  loan  and  the 
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Serial  Societies. 

§  24.  A  modification  of  this  plan  is  of  frequent  oc- 
currence in  America  in  the  shape  of  serial  associations,  i. 
e.^  associations,  which,  their  duration  being  limited,  in- 
stead of  issuing  all  the  stock,  to  the  full  extent  allowed  by- 
law or  charter,  at  once,  divide  it  up  into  series,  and  issue 
them  successively,  each  class,  or  series,  being  then  treated, 
to  some  extent,  as  a  separate  association  distinct  from  the 
others,  but  with  them  sharing  in  the  profits  of  the  concern. 
A  society  founded  on  this  plan  will  issue  as  many  shares 
as  are  thought  advisable  during  the  first  year,  and  those 
will  run  their  course  to  the  final  result,  precisely  as  those 
issued  by  a  society,  on  the  plan  first  described.  At  the 
end  of  the  first  year,  the  total  number  of  shares  of  this 
"  first  series  "  participates  in  the  profits,  their  value  is  as-' 
certained,  and  a  new  or  "  second  series  "  is  issued  of  as 
many  shares  as  it  appears  advisable  to  sell.  The  pay- 
ments on  this  second  series  commence  with  their  issue,  and 
they  may,  in  their  turn,  run  the  same  course  as  the  "  first 
series,"  till,  at  the  end  of  the  second  year,  the  sum  total  of 
the  income  for  it  is  divided  among  the  whole  number  of 
shares  in  both  series,  in  proportion  to  the  amount  paid  on 
each,  and  their  value  again  ascertained.^  Thus  the  shares 
of  the  first  series  will  be  found  to  have  the  value  of  two 
years'  subscriptions,  to  which  is  added  the  profit  made, 
during  the  two  years,  on  each  share  ;  while  the  shares  of 
the  second  series  will  be  worth  one  year's  subscription  and 
profit  thereon  ;  and  so  on,  each  year  producing  a  new  series 
of  stock,  and  at  the  end  of  each  year  the  sum  total  of  sub- 
balance  placed  as  a  credit  to  the  Building  Association  v.  Haley,  163 
same.  These  credits  begin  to  draw  Pa.  301,  30  Atl.  Rep.  154,  where  it 
dividends  at  once,  and  are  com-  is  held  that  the  proper  way  of  as- 
pounded  semi-annually.  The  pay-  certaining  the  value  of  any  partic- 
ments  are  required  to' be  continued  ular  share  in  a  serial  association  at 
until  the  weekly  credits  and  the  a  given  time  is  to  add  to  the  amount 
dividends  declared  thereon  equal  paid  on  the  share  a  proportion  of 
the  matured  value  of  the  shares."       the  profits  ascertained  by  dividing 

>  Compare  Davis,  I,aw  of  Build-      the  annual  profits  among  all  of  the 
ing,  etc.,  Societies,  pp.  70-72.  shares  in  proportion  to  the  amount 

^  This  seems  to  be  the  method      paid  on  each  share, 
approved    in     Tyrrell    Loan    and 
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scriptions  being  divided  by  the  number  of  shares  of  all  the 
series  then  issued  (except  such  shares  as  have  been  with- 
drawn), and  the  profits  among  all  the  shares  in  proportion 
to  the  amount  paid  upon  them.  By  the  time  the  eighth, 
ninth,  or  tenth  series  is  issued,  according  to  the  success  of 
the  society,  the  first  series  will  have  reached  its  ultimate 
value,  and  its  members  will  receive  that  amount  in  cash,  or, 
■  if  they  be  borrowers,  its  equivalent  by  cancellation  of  their 
loans.  Suppose,  therefore,  that  the  society  has  twenty 
years  to  run,  then,  from  the  first  to  the  tenth  year,  the  so- 
ciety issues  a  new  series  of  shares  every  year,  and  after 
that,  a  series  is  cancelled  every  year. 

§  25.  It  is  not,  of  course,  imperative  that  the  space  of 
a  year,  or  of  a  year  only,  should  elapse  between  the  issuing 
of  the  various  series.  Any  time  which  will  allow  the 
series  to  run  out  within  the  legal  life  of  the  association,  is 
short  enough  ;  whilst,  in  some  instances,  new  series  are 
started  semi-annually,  monthly,  and  even  weekly.' 

§  26.  It  has  been  said  that  these  associations  are 
limited  as  to  the  period  of  their  duration.  Yet  they  be- 
long, in  principle,  quite  as  much  to  the  permanent  as  to 
the  terminating  class.  It  is  the  serial  issue  of  stock,  the 
possibility  of  membership  without  back-payments,  and  the 
participation  of  all  equally  in  the  profits  of  the  entire  busi- 
ness, that  constitute  the  permanent  feature.  On  the  other 
hand,  the  membership  of  any  individual  terminates  with 
the  series  of  stbck  on  which  that  membership  is  claimed, 
so  that,  for  certain  purposes,  each  series  constitutes,  in  ef- 
fect, a  society  by  itself.^  The  association  continues  on, 
until  the  last  series  is  wound  up.  Upon  the  purely  term- 
inating principle,  both  the  membership  and  the  associa- 
tion terminate  at  one  and  the  same  time. 

'  Any  particular  period  or  inter-  51;   48    Leg.   Int.   277 ;    Rogers   v. 

val  may,  of  course,  be  prescribed  Mutual  S.   F.   and  B.  Ass'n,  7  W. 

by  statute  for  the  issuing  of  series.  N.    ( Pa. )   95  ;    Deering  v.   Bishop 

2  Mercer  v.  Ambler  Building  and  Bailey  B.  and  L.  Association,  (N. 

I/oafl -Association,  10  Pa.  C.C.  Rep.  J.)  24  Atl.  Rep.  575. 
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ments. 

?  43.  Retroactive  and  expository  statutes. 

§  44.  Statutes  aflFecting  remedies  only. 

Preliminary  Expenses. 

§  27.  When  a  building  association  is  about  to  be 
formed,  upon  any  of  the  foregoing  plans,  it  is  important 
that  the  persons  having  the  enterprise  in  hand  should  at- 
tend (i)  to  keeping  down  the  preliminary  expenses,  as  of 
advertising,  etc.;  and  (2)  to  having  a  memorandum  signed 
by  all  of  them,  to  share  the  expenses  equally,  and  to  in- 
demnify one  another  against  individual  liability  for  more 
than  a  due  proportion  of  such  expenses.  For  the  various 
members  of  the  managing  committee  of  an  inchoate  un- 
dertaking, of  whatever  kind,  are,  on  the  principle  of 
partnership,  liable,  jointly  and  severally,  for  the  particular 
engagements  which  each  has  contracted  in  endeavoring  to 
form  the  association.'  Nor  is  this  liability  taken  away  or 
'  Hutton  V.  Thompson  and  Nor-  17  Com.  B.,  N.  S.  (112  Engl.  C.  L. 
ris  V.  Cooper,  3  H.  L.  Cas.  161;  S.  R. )  829;  Hamilton  v.  Smith,  28  L. 
C,  17  L.  T.  Rep.  237,  261;  Bright  J.,  Ch.  404;  Burbridge  v.  Norris, 
V.  Huttpn,  3  H.  L.  Cas.  341;  S.  C,  34  L.  J.,  Ex.  131;  Riley  v.  Packing- 
i5  Jur.  695;  L.  T.  Rep.  249;  Kelner  ton,  16  L.  T.  Rep:,  N.  S.  382;  Hop- 
V.  Baxter,  L.  R.,  2  C.  P.  174;  Rey-  crofFt  v.  Parker,  i6  L.  T.  Rep.,  N. 
nail  V.  Lewis  and  Wyld  v.  Hop-  S.  123,  561.  Otherwise  in  Scot-, 
kins,  16  L.  J.,  Ex.  25;  S.  C,  15  M.  land;  see  Johnston  v.  Scott,  22 
and  W.  517;  Maddick  v.  Marshall,      Dunlop,  393;  32  Sc.  Jur.  174. 
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changed  by  the  subsequent  incorporation,  and  an  agree- 
ment of  the  corporation  to  pay  according  to  the  terms  of 
the  original  contract,  if  the  contract  should  be  completed.^ 
Of  course,  the  corporation  may  make  itself  responsible  for 
the  engagements  of  its  promoters.^ 

Choice  of  the  Society's  Name. 

§  28.  The  first  thing  to  be  done,  supposing  the  scheme 
to  meet  with  encouragement  from  a  sufficient  number  of 
subscribers,  is  to  choose  a  nanie.  Herein,  it  must  be  re- 
membered, (i)  that  no  society  will  receive  a  charter  from 
the  State,  whose  name  is  identical  with,  or  bears  a  close 
and  misleading  resemblance  to,  one  belonging  to  a  subsist- 
ing organization  f  (2)  that  a  corporation  cannot,  however, 
by  use  acquire  an  exclusive  right  to  use,  in  its  title  of  in- 
corporation, a  general  term  descriptive  merely  of  the  local- 
ity with  which  its  business  is  connected  f  and  (3)  that  an 
improper,  or  prejudicial  assumption  of  a  title,  misleading 
as  to  identity,  and  not  simply  descriptive  of  locality,  may 
be  restrained  in  equity. 

Framing  of  Kules,  Articles,  or  Constitution. 

§  29.  The  next  step  is  the  framing  of  rules  or  articles, 
which  are  to  be  the  basis  of  the  society's  existence  and  gov- 
ernment, and  which,  in  general,  must  undergo,  at  least  in 
their  most  essential  points,  the  inspection  and  approval  of 
the  incorporating  authority,  and  subsequently  become, 
whether  embodied  in  the  instrument  of  incorporation,  or 
merely  adopted  in  pursuance  of  it,  the  organic  law  of  the 
association.  This  organic  law,  wherever  found,  is  gener- 
ally called  the  constitution, — rules  and  regulations  subse- 
quently adopted  for  the  internal  government  of  the  society, 
in  accordance  with  the  constitution,  the  by-laws.  The  im- 
portance of  drawing  them  with  care  and  forethought,  fol- 

'  Bro'gles    v.     McCoy,  /  5     Sneed  '  See  Field,   on   Corporations,  ? 

(Tenn. ),  602  ;  Kelner  v.  Baxter,  L,.  24,  p.  31,  note  4. 

R.,  2  C.  P.  174.  ■*  See  Colonial  I,ife  Assurance  Co. 

'  I  Morawetz,  Priv.  Corp.',  ?  548.  v.   Home  and  Colonial   Assurance 

See  Thompson,   B.   A.,  p.  9,   cit.  Co.   (Lim. )  33  I,.  J.,   Cli.  741;   10 

Third  Ward,  etc.,  Ass'n  v.  IiOtze,  Jur.,  N.   S.  967;  10  L,.  T.  Rep  ,  N. 

II  Bull.  285.  S.  448;  12  W.  R.  783. 
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lowing  some  approved  model  which  has  stood  the  test  of 
practical  experience,  requires  no  demonstration.  English 
judges  have  complained  bitterly  over  the  negligence  dis- 
played in  the  wording  of  the  laws  of  building  associations, 
framed  "  so  ignorantly  and  absurdly  that  they  perplex  the 
understandings  of  the  ablest. men."  '  And  much  of  what 
is  to  follow  in  this  treatise  will  be  evidence,  that,  in  this 
country,  too,  great  difficulties,  and  questions  so  embarrass- 
ing as  to  involve  the  necessity  of  tedious  and  expensive 
litigation,  in  order  to  their  definitive  settlement,  have  frcT 
quently  arisen  from  badly  worded  or  carelessly  inserted 
provisions  in  the  constitution  or  by-laws  of  the  associations. 
§  30.  In  the  exercise  of  the  general  powers  incident  to 
corporations,  the  regulations,  modifications,  restrictions  con- 
tained in  the  charter,  or  organic  law  of  the  society,  adopted 
in  pursuance  of,  or  as  the  basis  of  an  application  for,  the 
charter,  will  be  -binding  upon  it  in  the  future,  and  serve  as 
a  guide  to  the  courts,  in  questions  of  right  arising  upon 
their  operation.  In  those  particulars,  however,  in  which 
special  legislation,  applicable  to  this  kind  of  associations, 
has  superseded  the  discretion  of  individuals  forming  and 
magistrates  sanctioning  the  incorporation,  the  charter  must 
clearly  and  distinctly  follow  the  enactment,^  or  else  be  void, 
pro  tanto,  and  expose  the  association  to  a  forfeiture  of  fran- 
chises at  the  instance  of  the  Attorney-General.^ 

Matters  to  be  provided  for  in  Rules,  etc. 

§  31.  Subject  to,  and  following  such  statutory  enact- 
ment, every  constitution  should  contain  adequate  provisions 
on  the  following  heads  : 

1.  The  name  of  the  society,  its  purposes,  and  place  of 
business. 

2.  The  amount  of  capital  stock  and  number  of  shares 
to  be  issued  by  the  society,  and  their  paid-up  value. 

•  Hatherly,    V.-C  ,    in  Smith  z;.  "  H  is  almost  needless  to  say  that 

Pilkington,  4  Jur.,  N.  S.  58,  62;  30  the   charter  must  conform  to  the 

L.  T.  Rep.  196.     See  also  Fleming  constitution  of  the  state:    State  v. 

V.  Self,  18  J.  P.  296;  23  I,.  T.  Rep.  McGrath,  95  Mo.  193. 
63;  Kay,  518,  and  S.  C,  upon  ap-  3  Upon  this  question,  and  that  of 

peal,  3  Eq.  Rep.  14;  3  De  G.,  M.  &  the  relations  of  the  charters  to  the 

G-  997-  general  law,  see  post,  \\  505-507. 
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3.  The  terms  and  conditions  upon  which,  consistently 
with  the  general  law,  shares  will  be  issued  to  persons  desir- 
ous of  becoming  members. 

4.  The  personal  prerequisites  of  membership  ;  its  duties  ; 
the  amount  to  be  paid  periodically  during  its  continuance ; 
the  officer  and  place  to  whom  and  where  payable ;  the  lia- 
bility of  delinquent  members  to  the  imposition  of  fines, 
and  amount  thereof,  and  to  forfeiture  of  membership  ;  the 
terms  of  such  forfeiture,  and  provisions  for  contribution 
to  losses  and  for  voluntary  withdrawal  of  members.' 

5.  The  manner  of  obtaining  and  making  loans ;  the 
persons  entitled  to  receive  them  ;  the  amount  receivable  on 
each  share  subscribed  ;  the  terms  and  security  ;  the  time, 
place,  and  recipient  of  payments  of  interest,  and  the 
amount  from  time  to  time  payable ;  provision,  in  case  of 
default  of  payment,  and  for  voluntary  repayment  of  loans.' 

6.  The  government  of  the  society ;  its  officers  and  di- 
rectors ;  their  duties,  powers,  terms,  remuneration,  and  re- 
moval ;  the  method  and  time  of  their  nomination  and  elec- 
tion ;  the  number  of  votes  each  shareholder  is  entitled  to 
cast  f  proxies. 

7.  Provision  for  annual  or  more  frequent  audit  of  the 
accounts,  and  inspection,  by  the  auditors,  of  the  mortgage 
and  other  securities  held  by  the  society.^ 

8.  Time,*  and,  if  possible,  place  of  annual  meetings ; 
number  of  members  whose  presence  is  required  to  make  a 
quorum  f  provision  for  calling  special  meetings. 

9.  Provisions  for  enactment,  alteration,  and  rescission 

'  In  the  absence  of  statutory  pro-  And  this  rule  seems  to  be  very  gen- 
visions  on  the  subject,  it  is  compe-  erally  followed, 
tent  for  a  building  association  to  '  The  report  of  auditors  is  prima 
fix  the  terms  on  which  a  member  facie  evidence  of  the  condition  of 
may  withdraw,  or  repay  a  loan,  in  the  books  of  the  corporate  officers, 
its  articles  or  by  by-law:  Fitzger-  but  may  be  impeached  for  fraud: 
aid  V.  Hennepin  Co  ,  etc.,  Asso-  Holgate  v.  Shutt,  27  Ch.  D.  iii;  28 
ciation,  (Minn.)  57  N.  W.  Rep.  id.  iii. 
1066.  ■"  The  hour  of  the  meetings  ought 

2  It  has  been  customary,  in  build-  to  be  fixed  by  by-law:    San  Buena- 
ing  associations,  to  give  each  mem-  ventura,  etc. ,  Manuf.  Co.   v.  Vas- 
ber  one  vote  only,  no  matter  what  sault,  50  Cal.  534. 
the  number  of  his  shares.     Barry,  *  As  to  what  constitutes  a  quo- 
Law  of  Building  Societies,  p.  28.  rum,  see  post,  H  162-163. 
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of  by-laws,  and  alteration  and  amendment  of  constitution, 
within  the  limits  allowable  by  law.' 

lo.  Duration  and  manner  of  terminating  the  society. 

Various  Methods  of  Incorporation. 

§  32.  The  act  of  incorporation  may  be  consummated 
(i)  by  the  Executive  of  the  State  issuing  his  patent,  by 
virtue  of  powers  vested  in  him  by  statute,  upon  presenta- 
tion to  him  properly  made  under  the  same  ;■  (2)  by  special 
legislative  enactnient ;  (3)  by  decree  of  court,  proceeding 
in  accordance  with  and  under  the  authority  of  general 
laws ;  (4)  by  the  operation  of  law,  endowing,  by  virtue  of 
statutes  passed  for  that  purpose,  with  the  character  and  ca- 
pacities of  a  body  corporate,  persons  desirous  of  acquiring 
the  same,  who  have  authenticated  and  legitimated  their  act 
of  association,  in  accordance  with  the  statutory  require- 
ments.^ 

Incorporation  by  Letters  Patent  from  the  Executive. 

§  33.  Where  a  charter  is  granted  by  the  Executive,  the 
constitution  of  the  association  is,  subject  to  the  declared  in- 
tention of  the  corporators  and  the  laws  of  the  State,  the 
creature  of  their  will.  With  that  intention,  with  the  pur- 
poses of  the  incorporation,  and  with  the  terms  of  the 
statutes  under  which  it  was  effected,  it  must  in  every  par- 
ticular correspond,  and  its  validity,  in  whole  and  in  part, 
depends  upon  such  correspondence.  When  once  properly 
.established,  it  becomes  binding  upon  the  association,  but 

'  The  method  provided  by  -the  regulating  the  incorporation  and 
charter  for  its  amendment,  or  that  affairs  of  building  associations  upon 
of  the  by-laws,  must  be  observed:  earlier  ones  dealing  with  the  same 
Thompson,  B.  A.,  p.  20,  cit.  Mc-  subject,  see  Rhoads  v.  Hoerners- 
Keown  v.  Building  Ass'n,  5  Bull.  town  Building  Association,  82  Pa. 
52.  Where  the  articles  of  associa-  180;  Albright  v.  Lafayette  B.  and 
tion  do  not  provide  for  an  amend-  S.  Association,  102  id.  411,  holding 
ment  thereof,  it  has  been  held  that  an  earlier  statute  repealed  by  a 
an  amendment  is  not  binding  on  a  later  one  revising  the  entire  sub- 
member  by  the  mere  force  of  its  ject-matter  :  — Cahall  v.  Citizens' 
adoption,  but  it  must  be  shown  that  Mut.  B.  Association,  61  Ala.  232, 
he  had  notice  of  its  terms:  Kra-  to  similar  effect:— Davies  &  Co.  v. 
kowski  V.  North  N.  Y.  B.  and  L.  Creighton,  33  Grattan  (Va.)  696, 
Ass'n,  (C.  P.)  57  N.  Y.  Supp.  314.  holding  an  earlier  not  repealed  by 

'  As  to  the  effect  of  later  statutes  a  later  enactment. 
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may,  from  time  to  time,  be  altered  and  amended,  in  such 
manner  as  the  statute  and  its  own  provisions  may  author- 
ize, consistently  with  all  the  limitations  to  which  the 
corporation  may  be  liable.  The  charter,  in  such  case,  is 
entirely  distinct  from  the  constitution.  It  is  merely  the 
patent  of  the  Executive,  announcing  the  persons  named 
therein,  with  their  associates  and  successors,  to  be  a  corpo- 
ration under  and  subject  to  the  statute  which  enables  him 
to  confer  corporate  franchises  for  the  purposes  declared 
therein. 

Incorporation  by  Special  Act  of  Legislature. 

§  34.  Charters  granted  by  special  act  of  the  Legislature 
usually  prescribed,  in  detail,  the  powers  intended  to  be 
given  to  the  corporation,  as  well  as  the  manner  of  exer- 
cising the  same,  leaving  the  regulation  of  minor  matters  to 
its  discretion,  by  giving  it  the  power  of  passing  by-laws  for 
its  government.  The  charter  itself,  in  such  case,  embraces 
the  constitution  of  the  society.  The  establishment  of  the 
corporation,  and  the  giving  of  its  constitution,  are  one  and 
the  same  enactment,  and  the  authority  to  make  by-laws 
being  delegated,  they  must  be  neither  inconsistent  with  the 
intention  of  the  Legislature,  nor  in  conflict  with  the  spirit 
of  that  enactment.  The  same  rule  obtains  when  the  power 
of  amendnient  of  the  constitution,  or  charter,  is  given  to 
the  corporation.  Both  amendments  and  by-laws,  if  they  be 
improper,  and  contravene  the  purpose  intended  to  be  sub- 
served by  the  Legislature,  are  void. 

§  35.  In  Georgia  it  has  been  held  competent  for  the 
Legislature  to  incorporate  a  building  association  by  its 
constitution  and  by-laws  (it  having  been  in  existence  and 
in  business  previously  under  those  rules),  without  the  same 
being  embodied  in  the  act.'  They  were  a  fixed  quantity  at 
the  time,  readily  ascertainable,  and  by  the  reference  of  the 
act  to  them,  became  essentially  a  part  of  its  substance. 

Latitiide  in  Framing  Kules,  etc.,  wliere  Incorporation  is  by 
Patent  or  Special  Act. 

§  36.  In  none  of  these  cases  is  much  latitude  conceded 

to  the  association  in  the  framing  of  its  rules.     Where  the 

'  Bibb  County  Loan  Association  v.  Richards,  21  Ga.  592. 
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incorporation  is  by  patent,  granted  by  the  Executive  under 
a  general  law,  its  provisions,  sufficiently  searching  and 
detailed,  point  out  a  straight  and  narrow  path,  within 
whose  limits  the  creature  of  that  law  must  move.'  When 
the  Legislature  assumes  to  dictate  a  constitution  to  the 
corporation  it  is  establishing,  the  freedom  of  the  latter's 
actions  is  still  more  closely  hedged  in.  But  the  I^egislature 
may  content  itself  with  granting  to  an  association  a  cor- 
porate existence,  defining  the  purpose  of  the  enactment, 
giving  general  powers,  and  the  right  to  establish  a  con- 
stitution and  pass  by-laws  for  the  regulation  of  the  details 
of  the  scheme.  In  such  a  case,  the  criterion  of  the  legality 
of  the  whole  or  any  part  of  the  constitution  or  by-laws, 
which  may  thereafter  be  adopted,  may  be  entirely  whether 
or  not  their  practical  operation  is  such  as  to  carry  out  the 
expressed  intention  of  the  lyCgislature  in  creating  the,  cor- 
poration. Thus,  the  IvCgislature,  having  declared  the  ob- 
ject of  the  building  association  incorporated  by  its  act  to  be 
to  "  assist  members  thereof  to  become  their  own  landlords," 
and  the  practical  operation  of  the  constitution  and  by-laws 
passed  thereunder,  to  which  the  act  gave,  in  advance,  "  the 
force  and  effect  of  legal  enactment,"  appearing  to  be  prin- 
cipally the  taking  of  usury  upon  loans,  to  the  oppression  of 
the  borrowers,  and  frustration  of  the  declared  intention  of 
the  enactment,  seeking,  by  the  complication  of  the  trans- 
actions, to  escape  the  laws  of  usury,  it  was  held  that  the 
constitution  and  by-laws  were  inoperative  and  void.^ 

Incorporation  by  Decree  of  Court. 

§  37.  When  the  incorporation  is  the  act  of  the  Court, 
under   general   laws,  and   the   petition,  upon   which   the 

'  Under  a  provision  of  the  Con-  Savings  Association  v.  Graham,  7 

stitution  of  Nebraska,  that  "  no  bill  Neb.  173;  Same  v.  Benjamin,  lb.  181. 
shall  contain  more  than  one  sub-  2  Martin    v.    Nashville   Building 

ject,  and  the  same  shall  be  clearly  Association,  2  Cold.    (Tenn.)  418; 

expressed  in  its  title,"  the  words  ^nd  see,  to  the  same  eflfect,  Herbert 

"  and  other  purposes  "  added  to  the  v.   Kenton  Building   and  Savings 

title  of  a  bill  defining  the  objects  of  Association  of  Covington,  11  Bush, 

a  certain  class  of  corporations,  viz.:  (Ky.)  296.     As  to  the  right  of  the 

Building   Associations,   authorized  Legislature  to  grant  the  privilege  of 

to  be  incorporated,  must  be  treated  usury  to  certain  corporations,  see 

as  a  nullity.    Lincoln  Building  and  post.  \  394  and  ch.  sM.,  passim. 
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decree  is  based,  sets  forth  the  fundamental  rules,  or  con- 
stitution, by  which  the  association  sought  to  be  invested 
with  corporate  franchises  is  to  be  governed,  the  decree  upon 
such  petition,  jreferring  to  it,  makes  it,  as  a  whole,  a  part 
of  itself.  If  the  petition  to  Court,  for  the  purpose  of  ob- 
taining a  charter,  under  a  general  law,  should  fail  to  set 
forth  the  object  of  the  corporation,  it  is  coinpetent  for  the 
Court,  in  granting  its  assent,  to  specify  the  objects,  and  to 
set  forth  the  terms  on  which  the  charter  is  granted.'  The 
constitution,  then,  becomes  an  integral  element  of  the 
charter,-  this  term  being  understood  to  mean  the  instrument, 
deed,  or  decree,  conferring  upon  a  body  of  men  the  fran- 
chises and  capacities  incident  to  united  action  as  a  cor- 
poration. It  can  be  changed  only  by  the  power  which  or- 
dained and  sanctioned  it,  or  tjy  the  I/Cgislature  itself.  If, 
therefore,  it  contain  a  provision  for  amendment,  such  pro- 
vision can  avail  only  to  prescribe  the  proportion  of  mem- 
bers whose  consent  shall  be  deemed  necessary,  and  the 
mode  of  its  expression,  in  order  to  entitle  the  corporation 
to  take  such  steps  as  will  secure  the  desired  amendment  of 
the  constitution  tq  be  sanctioned  by  the  competent  au- 
thority. 

Incorporation  by  Voluntary  Association. 

§  38.  Analogous  in  every  respect  is  the  position  of  a 
corporation  having  legal  existence  by  virtue  of  the  due 
execution  of  articles  of  association,  setting  forth  the  funda- 
mental aims  and  laws  of  the  society,  acknowledged,  de- 
posited, and  authenticated  in  accordance  with  the  provi- 
sions of  a  general  statute,  whose  effect,  thereafter,  is  to 
confer  upon  the  associates  the  corporate  franchise. 

§  39.    The  requirement,  in  either  of  these  cases,  to 

■  Redwine  v.  ^The  Gate  City  Loan  building  associations,  the  presump- 
and  Building  Association,  54  Ga.  tion  is  that  the  court,  in  incorpo- 
474.  Courts  empowered  to  approve  rating  such,  intended  to  and  did 
articles  of  incorporation  are  bound  proceed  under  th,e  enactment  in 
to  see  that  they  conform  to  the  force,  though  some  of  the  provisions 
statute  in  all  essentive  particulars:  of  the  charter  granted  by  it  are  in- 
Building  Association  v.  Minnick,  i  consistent  with  the  same,  and 
Kulp  (Pa.)  513.  Where  a  later  therefore  void:  Albright  z/.  Lafay- 
statute  has  repealed  a  former  one  ette  Building  &  Sav.  Association, 
providing  for  the  incorporation  of  102  Pa;  411. 
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place  on  record,  with  extraordinary  guarantees  of  publicity, 
these  rules,  this  constitution,  as  part  of  the  charter,  and  as 
the  basis  of  the  granting  of  the  same,  as  well  as  of  its  con- 
tinuance, make  their  substance  matter  of  public  property, 
as  well  as  of  public  notoriety,  binding  alike  upon  the  mem- 
bers of  the  association  among  themselves,  upon  the  asso- 
ciation as  against  the  world,  and  upon  the  latter,  to  the 
extent  of  compelling  it  to  take  notice  of  the  stipulations 
thus  published.  A  power  of  amendment  other  than  that  laid 
down  would  defeat  this  very  object,  and  work  injustice  to 
the  corporation  and  to  the  community  at  large. 

Necessity,  in  Every  Case,  of  Substantially  Complying  with 
Kequireinents  of  Statute. 

§  40.  Whatever  the  method  of  incorporation  may  be, 
it  is  necessary,  that,  when  it  is  prescribed  by  a  general 
statute,  indicating  the  various  steps  and  prerequisites  in  the 
process  of  incorporation, ,  its  terms  be  substantially  com- 
plied with  ;  and  that,  under  all  circumstances,  every'  stage 
of  the  proceeding,  as  well  as  the  whole  enterprise,  be 
characterized  by  perfect  good  faith.  For  whilst  it  is  a 
general  rule,  that  a  charter,  once  granted  under  color  of 
authority,  cannot  subsequently  be  questioned  collaterally ; 
yet  is  at  all  times  liable  to  the  interference  of  the  State 
(even  in  the  absence  of  misuse  of  the  franchise),  upon  the 
ground  of  irregularity  or  fraud  in  the  procuring  of  it. 

iPowers  in  Excess  of  Statute  Void,  and  Cause  of  Forfeiture. 
Lati^de  Allowed. 

§  41.  If  the  charter  of  a  building  association,  or  what 
is  called  is  constitution,  contain  the  grant  of  powers  con- 
trary to  the  laws  or  the  Constitution  of  the  State  or  the 
United  States,  or  in  excess  of  what  the  statutes  regulating 
the  formation  and  powers  of  such  organizations  sanction, 
the  objectionable  grant  is  simply  void.'  Such  illegal  fea- 
ture may  become  the  basis  of  a  proceeding  by  the  State 
against  the  society,  and  result  in  the  forfeiture  of  the  fran- 
chise.^ It  has  been  declared,  however,  that,  where  the  laws 
'  Becket  v.  Uniontown  B.  and  L.  592;  Lang  v.  Reed,  L.  R.  5  Ch. 
Association,  88  Pa.  211;  Albright  v.  App.  4. 
Lafayette   B.    and  S.  Association,  ^  See  post,  \\  505-507. 

102  Pa.  411;  Booz's  App.,   109  Pa. 
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of  a  state  provide  only  generally  for  the  incorporation  of 
persons  as  bodies  politic,  any  corporation  not  prohibited 
may  be  formed  under  them  with  any  customary  and  appro- 
priate powers  not  inconsistent  with  law,  though  the  statutes 
do  not  expressly  authorize  the  creation  of  such  corpora- 
tions ;  and  that,  therefore,  building  associations,  with  the 
usual  powers  of  such,  may  be  incorporated  under  the  gen- 
eral incorporation  laws,  although  there  be  no  statute  ex- 
pressly authorizing  the  creation  of  building  associations,  so 
long  as  they  are  not  expressly  prohibited.^  And  again  it 
has  been  said  that  persons  seeking  to  form  a  corpora- 
tion under  any  general  law  must  have  a  reasonable  lati- 
tude as  to  what  they  may  insert  in  their  certificate  of  incor- 
poration. "  They  must  insert  therein  all  the  matter  par- 
ticularly required  by  the  law,  and  they  may  insert  other 
provisions,  not  inconsistent  with  law  or  public  policy, 
which  are  germane  to  the  purposes  of  the  corporation,  and 
necessary,  convenient,  or  appropriate  to  the  acomplishment 
of  such  purposes.  If  they  keep  within  such  limits,  the  public 
authorities  have  no  reason  to  interfere ;  the  interests  of  the 
public  are  not  jeopardized,  and  the  rights  of  no  citizen  are 
violated."^  On  the  contrary,  such  provisions  will  be 
binding  upon  the  members  of  the  corporation. 

Power  of  Liegislatiire  to  Modify  Charters  by  Subsequent 
Enactmeuts. 

§  42.  The  act  of  incorporation  having  been  performed 
according  to  law,  and  the  charter  accepted  by  the  associa- 
tion, a  compact  is  struck,  as  to  all  its  lawful  provisions,  be- 
tween the  State  on  the  one  side,  and  the  association  on  the 
other.  That  compact  is  binding  upon  both.  The  society 
cannot  deviate  from  it ;  nor,  whilst  its  observance  is  unex- 
ceptionable, can  the  State  impair  it  by  adding  new  terms 
and  conditions  inconsistent  with  its  reasonable  construc- 
tion.^ But  where  the  Constitution  of  the  State,  or  the  gen- 
eral or  special  statute  under  which  the  charter  is  granted, 
reserves  to  the  Legislature  the  power  to  alter,  modify,  or 
'Goodman  v.  Durant  Building  2  people  ».  Preston,  (N.  Y. )  35 
and  Loan  Association,  (Miss.)  14  N.  E.  Rep.  979,  per  Earl,  J. 
So.  Rep.  146.  '  Angell  and  Ames,  Corp.,  J  31; 

2  Moraw.,  P.  C,  H  1045  etseqq. 
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repeal,  that  prerogative  becomes  part  of  the  original  con- 
tract, and  remains  in  the  State,  even  if  no  clause  to  that 
effect  be  inserted  in  the  charter  itself.'  Such  alterations  or 
modifications  are  to  be  made  in  accordance  with  the  forms 
prescribed  by  the  Constitution  in  force  when  they  are 
made,  and  not  with  those  prescribed  at  the  time  the  charter 
was  granted.^  But  the  corporation  has  a  discretion  to  ac- 
cept or  reject  the  grant  as  amended,  dnd  new  franchises 
granted  to  existing  corporations  are  inoperative  as  to  them 
until  accepted.^  The  acceptance  must  be  unqualified,  not 
partial,^  and  a  refusal  may  be  at  the  peril  of  forfeiture  of 
the  corporate  franchise.*  Statutes  requiring,  in  order  to  af- 
fect any  particular  corporation,  an  acceptance  to  be  filed  by 
it,  cannot  lend  it  any  advantage  before  being  so  accepted.' 

Retroactive  and  Expository  Statutes. 

§  43.  But  such  additional  and  altering  provisions) 
whether  by  constitution  or  statute,  can  have,  no  retroac- 
tive efficacy."  Hence,  a  building  association,  incorporated 
under  a  statute  which  does  not  legalize  certain  reservations 
in  its  loans,  will  derive  no  support  from  a  statute  passed 
subsequently  to  the  making  of  such  contracts,  which 
authorizes,  the  formation  of  building  associations  having  that 
particular  power.'  It  has,  therefore,  been  held  in  Pennsyl- 
vania, that  building  associations  incorporated  in  that 
State,  under  acts  previous  to  that  of  1859,  which  was  the 

■  Angell  and  Ames,  Corp.,  ?  767;  *  Angell  and  Ames,  Corp.,  §  82. 

2  Moraw.,  P.  C.  ?§  1093  et  seqq.  e  pigld,    Corp.,  ?   46;   cit.   West 

The  imposition  of  a  tax  on  the  capi-  Wisconsin   R.    Co.  z*.  Supervisors; 

tal  stock  was  held  justified  by  such  35  Wis.  257;  Hamilton  v.  Keith,  5 

a  reservation,    notwithstanding   a  Bush    (Ky.)  458;  Griffin    v.    The 

supplemental  act  had  exempted  the  Kentucky  Co.,  3  Id.  592. 

capital  stock  and  dividend  of  that  'But  where  a  building  association 

class  of  corporations.    Union  Im-  had  been  incorporated  under  one 

provement  Company  v.  Common-  act,  which  was  repealed  by  a  second 

wealth,     69    Pa.     140.     See    also  (prohibiting  premiums  on  loans), 

Bourgiguon    Building   Association  it  was  held,  that,  upon  the  passage 

V.  Commonwealth,  98  id.  54,  10  W.  of  a  third  adding  the  right  to  take 

N.  161.  premiums,  it  was  not  necessary  for 

2  Angell 'and  Ames,  Corp.,  \  767;  the  association  to  reorganize  under 
cit.  Inthe  matter  of  the  Reciproc-  this  last  statute:  People's  Building 
ity  Bank,  29  Barb.  (N.  Y.)  369.  and  Loan  Association  v.  Furey,  (N. 

3  Field,  Corp.,  \  50.  J.)  20  Atl.  Rep.  890. 
■*  Field,  Corp.,  \  46. 
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first  to  allow  reservations  upon  loans,  amounting,  practic- 
ally, to  the  taking  of  usurious  interest,  were  not  aided  in 
the  enforcement  of  such  contracts  by  that  act ; '  and  this, 
notwithstanding  the  IvCgislattire,  in  the  passage  of  that  act, 
attempted  to  extend  its  provisions,  retroactively,  upon 
loans  made  before  it  took  effect,  by  declaring  such  to  have 
been  the  meaning  and  intention  of  the  earlier  acts,  which 
had,  by  the  Supreme  Court  of  the  State,  been  adjudged  in- 
adequate to  sanction  the  practice.^  An  expository  statute, 
which  is  substantially  in  the  nature  of  a  mandate  to  the 
court  to  construe  and  apply  a  former  law,  not  according  to 
judicial,  but  according  to  legislative  judgment,  is  inopera- 
tive, and  cannot  control  the  courts  in  interpreting  the  law 
and  declaring  what  it  is.  The  making  of  statutory  laws, 
and  their  exposition  and  application  to  cases  as  they  arise, 
are  clearly  and  distinctly  two  different  functions.  The  for.- 
mer  is  allotted  to  the  I^egislature ;  the  latter  to  the  courts. 
Such  retroactive  and  expository  efficacy  cannot  be  conceded 
to  any  law.^  Where,  therefore,  a  general  statute,  under 
which  charters  are  granted  to  building  associations,  has  re- 
ceived judicial  interpretation  as  to  the  nature  of  the  powers 
conferred,  it  is  incompetent  for  the  lyCgislature  ^o  change 
that' settled  interpretation  by  enactment ;  for  the  lyCgisla- 
ture  has  no  power  to  direct  the  judiciary  in  the  interpreta- 
tion of  acts  previously  passed,  or  to  require  it  to  change 
the  construction  already  put  upon  them.  Doubts  upon 
previous  statutes  may  be  explained  by  legislative  enact- 
ment, but  no  new  interpretation  arbitrarily  forced  upon  the 
judiciary,  for  this  would  be  the  substitution  of  the  lan- 
guage and  meaning  of  the  one  for  the  other.* 

'Marble  Building  Association  z/.      Association,  30   Pa.   465;  Hughes's 
Hocker,  3  Phila.  (Pa.)  494;  Denny      App.,  lb.  471. 

V.   West  Philadelphia   Saving  and  '  The  Lincoln  Building  and  Sav- 

Building  Association,  39  Pa.  154;  ings  Association,  v.  Graham,  7 
Premium  Fund  Association's  App.,  Neb.  173;  Same  v.  Benjamin,  lb. 
lb.    156;    Reiser   v.    William  Tell      ,181.  ~    ' 

Building     Association,     lb.     137;  ■•  See    cases    in    preceding    two 

Blackburne's  App.,  lb.  i6o:  Houser  notes,  and  also  Greenough  v. 
V.  Hermann  Building  Association,  Greenough,  11  Pa.  495;  Lamberton 
41  Pa.  478.  V.  Logan,  2  Bin.  (Pa.)  257;  O'Con. 

*  Kupfert  V.  Guttenberg  Building      nor  v.   Warner,   4  Watts  &  Serg. 

(Pa.)  227. 
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Statutes  AfFecting'  Remedies  only. 

§  44.  The  same  objection  does  not  hold  when  the 
I/egislature,  having  the  power  to  alter,  etc.,  charters  already 
granted,  does  not  assume  to  make  any  change  in  the  actual 
state  of  the  law,  but  confines  itself  to  declaring  explicitly 
what  it  is,  and  to  modifying  merely  the  remedy  under  it. 
Thus  in  Indiana,  the  first  act  providing  for  the  incorpora- 
tion and  regulation  of  building  associations,^  had  reserved 
to  the  Legislature  the  right  to  change  or  repeal,  from  time 
to  time.  The  later  act  ^  repealed  the  former  one,  but  gave 
building  associations,  having  commenced  proceedings  under 
the  same,  the  right  to  proceed,  thereafter,  according  to  the 
provisions  of  this  later  act.  It  also  contained  a  provision 
that  "  no  premium,  fine,  or  interest  on  such  premiums  that 
may  accrue  to  the  said  corporation,  according  to  the  pro- 
visions of  this  act,  shall  be  deemed  usurious,  and  the  same 
may  be  collected  as  debts  of  like  amount  are  now  by  law 
collectable  in  this  State."  This  provision  was  held  ap- 
plicable to  corporations  continued  in  existence  by  said  act, 
and  not  inconsistent  with  the  Constitution  of  the  State  of 
Indiana ;  because,  it  was  said  by  the  Court,  it  made  no 
change  in  the  law  as  it  had  previously  existed,  but  merely 
declared,  in  plain  language,  what  the  law  was  on  that 
subject ;  and  if  it  made  any  change  in  the  law,  it  was  one 
which  affected  only  the  remedy,  and  such  a  one  it  was 
competent  for  the  Legislature  to  make.^ 


CHAPTER  IV. 

•  MEMBERSHIP  IN  BUILBING  ASSOCIATIONS. 

§  45.  Mode  of  acquiring  membership. 

§  46.  Persons  capable  of  acquiring  membership. 

5  47.  Powers  of  infants  and  married  women  under  enabling  statutes. 

i  50.  Status  of  husband  of  feme  sole  member  at  common  law. 

§  51.  Status  of  executor  and  administrator  of  deceased  member. 

'Act  5  March,  1857  (i  G.  &  H-.,  ^Act   ii   March,    1875   (l   R.   S. 

p.  273),  declared  constitutional  in  1876,  p.  243). 

Stein     V.    Indianapolis    Biiilding,  ^  McLaughlin    v.    The  Citizens' 

Loan  Fund,  and  Savings  Associa-  Building,  Loan,  and  Savings  Asso- 

tion,  18  Ind.  237.  ciation,  62  Ind.  264. 
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J  54.  Building  association  cannot  become  a  member  in  another  build- 
ing association.     Corporations  as  stockholders. 
?  55.  A  person  may  become  member  merely  to  obtain  loan. 
J  56.  Depositors. 

§  57.  Stock  book  primary  evidence  of  membership. 
J  58.  Society  estopped  from  denying  a  person's  membership. 
§  60.  Borrower  estopped  from  denying  his  membership.     Exception. 
§61.  Termination  of  membership. 

Mode  of  Acquiring^  Membersliip. 

§  45.  Membership  in  a  building  association  is  acquired 
in  the  same  manner  in  which  membership  is  acquired  in 
other  corporations, — ^by  becoming  the  holder  of  its  stock. 
The  signing  of  an  agreement,  of  the  constitution,  articles 
of  association,  or  the  like,  sometimes  exacted,  is  never  in- 
dispensable.' The  division  of  the  membership  into  two 
classes,  investors  and  borrowers,  has  already  been  noticed 
as  a  result  of  the  operations  of  the  scheme.  From  a  legal 
point  of  view,  it  is  not,  however,  of  adequate  moment,  to 
base  a  classification,  for  the  purpose  of  separate  consider- 
ation. As  a  general  rule,  it  may  be  laid  down,  that  the 
mere  fact,  that  a  member  of  a  building  association,  who 
has  been  or  is  an  investor,  becomes  a  botrower,  does  not 
change  his  status  as  a  member,  or  affect  his  rights  and 
liabilities  as  such.  Whatever  exceptions  there  may  be  to 
this  rule,  and  its  consequences,  will  be  sufficiently  noticed 
hereafter. 

Persons  Capable  of  Acquiring  Membersliip. 

§  46.  Generally  speaking,  any  individual  capable  of 
entering  into  a  binding  contract  or  acquiring  property 
subject  to  a  condition  may  become  a  member  of  a  building 
association  by  subscribing  to  its  stock,  ^  whilst,  in  some  in- 
stances, the  policy  of  the  government  has  granted  an  ex- 
tension of  this  capability,  by  special  enactment,  in  favor  of 
such  institutions.  Thus,  in  England,  the  fact  of  infancy, 
and  in  most  of  the  States,  that  of  coverture,  even  though 

'  Building  Association  v.  Robin-  deny  that  he  signed  the  by-laws; 

son,  46  Leg.  Int.  (Pa.)  5,  19  Phila.  Parker  v.  V.  S.,  etc.,  Association, 

358;  Concordia  Sav.  and  Aid  Asso-  19  W.  Va.  744. 

elation,  93  N.  Y.    474.     After  en-  ^  Davis,   Law  of  Building,  etc. , 

joying  the  benefits  of  membership.  Societies,  p.  173. 
indeed,   one    cannot  be  heard  to 
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otherwise  disabling,  is  no  bar  to  valid  membership  under 
the  statutes. 

Powers  of  Infants  and  Married  Women  under  Enabling 
Statutes. 

§  47.  It  must  be  observed,  however,  with  reference  to 
these  cases,  in  so  far  as  they  constitute  exceptions  to  the 
,  general  rule,  that,  as  they  depend  entirely  upon  statute, 
and  are  in  opposition  to  the  common  law,  they  are  to  be 
strictly  construed,  and  are  allowable  only  in  such  building 
associations  as,  exist  under  the  laws  contemplated  to  gov- 
ern them,  and  under  the  statutes  of  incorporation  provided 
for  them.  And  where  the  statute  does  by  way  of  exception 
permit  such  membership,  the  license,  without  further 
authorization,  extends  only  to  allowing  the  enabled  in- 
dividual, or  class  of  individuals,  to  become  investing  or 
depositing  members  of  a  society,  and,  as  such,  subject  to  its 
rules,  and  entitled  to  exercise  the  rights  of  membership  ;  to 
withdraw  the  whole  or  any  part  of  the  investment,  if  and 
when  the  rules  of  the  society  and  the  statutes  governing 
them  permit  members  to  do  so ;  and  to  give  a  valid  and 
effectual  discharge  to  the  society  for  any  sum  so  withdrawn.' 
It  does  not  extend,  without  express  provision  to  that  effect, 
to  an  authority  to  borrow  money,  execute  a  valid  security, 
or  enter  into  any  other  contract  with  the  association  from 
which  the  subsisting  inability,  under  the  law,  of  the  indi- 
vidual's condition,  would,  in  the  ordinary  relations  of  life, 
debar  him.' 

§  48.  But  where  the  husband  was  the  owner  of  sixteen 
shares  in  a  building  association,  and  nine  shares  stood  in 
his  name  as  "  trustee  of  Maria  T.  Steele,"  who  was  his 
wife  ;  and  money  was  borrowed  from  the  association  by  the 
husband  for  his  own  benefit ;  the  mortgage,  being  upon  the 
wife's  property,  but  duly  executed  by  husband  and  wife  to- 

'  Davis,   Law  of  Building,   etc.,  capable    of   perpetrating    a    gross 

Societies,  p.  173.— In  Maryland,  the  fraud  upon  the  association,  and  it 

sale  upon  an  infant's  mortgage  to  being  uncertain  whether  or  not  the 

a  building  association  was  set  aside,  mortgage  was  for  his  benefit.     See 

where  there  was  no  evidence  that  Monumental  Building  Asisociation 

the  infant  had  received  any  part  of  No.  2,  v.  Herman,  33  Md.  128. 
the  money  loaned,  or  that  he  was 
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gether,  and  reciting  that  the  twenty-five  shares  of  stock 
were  the  husband's  and  had  been  transferred  to  the  associa-^ 
tion  as  collateral,  secured  "  the  monthly  contributions  on 
twenty-five  shares  of  the  capital  stock  .  .  .  now  owned  by 
the  said  Thomas  R.  Steele."  There  appeared  to  have  been 
no  actual  transfer  on  the  books  from  T.  R.  S.,  as  trustee,  to 
T.  R.  S.,  individually,  and  then  again  from  him  to  the 
building  association  as  collateral  security  for  the  loan. 
Yet  it  was  held  that  the  association  had  the  right  to  infer, 
either  that  the  shares  always  were  the  property  of  T.  R.  S., 
or  that  they  were  the  property  of  the  wife,  and  that  she  had 
made  a  parol  assignment  or  gift  to  him,  or  had  allowed  him 
to  pledge  them  to  secure  the  loan,  and  that,  the  mortgage 
being  properly  executed  and  valid  under  the  laws  of  the 
State,  she  was  estopped  from  denying  this,  and  bound  by 
her  declarations  in  the  mortgage.^ 

§  49.  Where  the  general  law  of  the  State  makes  mar- 
ried women  sui  juris  in  respect  of  the  acquisition  and  dis- 
posal of  property  and  the  making  of  contracts ;  indeed, 
wherever  they  are  empowered  to  hold  stock  in  corporations 
generally,  their  right  to  become,  and  enjoy  the  privileges 
of,  members  of  building  associations,  not  being  exceptional, 
is  not  subject  to  the  qualifications  above  indicated.  Nor  is 
an  incapacity  on  the  part  of  married  women  to  enter  into 
partnership  arrangements,  a  bar  to  their  acquisition  of 
membership  in  incorporated  building  associations.^ 

Status  of  Hustoand  of  Feme  Sole  Member  at  Common  Liaw. 

§  50.  At  common  law,  if  a  female  who  is  an  investing 
member  marry,  then,  in  the  absence  of  a  settlement,  the 

'  (Building)  Association  v.  Steele,  and  as  will  be  seen  hereafter,  their 

II  W.  N.   C.   (Pa.)   204;  although  likeness    to    such  is  the   basis  of 

the  law  in  Pennsylvania,  as  inter-  many  distinctive  doctrines  of  the 

preted  before  the  passage  of  the  law  applicable  to  them.     But  the 

Act  of  1879,   was  that  a  married  partnership  attributes  ascribed  to 

woman  could  not  bind  herself  to  them  are  rather  in  the   practical 

the  payment  of   premiums,   fines,  than  in  the  legal  essentials  of  the 

etc.     See  post,  W  312-320.  scheme.     When  incorporated,  they 

'  City  Building  and  I/Oan  Associa-  are,  after  all,  corporations,  and  the 

tion  V.  Jones,  32  S.  C.308;  10  S.  E.  legal  relations  of  the  members  to 

Rep.    1079.     Building  associations  the  corporate  body  are  the  same  as 

are  often  likened  to  partnerships,  in  other  corporations. 
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husband  will  be  entitled  during  the  coverture  to  receive 
the  money  deposited  by  her  dum  sola  ;  but  if  he  die  with- 
out having  received  it,  his  wife  will  be  again-  entitled  to  the 
money,  and  his  personal  representatives  will  have  no  claim.' 
And  if  a  woman,  dum  sola,  become  a  member  of  a  building 
association,  and  receive  an  advantage,  in  return  for  which 
-  she  mortgages  the  property  she  holds  in  her  own  right, 
covenanting  in  the  mortgage  deed  for  payment  of  subscrip- 
tions, fines,  etc.,  and  afterwards  marry,  she  and  her  husband 
will  be  jointly  liable  during  the  coverture  upon  the  cove- 
nant. But  the  husband  will  not  -remain  liable  after  the 
death  of  his  wife,  unless  he  administer  to  her  estate,  and  if 
she  survive  her  husband,  she  will  again  become  solely 
liable.^  Whether  the  husband  of  a  female  member  be- 
comes, immediately  upon  marriage,  a  member  of  the  asso- 
ciation, by  virtue  of  the  common  law,  or  only  after  he  has 
caused  the  investment  to  be  transferred  into  his  own  name 
(and  that  would  appear  a  sufficient  assertion  of  ownership 
to  make  the  shares  -his),  or  otherwise  reduced  it  into  pos- 
session, is  said  by  an  English  writer  to  be  a  question  of 
some  difficulty,  and  appears  unsettled.^ 

Status  of  Executor  and  Atlmhiistrator  ofDeceasetl  Member. 

§  51.  An  executor  of  a  deceased  member  is  not,  ipso 
facto,  a  member  of  the  association.'     If  he  be  enabled  to 

'  Co.    L,itt.    351   a;    Richards  v.  trator  of  an  investing  member  was 

Richards,  2  B.  &  Ad.  447  (453);  22  not  bound  by  that  rule,  as  not  be- 

Bngl.  C.  Xi.  Rep.  119.  ing  a  member,  nor  a  person  claim- 

^  See   Davis,   Law  of   Building,  ing  on  account  of  a  member.    Kel- 

etc. ,  Societies,  175.  sail  v.  Tyler,  25  L.  J.,  Ex.  153;  20 

'  Ibid.  ■  J.  P.   150;  II  Exch.  513;  25  L.  T. 

■•  Such  is  probably  the  conclusion  Rep.  226.  In  the  later  case,  a  simi. 
to  be  drawn  from,  the  only  two  lar  rule  being  in  force,  certain  fines 
cases  which  bear  upon  this  ques-  and  subscriptions  became  due  after 
tion,  and  which  both  arose  in  En-  the  death  of  a  member,  and  the 
gland;  and  these  are  seemingly  trustees  sued' his  administrator  in 
coniiicting.  In  the  earlier  case, .  it  the  County  Court.  It  was  held, 
was  held,  that,  under  a  rule  that  under  the  evidence,  that  the  ad- 
"  every  matter  in  dispute  between  ministratorwas  a.  member,  and  had 
this  institution  and  any  member  been  treated  as  such  by  the  society, 
thereof,  or  person  claiming  on  ac-  and,  accordingly,  a  prohibition 
count  of  such  member,  shall  be  re-  went  to  the  County  Court  to  re- 
ferred to  arbitrators, ' '  the  adminis-  strain  proceedings,  in  order  to  arrive 


§  5 1. J  MEMBERSHIP   IN   BUILDING   ASSOCIATIONS.  43 

continue  his  testator's  contributions,  he  must,  it  seems,  also 
be  allowed  to  exercise  his  rights  and  be  bound  by  the  rules 
of  the  association.  But  membership  in  a  building  associa- 
tion is  so  much  in  the  nature  of  a  venture,  involving  so 
varied  a  class  of  engagements  on  the  part  of  the  person  em- 
barking upon  it,  and  carrying  ^with  it  so  large  an  element 
of  risk,  that  it  would  seem  scarcely  compatible  with  the 
policy  of  our  law  in  restricting  an  executor's  discretion, 
and  impressing  upon  him  the  character  of  a  trustee  bound 
to  great  care  in  the  administration  and  investment  of  his 
trust,  and  to  abstain  from  all  acts  and  relations,  in  his  fi- 
duciary capacity,  imperilling,  even  to  a  comparatively  slight 
degree,  the  integrity  of  the  fund  in  his  hands  ;  that  the 
Court  having  supervision  over  him  would  scarcely  be  justi- 
fied in  countenancing  the  possibility  of  his  being  regarded 
as  a  member  of  the  association,  and  the  policy  by  which 
the  courts  are  governed,  in  this  country,  would  seem  to  for- 
bid a  doctrine  by  which  the  executor  would  stand,  ipso 
facto,  in  the  shoes  of  the  decedent,  as  to  all  the  rights  and 
liabilities  of  membership  in  building  associations.  The 
constitution  of  most  societies  of  this  kind,  and  many  of  the 
building  association  statutes,  contain  adequate  provisions 
for  the  contingency.  On  the  other  hand,  to  this  extent  an 
executor's  authority  would  unquestionably  go  :  he  would 
be  entitled  to  all  the  advantages  the  decedent  would  have 
had  upon  voluntary  withdrawal,  or  upon  repayment  by 
him,  in  advance  of  the  stipulated  time,  of  the  money  loaned 
him  by  the  building  association.' 

at    a    settlement    by    arbitration.  Court    sale     of    tlie     mortgager's 

Knox  V.   Shepherd,  2  L.  T.  Rep.",  premises   for  the  payment  of  his 

N.  S.  351.     This  case -scarcely  can  debts,  it  was  held  that  the  building 

be  held  to  establish  any  doctrine,  association   could  claim  only   the 

as  it  is  strictly  sui  generis,  and  the  same  amount  as  if  the  borrower 

duty  to  submit  to   arbitration    is  ( decedent )  had  elected  to  repay  the 

forced  upon  the  society,  upon  the  loan   and  withdraw,   there    beitjg 

ground  of  its  estoppel  to  deny  the  no  default  on  his  part.     The  mort- 

membership  of  the  administrator  gage  is  divested  under  the  policy  of 

whom  it  had  previously  treated  as  the   law,   and.  the   money  repaid 

a  member.  under  its  compulsion.     Actus  legis 

'  Thus,    too,     in    Pennsylvania,  neniinem  injuriat.     In  re  Snider's 

when  a  building  association  mort-  Estate,  34'Leg.  Int.  (Fa. )4g. 
gage  was  divested,  by  an  Orphan's 
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§  53.  If  the  decedent  have  been  an  investor,  his  ex- 
ecutor is  bound  to  observe  the  society's  rules  as,  to  notice 
of  the  withdrawal  of  funds.  If  he  have  been  a  borrower 
from,  and  died  a  debtor  to,  the  association,  his  executor  is 
undoubtedly  bound  to  comply  with  the  requirements  of  his 
obligation  as  to  payments,  etc.,  subject  to  the  right  of  pay- 
ment of  the  whole  debt  before  its  maturity,  if  such  existed 
in  the  decedent.  But,  even  in  the  absence  of  legal  pro- 
vision upon  the  subject,  the  building  association  should 
not  be  allowed  to  impose  any  fines  and  forfeitures,  without 
giving  the  executor  at  least  a  reasonable  time  to  acquaint 
himself  with  his  decedent's  estate,  and  get  funds  into  his 
hands  wherewith  to  make  the  required  payments.  The 
general  spirit  of  the  courts  is,  to  deal  most  gently  with 
those  who  represent  the  interests  of  decedents,  as  against 
those  who  have  claims  against  the  lattpr.^ 

§  53-  Where  the  charter  of ,  a  building  association  pro- 
vided, that,  upon  the  death  of  a  stockholder,  his  heirs  or 
legal  representatives  might  continue  the  relation,  it  was 
held  that  the  right  to  membership  passed  to  the  heirs  or 
devisees  of  the  deceased  member,  and  not  to  his  personal 
representatives.^ 

Building  Association  Cannot  Become  a  Member  in  Another 
Building'  Association.    Corporations  as  Stockholders. 

§  54.  Except  by  special  statute  authority,  it  would  ap- 
pear that  one  building  association  cannot  lawfully  become 
a  .member  or  shareholder  in  another.  This  seems  to  flow 
from  the  design  of  the  creation  of  building  associations,  to 
utilize  the  money  collected  in  small  sums,  so  as  to  do  mOst 

'  In  the  case  of  a  beneficial  so-  tually  died  far  in  arrears;  it  was 
ciety,  where  the  charter  provided  held  that  the  omission  to  have  the 
that  the  secretary  should  .send  to  required  notice  served  was  not  ex- 
each  member  six  months  in  arrears,  cpsed,  and  that  the  society  could 
notice  that  he  would  be  stricken  oflF  not  exercise  the  power  of  expulsion 
the  roll  unless  he  paid  up  in  thirty  without  notice  to  the  deceased, 
days;  and  a  penalty  was  also  pro-  Wachtel  v.  The  Noah  Widows'  and 
vided,  in  case  of  an  omission  to  give  Orphans'  Beneficial  Society,  11  N. 
noticeof  every  change  of  residence;  Y.  Weekly  Dig.  457. 
and  the  decedent,  besides  having  =  Montgomery  Mutual  B.  and  L. 
failed  to  notify  the  association  of  a  Association  v.  Robinson,  69  Ala. 
change  in  his  residence,  had  ac-  413. 
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benefit  to  its  own  members,  and  such  members,  in  particu- 
lar, as  desire  to  build  or  possess  houses.  This  is  their 
public  duty,  and  the  source  of  their  privileges.^  And  a 
person,  whether  natural  or  artificial,  to  whom  privileges 
are  granted  by  the  lyegislature,  is  bound,  upon  accepting 
the  same,  to  render  to  the  public  that  service,  the  perform- 
ance of  which  was  the  inducement  to  the  grant.  It  is  be- 
cause of  such  obligation  to  render  service  to  the  public, 
that  the  Legislature  has  power  to  make  the  grant ;  and 
whatever  act,  on  the  part  of  the  grantee,  tends  to  defeat 
the  accomplishment  of  the  object  contemplated  in  making 
it,  is  necessarily  unlawful.^ 

'  Neither,  for  the  same  reasons,  ought  other  corporations 
to  be  permitted  to  hold  stock  in  building  associations,  or 
the  latter  allowed  to  admit  them  to  membership,^-unless, 
at  least,  their  holdings  be  so  limited  as  to  remove  all  dan- 
ger of  their  interfering  with  the  proper  purposes  of  the 
society. 

A  Person  may  Become  Member  Merely  to  Obtain  a  Loan. 

§  55.  A  person  may,  legitimately,  become  a  member 
for  the  mere  purpose  and  at  the  time  of  obtaining  a  loan.' 
He  has  a  perfect  right  to  become  a  stockholder,  and  if,  in 
consequence,  he  is  enabled  to  obtain  a  loan,  the  fact  that 
this  was  his  purpose  in  enrolling  himself  in  the  building 
association,  constitutes  no  objection  to  his  exercising  any 
and  all  of  the  privileges  conceded  and  appertaining  to  mem- 
bership therein.*  Nor  does  the  fact  that,  by  reason  of  an 
excessive  assumption  of  authority  on  the  part  of  the  build- 

'See    North    America    Building  ciation,  2  Cold.   (Tenn.)  418;  Me- 

Association  v.  Sutton,  35  Pa.  463  ;  chanics  and  Working  Men's  Mutual 

Butler  V.  Mut.  Aid,  I/,  and  Investm.  Savings  Bank  and  Building  Assoc 

Co.,  (Ga. )  20  S.  E.  Rjep.  loi,  and  v.  Meriden  Agency  Co.,  24  Conn- 

•  cases  ante,  \  16,  note.  159 ;  Same  v.  Wilcox,  lb.  147  ;  Peo- 

'  Gordon  v.  Winchester  Building  pie  v.  Preston,   (N.  Y.)  35  N.  E. 

and  Accumulation  Fund  Associa-  Rep.  979. 

tion,  12  Bush  (Ky.),   iio.See  also  ^  Ottawa,    etc..    Association     v. 

Mills    V.    Salisbury    Building   and  Freeman,  114  111.  182. 

Loan  Association,   75  N.   C.    292  ;  *  Mechanics  and  Working  Men's 

Latham    v.   Washington   Building  Mutual  Savings  Bank  and  Building 

and  Loan  Association,  77  N.  C.  145  ;  Association    v.  Wilcox    24    Conn. 

Martin  v.  Nashville  Building  Asso-  147. 
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ing  association,  indicating  the  terms  of  the  loan  made  to 
such  member,  he  escapes  the  full  extent  of  the  obligation 
he  has  been  saddled  with,  affect  his  rights  or  liabilities  as 
a  stockholder.' 


Depositors. 

§  56.  There  is,  where  it  is  permitted  by  law  to  exist,  a 
class;  known  as  "  depositors," — persons  who,  without  fully 
entering  the  circle  of  the  society's  membership;  and  becom- 
ing liable  to  all  its  duties,  and  sharing  in  all  its  benefits, 
use  its  treasury  as  a  savings  bank,  in  which  to  deposit, 
from  time  to  time,  small  sums  of  money,  with  the  privilege 
of  drawing  them,  at  their  pleasure,  thereafter,  under  cer- 
tain restrictions,  and  with  the  addition  of  interest  at  a  cer- 
tain moderate  rate.^     These  people  are  not  properly  mem- 


'  lb. 

2  This  feature  is  a  popular  one  in 
Germany  and  England,  and  seems 
to  be  gaining  ground  in  this  coun- 
try. One  of  its  most  recent  mani- 
festations in  Germany  is  the  Penny 
Stamp  system,  which  is  explained 
by  Consul-General  Frank  K.  Mason, 
at  Fiankfort  as  follows: 

' '  The  penny  savings  bank  is  a  sep- 
arate department  of  the  Sparkasse 
and  was  created  in  1882.  Its  object 
is  to  reach  the  humblest  class  of 
working  people,  who  have  no  time 
during  working  hours  to  go  to  a 
bank  with  their  savings,  and  who 
by  reason  of  their  scanty  and  often 
uncertain  incomes,  can  not  safely 
bind  themselves  to  deposit  a  stated 
sum  each  week.  For  their  benefit 
the  following  plan  has  been  adopted, 
or  rather  adapted  from  the  English 
system.  The  bank  has  appointed 
in  diflFerent  parts  of  the  city  forty 
agents,  generally  grocers.druggists, 
watchmakers,  or  other  small  shop- 
keepers whose  places  of  business 
are  kept  open  during  the  entite  day 
and  evening.  To  these  agents  are 
issued  for  sale  quantities  of  adhesive 
stamps,  about  the  size  and  form  of 


postage  stamps,  each  of  which  has  a 
value  of  ten  pfennigs,  or  about  two 
and  a  half  cents.  With  these  stamps 
are  issued  gratuitously  a  small 
numbered  book,  each  containing 
fourteen  leaves,  one  page  of  which 
is  divided  by  printed  lines  into 
twenty  squares  of  such  size  that  one 
ten-penny  stamp  may  be  readily 
pasted  within  each  square.  When 
the  squares  on  a  page  are  thus 
filled,  the  sheet  represents  a  value 
of  two  marks.  Any  person  desir- 
ing to  become  a  depositor  in  the 
Penny  Savings  Bank  goes  to  the 
nearest  agent,  gives  his  name,  ad- 
dress and  occupation,  and  receives 
one  of  these  books,  each  leaf  of 
which  bears  the  same  number  as 
that  on  the  cover.  The  would-be 
depositor  then  invests  his  spare 
pennies  in  savings  stamps,  which 
he  pastes  in  the  book  until  one  or 
more  pages  are  filled.  When  a 
page  is  thus  filled,  the  depositor 
brings  .  his  book  to  the  agent  who 
removes  the  leaf  and  sends  it  to 
the  Penny  Savings  Bank,  which 
enters  upon  its  register  the  number, 
name  and  address  of  the  depositor, 
and  issues  in  his  name  and  number 
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bers.  Their  legal  status  depends  largely  upon  the  con- 
struction of  statutory  provisions/  under  which  the  society 
may  or  may  not  have  the  right  to  take  their  money,  and 
according  to  which  in  any  case  the  safety  of  their  own  de- 
posits may  be  materially  imperilled.^  Thus,  where  deposit- 
ors had  given  their  money  to  a  building  association  having 
no  power  to  borrow,  the  depositors  were  subsequently  held 
bound  by  the  rules  of  the  association  by  which  the  ad- 
vanced shareholders,  who  had  repaid  their  loans  and  ex- 
tinguished their  stock,  were  discharged  from  all  connec- 
tion with  the  society,  and  could  not,  consequently,  be 
called  upon  for  contribution  towards  the  payment  of  the 
society's  debts,  which  consisted  largely  in  balances  due 
these  depositors.'  On  the  other  hand,  where  an  associa- 
tion, without  authority  from  statute  or  by-laws,  had  re- 
ceived deposits  from  strangers,  and  had  become  insolvent,  it 
was  held  that  it  would  be  grossly  inequitable  and  unjust  to 
permit  the  members  of  the  association,  who  enjoyed  the 
benefit  of  the  deposits,  to  say  that  those  from  whom  the 
money  was  received  were  not  creditors  of  the  association, 

a  deposit  account  book,  which  is  estopped,  in  a  suit  by  the  associa- 
delivered  through  the  agent  to  the  tion  for  the  money  advanced,  from 
depositor.  The  process  is  now  denying  that  he  was,  in  fact  a  de- 
complete  and  in  working  order.  positor  therein:  Bates  v.  People's 
As  fast  as  pennies  are  saved  they  etc.,  Ass'n,  42  Ohio  St.  655. 
are  invested  at  the  neighboring  '  11  may  involve  the  power  of 
agent's  shop  in  savings  statnps,  borrowing;  as  to  which,  see  post, 
which  are  pasted  in  the  pass  book.  H  286,  et  seqq.  But  a  statute 
As  these  pages  are  filled  they  are  authorizing  building  associations 
detached  and  sent  to  the  bank,  to  receive  deposits  of  money  is  not 
which  keeps  the  account  and  at  in-  anact  granting  "  banking  powers  " 
tervals  writes  it  in  the  deposit  book,  within  the  meaning  of  Ohio  Const. , 
which  is  sent  in  for  that  purpose.  Art.  xiii,  ?  7:  Bates  v.  People's,  etc., 
Interest  is  paid  on  deposits  from  Ass'n,  supra,  following  Dearborn  v. 
the  first  of  the  succeeding  month."  Northwest.  Sav.  Bank,  42  Ohio  St. 

This  system,  under  the  name  of  617. 
The  Nickel  Savings  Stamp  System,  '  This  ground  was  taken  in  addi- 

has  been  applied  by  building  asso-  tion  to,  and  distinct  from  that  of 

ciations  in  Ohio:  see  Report  of  In-  ultra  vires.     In  re  Victoria  Perma- 

spect.  of  B.  A.,  1892,  pp.  51  etseqq.  nent    Benefit     Building     Society, 

'  One  who  deposits  with  a  build-  Hill's  Case,  Jones's  Case,  L.  R.  9 

ing  association  for  the  purpose  of  Eq.  605;  39  L.  J.,  Ch.  628;  18  W.  R. 

making  himself  eligible  as  a  bor-  967;  22  Iv.  T.,  N.  S.  777.     See  also 

rower,  and  who  receives  a  loan,  is  Criswell's  App.,  100  Pa.  488,  491. 
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and  accordingly  they  were  declared  to  be  such,  and  their 
claims  to  be  payable  out  of  the  assets  ahead  of  the  claims 
of  members  as  such.' 


Stock -booU  Primary  Evidence  of  Membership. 

§  57.  In  all  dealings  of  the  building  association  with 
its  members,  not  in  especial  contract  relations ;  in  stock 
payments,  exercise  of  the  elective  franchise,  participation 
in  dividends  upon  winding  up,  etc.,  the  stock-book  is 
prima  facie  evidence  of  membership."  The  corporation  is 
not  required  to  look  beyond  it,  without  having  been  af- 
fected by  circumstances  calculated  to  put  it  upon  its  guard. 
As  between  two  claimants  of  the  stock,  the  question  is  one 
of  absolute  fact:  Which  is  actually  the  holder  of  the 
shares  ?  Possession  of  the  certificates,  with  the  transfer 
endorsed  upon  them,  is  frequently,  in  such  cases,  the  de- 
cisive criterion.  But,  as  between  the  claimant  and  the 
building  association,  it  is  the  business  of  anyone,  desiring 
the  benefits  of  membership  in  it,  to  bring  himself  to  its 
notice,  to  acquire  his  proper  standing,  and  recognition  as  a 
member,  by  procuring  the  stock  he  holds  to  be  placed  in 
his  name  upon  the  corporation's  books.  The  society  need 
not  beat  about  for  its  members  whenever  it  is  ready  to  dis- 
pense some  one  of  its  corporate  benefits  to  such  as  may  be 
entitled  to  them.  One  who  wishes  to  come  in  for  a  share, 
must  put  himself  in  a  position  to  be  remembered  by  the 
officers  of  the  building  association,  when  they^ consult  the 
corporation  book  to  ascertain  who  are  the  members,  by  at- 
tending to  it  that  his  name  shall  be  found  in  its  proper 
place.  If  he  be  legally  entitled  to  hold  the  stock,  he  may, 
in  a  proper  case,  require  its  transfer  to  his  name  on  the 
books,  or  else  have  his  action  for  damages  against  the  so- 

"Criswell's    App.,    supra.      The  2  Dotingo^  j,    Hawks,   16   Sim. 

charter,   a  special  act  of  assembly,  407;  12   L.  T.  Rep.  238-  39  Engl, 

authorized  the  receiving  of  deposits  Ch.  Rep.  406;  Bank  of  Commerce's    x 

from  stockholders.  These  strangers  Appeal,    73  Pa.    59;    Germantown  ' '.; 

above    referred  to  were  put  on  a  Union  Building  and  Savings  Fund 

level    with   depositors  who    were  Association  v.  Sendmayer,  50  Pa. 

stockholders.        .  67;  and  see  post.,  §|  470-471. 
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ciety,  for  their  refusal  to  permit  such  transfer  when  pro- 
perly requested.' 

Society  Estopped  from  Denying  a  Person's  Membership. 

§  58.  The  building  association  may,  indeed,  put  itself 
in  a  position  where  it  will  be  estopped  from  denying  a 
person's  membership.  So,  where  it  continues  to  receive 
stock-payments  from  one  upon  whose  mortgage  it  has  sued 
and  issued  execution  to  collect,  making  the  whole  amount 
out  of  the  mortgaged  premises,  it  will  not  subsequently  be 
permitted  to  deny  his  subsisting  membership.^  The  con- 
tinued acceptance  of  his  dues  as  a  member  indicates  that 
there  has  been  no  forfeiture  enforced,  but  that,  if  the  right 
to  put  it  in  operation  was  perfected  at  any  time,  it  was 
waived.  The  same  fact  precludes  the  theory  of  an  ap- 
propriation of  the  stock  to  the  mortgage  debt,  either  by  the 
member  or  by  the  association.  And,  having  led  him  into 
payments,  under  this  assumption,  of  which  the  association 
received  the  benefit,  it  cannot  afterwards  set  up  any  such 
forfeiture  or  appropriation  against  the  member  claiming  as 
such  against  the  corporation. 

§  59.  But  this  acceptance  of  payments  must  be  clearly 
the  act  of  the  association,  or  such  portion  of  it  as  can  bind 
the  whole.  Hence,  when  stock  payments  were  received  by 
only  two  of  twelve  directors,  from  one  whose  shares,  under 
the  rules,  were  forfeited,  and  this  acceptance  was,  at  the 
first  subsequent  board  meeting,  promptly  disavowed,  and 
the  money  returned,  no  claim  of  membership  could,  upon 
the  ground  of  the  acceptance  of  said  payment,  avoid  the 
forfeiture.'  Only  a  majority  of  the  directors  could  make  a 
contract  binding  upon  the  building  association.  A  lesser 
number  could  not  assume  to  do  so.  Their  act  might  be 
ratified  by  the  majority ;  but  it  might  equally  be  repudiated, 
if  no  such  time  was  suffered  to  elapse,  or  circumstances  to 
arise,  as  could  give  the  other  party  equities  enough  to  en- 

'  As  to  all  matters  relating    to  and    Sav.     Association    v.    Black, 

stock,  see  post,  Ch.  xvii.  (Ind. )  35  N.  E.  Rep.  829. 

=  North  America  Building  Asso-  '  Card  v.  Carr,  i  C.  B.,  N.  S.  (87 

ciation   v.  Sutton,  35   Pa.  St.   463.  Engl.  C.  L.  R.)  197;  26  L.  J.,  C.  P. 

See,  also,  lyime  City  Building,  Loan  113. 
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force  it,  in  spite  of  its  defect  as  to  consent  on  the  part  of 
the  building  association. 

Borrower  Estopped  from  Denying  His  Membership.    Ex- 
ception, 

§  60.  Conversely  a  borrower  may  become  estopped  from 
denying  that  is  he  a  member  of  a  certain  building  asso- 
ciation. Thus,  where  the  signing  of  the  by-laws  was  made, 
by  the  charter,  a  requirement  in  order  to  membership,  and 
the  law  of  the  State  prohibited  building  associations  from 
loaning  money  to  any  but  members  ;  '■  the  execution  of  a 
bond,  necessarily  implying  or  purporting  to  be  that  of  a 
member,  by  a  person  who  had  received  a  loan  from  the 
society,  without  ever,  having  signed  the  by-laws,  was  held 
to, be  a  sufficient  assent  to  them,  on  the  part  of  such  person, 
and  he  was  not  subsequently  permitted  to  deny  that  he  was 
a  member,  for  the  purpose  of  showing  that  the  loan  by  the 
association  was  ulira  mres,  and  could  not  be  enforced 
against  him.^  Yet,  where  the  acknowledgment,  or  matter 
relied  upon  to  estop  a  person  from  denying  relations  to  the 
building  association,  which  are  sought  to  be  made  the 
ground  of  claim  against  him,  has  arisen  from  demonstrable 
error  or  accident,  and  the  actual  state  of  facts  is  clearly 
shown  to  contradict  the  assumption,  the  estoppel  will  not 
take  place.  A  person,  not  being  a  member,  purchased  land 
from  a  building  association,  and  mortgaged  it  to  the  same, 
to  secure  the  purchase  money.  The  mortgage,  which  was 
a  filled-up  printed- form,  prepared  by  the  society's  solicitor, 
recited  that  the  mortgagor  was  the  holder  of  eleven  shares. 

'  The  burden  of  showing  a  bor-  duced  no  other  ground  for  his  alle- 

rower's  non-compliance  with   any  gation  that  he  was  not  a  member ; 

charter  requisite  to  membership,  as  and  that  the  Court  intimates,  that, 

a  defense  to  his  mortgage,  is  upon  if  the  bond  had  been  given  with  a 

him:  Building  Association  v.  Lyons,  view  to  a  fraudulent  evasion  of  the' 

.2  Kulp   (Pa.)   409;  Nicely 's  Est.,  provision  of  the  statute  which  in- 

3  id.  47.  hibits  loans  to  non-membersy  the 

=  Howard  Mutual  Loan  and  Fund  defendant  might,  probably,  show 

Association  v.   Mclntire,   3    Allen  such    fraud   in  his    defence.    See 

(Mass.),  571.     It  is  proper  to  add,  also,  as  supporting  the  text:  Parker 

that  the  borrower,  in  this  case,  re-  v.   U.   S.,  etc.,  Association,  19  W. 

lied  entirely  upon  the  fact  of  his  not  Va.  744. 
having  signed  the  by-laws,  and  pro- 
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In  point  of  fact,  he  had  never  applied  for  any  shares,  never 
held  any,  never  been  treated  by  the  society  as  a  share- 
holder. He  did  not  read  over  the  mortgage,  nor  were  its 
contents  explained  to  him  prior  to  execution.^  The  build- 
ing association  having  been  ordered  to  be  wound  up,  he 
was  placed  on  the  list  of  contributories.  But  it  was  held, 
that,  as  the  recital  was  incorrect,  and  as  he  was  ignorant  of 
its  existence  at  the  time  he  executed  the  mortgage,  he  was 
not  liable  as  a  contributory.^ 

Termination  of  Membership. 

§  61.  The  relation  of  membership  in  a  building  associa- 
tion, with  all  its  attendant  rights  and  liabilities,  is  ter- 
minated :  (i)  by  the  death  of  the  member ;  (2)  by  transfer 
of  the  shares  held  by  him  to  another  party  stepping  into 
his  shoes  ;  (3)  by  voluntary  withdrawal  in  accordance  with 
the  provisions  of  the  statute,  charter,  and  by-laws  govern- 
ing the  association,  or  in  pursuance  of  some  special  arrange- 
ment or  composition,  or  by  application  of  the  value  of  his 
shares  to  his  debt,  if  he  be  a  borrower  ;  (4)  by  forfeiture  of 
membership,  in  the  manner  and  for  the  causes  set  forth  in 
the  rules  of  the  society ;  (5)  by  the  dissolution,  or  what 
amounts  to  dissolution,  of  the  society,  and  by  the  expiration 
of  the  series  in  which  the  member's  stock  stood  ;  (6)  in  case 
the  member  has  become  a  borrower,  by  the  terms  of  his 
contract  with  the  association,  if  they  warrant  and  contem- 
plate such  a  conclusion. 

All  these  points,  so  far  as  they  require  elucidation,  will 
receive  it  under  the  proper  heads.  ' 

'  One  who  can,  but  does  not,  read  equity  :    Building    Association    v. 

an  instrument  put  before  him  for  Lyons,  2  Kulp  (Pa.)  409. 

execution,  or  one  who  cannot  read,  2  victoria      Permanent      Benefit 

but  does  not  ask  to  have  it  read  to  Building  Investment  and  Freehold 

him  and    explained,   is  guilty    of  Land  Society  of  Birmingham  and 

supine     negligence,   which  is  not  the    Midlg,nd     Counties,    Epsom's 

the  subject  of  protection  at  law  or  Case,  22  L.  T.,  N.  S.  855  ;  18  W.  R. 

56s  ;  L.  R.  9  Eq.  597- 
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Obedience  to  Rules  and  Assent  to  Lawful  Corporate  Acts. 

§  62.  The  relation  of  membership  in  a  building  associa- 
tion involves  certain  reciprocal  rights  and  obligations,  as 
between  the  individual  and  the  society.  The  person  enter- 
ing its  circle  is,  in  many  cases,  required  to  subscribe  to  the 
constitution  and  by-laws,  in  token  of  his  submission  to  their 
requirements.  But,  independently  of  such  formality,  the 
law  imposes  upon  him,  as  a  duty  springing  from  an  implied 
but  binding  contract,  obedience  to  the  rules  of  the  asso- 
ciation ;  not  only  to  such  as  exist  at  the  time  of  his  recep- 
tion into  it,  but  also  to  all  such  other  rules,  by-laws,  and 
orders  as  may,  at  any  future  time,  be  lawfully  established. 
As  to  such  regulations,  as  well  as  all  lawful  acts  of  the 
society,  the  law  presumes  the  assent  of  every  individual 
member.'  Every  member  also  owes  the  society  his  per- 
sonal services. 

Duty  of  Members  as  to  Stock- Payments. 

§  63.  The  whole  prosperity  of  the  enterprise  involved 
in  the   building  association   scheme,    depends   upon  the 
'  Angell  and  Ames,  Corp.,  I  499  ;  Field,  Corp.,  I  226. 
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prompt  fulfillment  of  the  members'  undertakings  with  re- 
gard to  stock-payments.  This  undertaking  is  absolute  in 
its  obligation  upon  the  member,  aud  ceases  only  with  his 
cessation  from  membership,  or  the  determination  of  the 
society.  Nothing  short  of  fraud  or  misrepresentation,  on 
the  part  of  the  association,  can  relieve  him  of  the  binding 
fotce  of  his  undertaking.'  The  misbehavior  of  other  mem- 
bers, their  refusal  to  live  up  to  their  engagements,  their 
persistent  and  deliberate  default  in  the  payment  of  dues, 
will  not  justify  similar  action  on  the  part  of  any  particular 
one,  nor  relieve  him  of  his  liability  to  the  association  for 
his  stipulated  stock-payments.^  Nor  will  the  failure  of  the 
proper  officer  of  the  society  to  apply  to  him  for  his  dues  in 
accordance  with  the  rules  excuse  default  in  their  payment.' 
Moreover,  the  duty  to  make  stock-payments  involves  the 
duty  to  make  them  in  the  manner,  to  the  person  and  at  the 
time  and  place  pointed  out  by  the  constitution  or  by-laws. 
They  must,  therefore,  be  made  in  cash  ;  ^  and,  if  required 
by  the  constitution  to  be  made  at  regular  stated  ineetings, 
they  will  not  be  valid  or  binding  upon  the  association  if 
made  at  another  time  lOr  place  and  embezzled  by  the  person 
to    whom    made,' — unless  a  contrary  practice   has    been 

'  Representations  by  ofBcerspf  the  '  Thompson,  B.  A. ,  63,  cit.  Taylor 

association  as  to  the  time    when  z*.- Collins,  46  L.  T.  Rep.,  N.  S.,  168. 

shares  would  mature,  are  mere  mat-  ■*  People's  B.  and  L.  Association 

ters  of  opinion   and  do  not  con-  v.  Wroth,  43  N.  J.  L.  70  ;  Mutual 

stitute  such  fraud  or  misrepresen-  B.  and  L.  Ass'n  j'.  Hammel,  id.  71; 

tation  as  will  vitiate  the  contract  of  Mueller  v.  Cohen,  (Cin.  Super.  Ct. ) 

membership  induced  by  them:  See  27  Ohio  L.  J.  353. 

Hammerslough  v.  Kansas  City  B. ,  '  Morrow  v.    James,   4  Mackey, 

I/.,   etc.,   A.ssociation,  79  Mo.   80;  •  (D.  C.)  59,  and  see  Schutte  z'.  Cali- 

Lake  V.  Security,  etc. ,  Association,  fornia   B.    and   I/.  Association,  146 

72  Ala.  207  ;  Johnston  v.  Elizabeth  Pa.  324,  where,  in  a  suit  by  a  with- 

B.  and  L:  Association,  104  Pa.  394,  drawing  member    against  the  so- 

— whether    those     representations  ciety,  the  latter's  defence  that  the 

were  made  orally  or  by  way    of  plaintiff 's  stock -payments,  not  hav- 

circular  :     Quincy  B.  and  L.  Asso-  ing  been  made  at  regular  meetings 

ciation  v.  Winget,  29  111.  App.  173,  and  subsequently  embezzled  by  the 

affirmed  in  Winget  v.  Quincy  B.  secretary,   where  mispayments  -vfas 

and  L.  Ass'n,   128  111.  67  ;  21  N.  E.  disallowed  on  the  ground  that  there 

Rep.  12.                                     ,  was  nothing  in  the  constitution  or 

^  See  Hoboken  Building  Associa-  by-laws  to  limit  the  payments  to  the 

tion  V.  Martin,  13  N.  J.  Eq.  428.  See,  time  of  the  meetings, 
however,  post,  S§  522-534' 
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established  in  the  association/  So,  too,  payments  to  the 
secretary,  instead  of  to  the  treasurer,  as  required  by  the  by- 
laws, will  not  bind  the  society, — though  a  director  who  has 
concurred  in  treating  them  as  lawful  payments  and  their 
embezzlement  as  the  loss  of  the  association  rather  than  of 
the  individuals  who  made  the  payments  will  be  estopped 
from  disputing  his  liability  to  contribute  to,  or  bear  his 
share  of,  the  common  losses  in  part  so  made  up.^ 

No  Absolute  Liability  for  Stock-Payments  until  the  Whole 
Capital  Subscribed.    Exception. 

§  64.  The  .absolute  liability  to  make  stock-payments, 
however,  does  not  arise  until,  where  the  amount  of  the 
capital  stock  is  fixed  and  the  number  of  shares  ascertained 
by  the  charter,  the  whole  capital  stock  has  been  taken.'  It 
is  to  be  presumed  that  the  entire  amount  fixed  is  necessary 
for  the  successful  prosecution  of  the  business  for  which  the 
association  is  incorporated,  and  the  subscriptions  are  made 
upon  this  implied  understanding,  being  considered,  t  o  that ' 
extent,  as  conditional.  Yet  it  is  a  condition  which  the 
subscribers  may  waive,  aqd,  with  their  consent,  the  company 
may  not  only  organize,  but  do  all  other  things  incident  to, 
and  necessary  for,  the  particular  business  for  which  it  was 
formed.  And  this  waiver  may  be  either  express,  or  im- 
plied from  the  acts  and  declarations  of  the  members.  If, 
knowing  the  whole  capital  stock  has  not  been  taken,  they 
attend  the  meetings  of  the  company,  co-operate  in  the  votes 
for  expenditure  of  money,  for  the  purchase  of  property,  for 
the  making  of  contracts,  and  other  acts  which  could  only 
properly  be  done  upon  the  assumption  that  the  subscribers 
intended  to  proceed  with  the  stock  taken  up,  they  will  be- 
come affected  with  all  the  liabilities  of  membership,  and 
estopped  from  setting  up  the  irregularity  as  against  their 
enforcement.^     This  rule  can  only  protect  and  relieve  from 

'  Haverson  v.  Cole,  6  W.  R.  17.  ■"  See  case  in  preceding  note,  and 

2  Browne  v.  Sanders,  20  D.  C.  455;  Hager  v.  Cleveland  and  Bassett,  36 

20  Wash.  Iv.  Rep.  277.  Md.  476  (491),  cit.  Cabot  and  West 

'Morrison,     et     al..     Receivers  Springfield  Bridge  Co.  z-.  Chapin et 

Chesapeake    Mutual     Land      and  al.,  6  Cush.  (Mass. )  50,  373  ;  Garrett 

Building  Association  v.  Dorsey,  48  v.  Dillsburg  and  Mechanicsburg  R. 

Md.  461.  R.    Co.,   78  Pa.   465.     The  recog- 


§  66.J  DUTIES   OF   MEMBERS.  55 

the  duty  of  payment  subscribers  who,  in  good  faith,  ob- 
jected to  the  organization  of  the  company,  when  all  its 
capital  stock,  which  was  necessary  to  the  enterprise,  had 
not,  in  fact,  been  taken ;  but  it  was  never  intended,  and 
courts  will  not  permit  it,  to  be  used  as  an  instrument  of 
fraud,  but  will  enforce  upon  such  members,  as  consented  to 
going  on  with  the  incomplete  subscriptions,  all  the  duties 
and  liabilities  of  membership  in  a  properly  organized  asso- 
ciation. 

Society  may  Maintain  Assumpsit  for  Dues,  Without  Notice. 

§  65.  The  association  may  maintain  an  action  of  as- 
sumpsit against  a  member  for  his  dues.^  Nor  is  it  necessary, 
in  order  to  perfect  this  right,  that  the  society  give  notice 
to  the  delinquent  member  of  the  fact  that  his  payment  is 
due,  unless  such  notice  be  required  by  the  rules.^  A 
statutory  direction  to  corporations  generally,  to  give  notice 
to  members  of  calls  upon  subscriptions,  does  not  apply  to  a 
corporation,  under  the  by-laws  of  which  the  subscribers  to 
its  stock  are  under  a  continuing  requirement  to  pay  a 
periodical  instalment  of  a  fixed  amount  on  each  share. 
Hence  it  has  no  application  to  a  building  association.' 

Lieu  on  Stocli  for  Arrears,  etc. 

§  66.  Thestatutesof  the  various  States  regulating  build- 
ing associations,  generally  give  them  a  lien  upon  the  de- 
faulting member's  shares  for  the  amount  of  the  unpaid  in- 
stalments and  other  charges  and  liabilities  of  membership, 
or  else  such  lien  is  reserved  to  the  association  by  its  consti- 
tution or  by-laws.  Under  such  provisions,  a  member  who 
is  in  arrears,  has  no  right  to  withdraw  *  from  the  society, 

njtion  of  the  society's  proper  exist-  peake  Mutual  I,and  and  Building 

ence  by  a  person,  giving  it  his  note,  Association  v.  Dorsey,  48  Md.  461. 

etc.,  in  its  corporate  name,  is  also  a  ^  lb.,  holding  the  Act  of  i858,  Ch. 

waiver  of  the  above  defect.    Massey  471,  §  65,  inapplicable  to  building 

V.  The  Citizens'  Building  and  Sav-  associations. 

ings  Association  of  Paola,  22  Kas._  ■■  McGrath  v.   Hamilton  Savings 

624.  and  L(Oan  Association,  44  Pa.  383  ; 

'  Building  Association   v.    Kribs,  Watkins  v.  Workingmen's  Build- 

7  Leg.  and  Ins.  Rep.  (Pa.)  21  ;  and  ing  and  L,oan  Association,  97  Pa. 

see  case  in  following  note.  514  ;  Anderson  B.  etc..  Association 

"Morrison,  et  al.,  Rec'rs  Chesa-  v.  Thompson,  88  Ind.  405;  Hawk- 
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or  to  reduce  his  stock  and  demand  a  new  certificate  for  a 
less  number  of  shares/  nor  can  he  properly  and  freely 
transfer  his  shares  until  he  has  become  "clear  of  the 
books  ;  "  ^  and  if  he  pledges  to  another  shares  upon  which 
the  association  has  a  lien,  the  latter  will  have  priority  to 
the  rights  of  the  pledges.^  The  right  of  lien,  however, 
rests  upon  statute,  or  upon  agreement,  and  not  upon  com- 
mon law.* 

Borrowei''s  Liability  upon  His  Obligatiou,  after  Repay- 
ment of  Loan. 

§  67.  If  the  member  be  at  the  same  time  a  borrower, 
his  bond  or  mortgage,  even  after  satisfaction  or  payment  of 
the  amount  loaned,  or  stipulated  to  be  repaid,  and  interest, 
remains  as  a  security  for  the  faithful  performance  of  his 
duties  as  a  member,  such  being  part  of  the  condition  of  the 
obligation,  and  may  be  Used  to  enforce  the  further  pay- 
ment of  his  monthly  dues  and  other  charges.'  Any  previ- 
ous liability,  due  or  to  become  due,  may  be  included  in  a 
mortgage  given  for  a  present  advance,  and  as  one  of  the 
terms  on  which  the  advance  is  made.  The  agreement, 
then,  by  the  borrower,  to  pay  monthly  dues,  embraces  a 
previously  existing,  lawful  debt,  and  may,  as  well  at  law  as 
in  equity,  be  secured  by  a  mortgage  given  for  a  present  ad- 
eye  Benefit  and  Loan  Association  2  Cow.  (N.  Y.)  770;  Steamship 
V.  Blackburn,  48  Iowa,  385,  and  see  Dock  Co.  v.  Heron,  52  Pa.  St.  280. 
post,  §  475.  In    Thirty-first    Street  B.   and  L. 

'  Fulton  V.  American  B.  and  L  Association  v.  Wetherell,  43  111. 
Association,  (Minn.)  48  N.  W.  App.  509,  it  was  held  that  a  by- 
Rep.  781;  Eaton  V.  American  B.  law  providing .  that  no  share  shall 
and  L  Association,  47  Minn.  236,  be  transferred  while  any  debt,  pen- 
49  N.  W.  Rep.  865.  alty  or  due  of  any  kind  against  the 

^  See  post,  §475.  owner    thereof    remains    unpaid, 

'  Society  Canadienne-Fransaise  creates  a  lien  in  favor  of  the  asso- 
de  Construction  t.  Daveluy,  20  elation  as  against  the  shareholder, 
Can.  S.  C.  449.  and  that  the  latter's  assignee  in  in- 

«  I  Morawetz,  P.  C,  §  201  ;  Bank  solvency  takes  the  shares  subject 
V.   Shouse,   102  Pa.  488,  492;  Field      to  such  lien. 

Corp.,  ?  310,    cit.   Union  Bank  v.  '  Everham    v.     Oriental  Saving 

Laird,   2   Wheat.     390;  Roger^   v.       and  Loan  Association,  47  Pa  352. 
Huntington  Bank,  13  S  &R.  (Pa.)       This  case  arose  prior  to  1859,  and 
77;  Grant  v.   Mechanics'  Bank,  15      its  policy  expands  with  the  act  of 
Id.  140;  Sewall  v.  Lancaster  Bank,       that  year. 
17  Id.  285;  Utica  Bank  v.  Smalley, 
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vance.^  The  repayment  of  the  sum  borrowed,  therefore,  or, 
to  use  a  phrase  more  universally  applicable  to  all  kinds  of 
schemes  by  which  the  loan  of  money  in  building  associa- 
tions is  disguised — the  indemnification  of  the  society  for 
the  use  of  the  money,  according  to  the  undertaking  of  the 
mortgage,  does  not  entirely  satisfy  all  its  conditions.  It 
remains  a  subsisting  security  in  the  hands  of  the  -associa- 
tion, and  may  be  sued  upon  to  enforce  the  remaining  stipu- 
lations relating  to  stock-payments,  etc. 

§  68.  In  like  manner,  where  the  amount  due  upon  a 
mortgage  has  been  fixed,  by  a  decree  of  Court,  in  a  suit  to 
foreclose,  upon  default  in  the  payment  of  instalments,  etc., 
and  an  order  of  sale  has,  passed,  whilst  the  mortgagor,  as- 
serting his  right  to  redeem  before  actual  sale,  by  paying 
the  amount  judicially  ascertained,  may  stop  the  sale  of  the 
property,  the  decree  will  stand  as  a  security  for  future  in- 
stalments and  liabilities.^ 

§  69.  In  England,  the  same  principle  is  enforced  and 
strikingly  illustrated.  The  estimated  probable  duration  of 
a  building  association  was  thirteen  years.  An  advanced 
member  was  held  entitled  to  redeem  on  payment  of  his 
subscriptions  (the  mortgage  being  given  to  secure  such) 
to  the  end  of  the  thirteen  years,  although  he  was  still 
liable  to  pay  subscriptions  until  the  fixed  value  of  each 
share  was  realized  for  every  member.^  And,  in  a  similar 
case,  the  same  principle  was  re-asserted,  with  this  peculiar 
feature,  that  the  borrower,  who  was  allowed  to  redeem, 
was,  notwithstanding  the  redemption,'  held  liable  to  con- 
tinue his  subscriptions  beyond  the  thirteen  years,  which 
period  proved  insufficient  to  bring  the  shares  up  to  the 
fixed  value,  upon  reaching  which  the  society  was- to  ter- 
minate.''    The  securities  in  these  cases  were  vacated,  under 

■  lb.  '  Sparrow  v.    Farmer,    26  Beav. 

^Robertson     v.    The    American  511;  5  Jur.,  N.  S.  530;  28  L.  J.,  Ch. 

Homestead   Association,    10    Md.  537;  33  ly.  T.  216;  S.  P.,  Handley  v. 

397;  Hagerman  v .  The  Ohio  Build-  Farmer,  29  Beav.  362. 

ing    and  Savings  Association,    25  ■"  Farmer  v.   Smith,  4  H.  and  N. 

Ohio  St.  186;  Risk  v.  The  Delphos  196;.  5  Jur.,  N.  S.  533,  n.;  28  h.  J. 

Building  and  Savings  Association,  Exch.  226. 
31  Ohio  St.  517. 
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the  system  in  practice  in  England  ;  but  the  covenants  in 
the  mortgage  deeds  were  held  to  extend  to  payments  as 
just  indicated,  and  might  be  sued  upon.^ 

Liability  for  Dues,  etc.,  not  Suspended  by  Entry  of  Suit. 

§  70.  The  bringing  of  suit  by  the  building  association 
against  a  member  does  not  relieve  the  latter  from  cohtinu- 
ing  his  payments,  or,  upon  neglect  to  do  so,  from  exposing 
himself  to  the  penalties  resulting  therefrom  under  the  rules 
of  the  society.^    ^ 

Liability  to  Fines  Imposed  on  Default. 

§  71.  The  most  usual  and  effective  method,  however, 
of  securing  punctuality  on  the  part  of  the  members  in  the 
discharge  of  their,  for  the  purposes  of  the  association,  most 
important  duty,  the  regular  payment  of  their  subscriptions, 
is  the  system  of  fines. and  forfeitures  which  these  societies 
have  adopted.  The  authority  given  thenl  to  impose  these 
penalties,  carries  ■  with  it  a  corresponding  liability,  on  the 
part  of  the  members,  to  submit  to  their  imposition,  from 
which  they  cannot  escape.  The  subject  of  fines  in  build- 
ing associations  is  one  of  such  importance,  and  has  given 
rise  to  so  much  litigation,  that  it  will  be  considered  at 
length  in  a  subsequent  chapter.^ 

Forfeitures  of  Stock  and  Membership. 

§  72;  Where  the  imposition  offines,  for  default  in  pay- 
ments, proves  unavailing  to  secure  a  member's  faithful  ob- 
servance of  his  duties,  he  may  become  liable  to  forfeiture 
of  his  membership  in  the  society.  The  continued  and  re- 
peated neglect  of  subscribers  to  live  up  to  their  under- 
takings, will  it  may  readily  be  understood,  have  the  ten- 

'  Similarly,  it  was  held  in  Ever-  of  his  mortgage,  while  the  personal 
man  v.  Schmidt,  24  Bull.  56,  cited  liability  to  share  in  the  losses  con- 
in  Thompson,  B.  A.,  p,   89,  that,  tinued. 

where  the  conditions  of  a  borrow-  2  ggg  German  Fair  Hill  Building 

er's    mortgage  had  been    wholly  Association  v.    Metzger,  3   W.    N. 

fulfilled  while  the  association  was  ( Pa  )    204:.  Union  Building  I,oan^ 

in  actual  operation  as  a  going  con-  Association  v.  Masonic  Hall  Asso-' 

cern  and  before  being    placed  in  ciation,  29  N.  J.  Eq.  389. 

the  hands  of  a  receiver,   the  bor-  3  See  po^t,  ch.  xv. 
rower  was  entitled  to  cancellation 
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dency  to '  frustrate,  to  a  large  extent,  the  design  of  the  or- 
ganization, which,  though  it  may  be,  in  a  measure,  made 
whole  by  the  ultimate  payment  of  what  the  member  owes, 
together  with  the  fines  accruing  against  him,  will  be  sub- 
ject to  a  variety  of  embarrassments,  arising  from  the  irregu- 
larity of  its  revenues,  and  the  complicated  and  long-winded 
accounts,  the  keeping  of  which  will  become  necessary  by 
reason  of  such  irregularities,  and  which,  the  society  being 
for  the  most  part  composed  of  men  who  have  all  to  do  they 
can  do  to  follow,  with  success,  their'  daily  avocations,  will 
make  intolerable  calls  upon  their  time  and  inexperience, 
for  the  purpose  of  avoiding  disastrous  confusion.  Besides 
this,  the  societies  are  generally  required  to  make  to  the 
State  an  annual  statement  of  their  assets  and  the  value  of 
their  shares,  for  the  purpose  of  taxation  or  for  other  purposes. 
The  diificulties  in  the  way  of  this  are  almost  insuperable, 
when  frequent  and  long-continued  defaults  are  allowed. 
The  rules  of  every  society,  therefore,  establish  a  limit,  be- 
yond which  indulgence  cannot  be  claimed  by  derelict 
members,  by  providing  for  the  forfeiture  of  their  shares, 
when  that  limit  is  exceeded,  and  such  rules,  not  imposing 
too  short  a  period  of  grace,  have  expressly,  upon  general 
principles  of  law,  been  held  reasonable  and  within  the  legal 
power  of  building  associations.' 

§  73.  Gross  impropriety  of  conduct,  on  the  part  of  a 
member,  may  also  become  the  ground  of  forfeiture,  when  it 
is  specifically  and  distinctly  set  forth  as  such  in  the  charter 
or  by-laws,  or  for  which  he  is  indictable  by  the  laws  of  the 
land.^ 

§  74.  It  is  necessary  that  the  causes  of  forfeiture  should 
be  distinctly  defined  by  by-law.^  Forfeitures  are  not 
favored,  and  must  be  created  by  unambiguous  language. 

1  Card  V.  Carr,  i  C.  B.,  N.  S.  (87  "ciation  of  Brotherly  Unity,  lb. ,299; 
Engl.  C.  L.  R. )  197;  26  L.  J.,  C.  P.  Germantown  P.  Ry  Co.  v.  Fitler, 
113.  60  Pa.  124. 

2  See  Angell  and  Ames,  Corp. ,  ??  "'Occidental  B.  and  L.  Associa- 
412-417,  and  opinion  of  Tilghman,  tion  v.  Sullivan,  62  Cal.  394. 
C.  J.,  in  Commonwealth  v.  St.  Pat-  Under  a,  rule  creating  a  liability  to 
rick  Society,  2  Binn.  (Pa.)  441.  forfeiture  upon  six  months'  arrear- 

'  Butchers'  Beneficial  Associa-  age,  a  member  who  falls  in  arrears 
tion,  38  Pa.   298;  Beneficial  Asso-      five  months  and  then  pays  up  for 
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In  enforcing  them,  the  method  prescribed  must  be  followed 
exactly.'  And  so  must  all  the  requirements  as  to  the  sub- 
sequent disposition  of  the  stock  forfeited.  If,  for  instance, 
the  power  to  sell  it  in  order  to  reimburse  the  association 
be  improperly  and  defectively  exercised  by  it,  the  member 
will  have  an  action  against  the  same  for  conversion  of  his 
stock,  or  in  the  nature  of  an  action  upon  the  case.^  A  for- 
feiture duly  authorized  and  enforced,  will  not  be  relieved 
against  by  the  courts,  when  brought  about  by  the  mem- 
ber's willful  neglect  of  his  duties.'  Unless  required  by 
statute,  charter  or  by-law,  no  notice  to  the  delinquent  is 
necessary  before  declaring  it.''  But  forfeiture  never  takes 
place,  until  declared  against  a  member  by  the  society  or 
its  competent  officers.'  Hence  its  enforcement  is,  at  all 
times,  at  the  option  of  its  directors,"  and  may  be  waived,  by 
implication,  by  the  society  or  its  officers,^  and  is  to  be  re- 
garded as  so  waived  by  a  continued  acceptance  of  dues, 
after  the  cause  of  forfeiture  has  accrued,  without  any  vote 
on  the  part  of  the  board  of  directors  declaring  either  the 
forfeiture  or  its  waiver.* 

§  75.  Forfeiture  of  stock  is  necessarily  forfeiture  of 
membership,  and  vice' versa ;  and  when  it  takes  place,  the 
obligation  to  continue  the  payment  of  dues,  the  consequence 
and  necessary  incident  of  membership,  is  at  an  end.'  And 
so,  of  course,  is  the  interest  of  the  former  member  in  the 

every  succeeding  month  is  not  ^  Freeman  v.  Ottawa,  etc. ,  Asso- 
liable  to  have  his  stock  forfeited;  ciation,  114  111.  182. 
because  the  dues  becoming  pay-  ^Ibid.:  "he  had  notice  by  the 
able  from  month  to  month  consti-  fact  of  his  default:  "p.  184. 
tute,  each,  a  separate  debt  to  the  ^Watkinsz'.Workingmen's  Build- 
society:  Building  Association  v.  ing  Association,  97  Pa.  514;  Reg.  v. 
Hopple,  12  W.  N.  (Pa.)  222.  D'Eyncourt,   116  Engl.  C.  L.  Rep. 

'  See  Wachtel  v.  The  Noah  Wid-  (4  Best  and  Smith)  820. 

ows'  and  Orphans'   Beneficial  So-  «  Moore  v.  Rawlins,  6  C.  B.,  N. 

ciety,   II   N.   Y.   Weekly  Dig.  457;  S.  289. 

Commonwealth     v.     Pennsylvania  'North    America    Building  As- 
Beneficial  Institution,  2  S.  and  R.  sociation  v.  Sutton,  35  Pa.  463. 
141;  Commonwealth  v.  German  So-  s  i^img  city  B.,  L.   and  S.  Asso- 
ciety,  15  Pa.  251;  Diligent  Fire  Co.  ciation   v.    Black,   (Ind.)35N.  E. 
V.  Commonwealth,  75  Id.  291.  Rep.  829;  North  America  B.  A.  v.- 

■'  Allen   V.    American   B.   and  L.  Sutton,  supra.     See  supra,  \  58. 

Association,  (Minn.)  52 N.W.  Rep.  »  McCahan  z/.  Columbian  Build- 

144.  ing  Association,  40  Md.  226. 
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assets  of  the  association.'  Consequently  it  has  been  held, 
that,  where  a  member  had  borrowed  money  from  the  asso- 
ciation, giving  it  his  notes  for  repayment,  and  subsequently 
defaulted  upon  his  dues,  by  reason  of  which  default  his 
stock  was  forfeited,  he  could  not  defend  a  suit  upon  his 
notes  on  the  ground  that  the  association  had  retired  the  out- 
standing valid  stock.^  "  If  his  stock,"  says  the  court,  "  has 
been  forfeited  for  nonpayment  of  dues,  he  no  longer  has 
any  interest  in  the  assets  of  the  association.  Such  assets 
belong  to  those  who  kept  their  stock  alive  by  the  payment 
of  their  'dues,  and  for  the  purpose  of  distributing  such 
assets  the  appellee  has  the  right  to  collect  and  convert 
them  into  cash.  If  sufScient  funds  have  been  paid  to  retire 
the  unforfeited  stock,  while  the  appellant  has  failed  and 
neglected  to  pay  the  assessment  due  from  him,  those  who 
paid  contributed  more  than  their  just  proportion,  and  they 
are  entitled  to  be  reimbursed.  If  the  stock  held  by  the 
appellant  has  been  forfeited  as  alleged,  he  has  none  to  offer 
as  a  set-off  against  the  notes  in  suit.  It  would  be  inequit- 
able to  permit  the  appellant  to  withhold  the  money  which 
his  answers  admit  to  be  due  the  appellee  for  the  sole  reason 
that  the  stock  has  been  retired  while  there  are  members  of 
the  corporation  entitled  to  share  in  its  distribution."  ' 

Duty  of  Members  to  Render  Persoual  Services. 

§  76.  It  is  a  general  doctrine  that  "  a  corporation  has  a 
right  to  the  service  of  all  its  members,  and  may  make  by- 
laws to  enforce  it."  *  Conversely,  the  individual  members 
owe  to  the  association  such  services  as  it  is  reasonably 
within  their  power  to  contribute,  and  this  duty  may  be  en- 
forced, by  fines  provided  by  charter  or  by-laws,  against  such 
members  as  refuse,  without  reason,  to  attend  the  corporate 
meetings,*  or  to  assume  the  functions  of  offices,  to  which 

'  Hatfield  v.  Huirtington  City  B.  him  credit  on  his  debt  for  the  value 

and  L.  Association,  (Ind. )  31  N.  E.  of  the  stock,  post,  §  149. 

Rep.  532.  *  Angell  and  Ames,  Corp.,  §  352. 

2  Ibid.  '  Tobacco  Pipe  Makers  v.  Wood- 

'  Ibid.,  per  CoflFey,  J.     Compare,  roffe,  7  B.  &  C.  838;  5  D.  &  R.  530; 

however,  as  to  the  right  to  forfeit  a  14  Engl.  C.  L.  Rep.  129. 

borrower's  .stock    without    giving 
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they  may  have  been  duly  and  properly  elected/  or  to  giye 
their  proper  attention  to  them  when  assumed.^ 

Duty  of  Members  to  Contribute,  Pro  Rata,  to  Losses  and 
Expenses  of  Society. 

§  77.  As  members  of  the  corporation,  all  shareholders 
are,  as  to  one  another,  liable  to  bear  their  respective  propor- 
tion of  the  expenses  of  the  concern.  Being  equally  entit- 
led, with  all  the  others,  in  the  direct  ratio  of  his  interest 
in  the  society,  to  share  in  the  common  gains  of  the  enter- 
prise, every  member  is  liable  to  contribute,  in  the  same 
proportion  in  which  he  expects  to  profit,  to  the  losses  and 
expenses  incident  to  its  management.^  This  liability  is 
confined,  as  in  other  corporations,  to  the  extent  of  the 
member's  stockinterest,  i.  e.,  the  par  value  of  the  stock 
standing  in  his  name,  together  with  the  unpaid  subscrip- 
tions thereon.*  But,  as  far  as  it  extends,  he  cannot  evade 
such  liability  by  a  transfer  of  his  stock,  without  the  con- 
•  sent  of  the  corporation.' 

Members  Cannot   Withdraw  to  Evade  Liability  to  Con- 
tribute. 

§  78.  Nor  can  he  be  allowed  to  withdraw  from  the 
association  for  the  purpose  of  escaping  his  proportion  of 
the  common  burden.'  Even  when  the  statute  gives  mem- 
bers the  right  to  withdraw,  with  certain  privileges,  upon 
certain  'notice  given,  this  right  is  subject  to  modification, 
so  as  to  prevent  any  member  from  taking  advantage  of  his 
fellows.  In  a  case  in  Pennsylvania,  arising  at  the  suit  of 
a  member  against  the  association,  which  had  failed  to  make 
the  payment  demanded  by  him  upon  statutory  notice  of 
withdrawal,    the   association,    in  its  afiidavit  of  defence, 

•  See  Angell  and  Ames,  Corp.,  I  tion,  supra;  Friel  v.  Association,  i 

352.  Leg.  Rec.  Rep:  (Pa.)     217.  It  has, 

^  See  post,  I  206.  however,  been  said  in  England  that 

3  McGrath  z/.  Hamilton  Building  a  building  society  may  be  formed 

Association,  44  Pa,.  383.  on    terms   allowing   members    to 

•■  State  Sav.  Association  v.  Kel-  withdraw  in  a  specified  manner  so 

logg,  63  Mo.  540.  as  to  be  free  from  all  liability  in 

s  Everhart  v.  West  Chester  and  the    event    of  winding   up :     Re 

Philadelphia  R.  R.  Co.,  28  Pa.  339.  Borough   Commerce  and  Building 

8  McGrath   v.   Building  Associa-  Soc,  [1893]  2  Ch.  242. 
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averred,  besides  the  fact  that  the  reserve  provided  for  by 
statute  to  accommoda:te  withdrawing  members  was  1  ex- 
hausted, that  the  association  had,  owing  to  the  depreciation 
of  real  estate,  sustained  heavy  losses,  ^nd  incurred  liabili- 
ties which  should  be  paid  before  stockholders  were  permit- 
ted to  withdraw.  Upon  this  affidavit  being  held  insuffi- 
cient, judgment  was  given  against  the  association  ;  but  it 
was  intimated  by  the  court,  that,  had  the  affidavit  set  forth 
losses  incurred  before  the  plaintifE's  withdrawal,  a  set-off 
would  have  been  exhibited,  and  the  decision'would  have 
been  different.'  Such  an  allegation,  in  a  later  case,  was 
held'  sufficient  to  prevent  judgment.^  It  amounts  to  a  de- 
fense to  the  extent  of  the  withdrawing  member's  propor- 
tionate share  in  the  association's  liabilities  ;  in  other  words, 
a  member  cannot,  by  withdrawing,  evade  his  proportionate 
share  in  the  expenses,  losses,  and  debts  of  the  association. 
'  United  States  Building  and  Loan  serting  in  the  by-law,  at  the  com- 
mencement of  the  association's  ex- 
istence, a  stipulation  that  the  losses 
of  the  concern  shall  be  equally 
borne  by  all  the  members  in  pro- 
portion to  the  number  of  shares 
owned  by  them,  and  that  the  with- 
drawal value  of  shares  shall  be  sub- 
ject to  a  corresponding  deduction, 
— and  to  deny  such  liability  where 
the  contract  of  membership  makes 
no  provision  for  it.  However  de- 
sirable the  former  precaution  may 
be,  it  will  appear  later  on  that  the 
principle  of  the  decision  referred 
to  is  indefensible  and  at  variance 
with  rules  sanctioned  alike  by  com- 
mon sense  and  high  judicial  au- 
thority. 

2  Wittman  v.  Building  Associa- 
tion, 7  W.  N.  (Pa.)  80,  Ivudlow,  P. 
J.  In  Cason  v.  Seldner,  77  Va. 
293,  it  was  held,  that,  where  a 
shareholder  was  illegally  released, 
as  by  receiving  an  amount  which 
should  have  been  subject  to  a  loss, 
his  liability  therefor  was  enforce- 
able in  a  proceeding  to  winc^  up, 
making  him  a  party. 


Association  v.  ^Iverman,  85  Pa. 
394.  Compare,  however,  the  de- 
cisions in  McKenney  v.  Diamond 
State  Ivoan  Association,  (Del  )  18 
Atl.  Rep.  905,  and  Auld  v.  Glas- 
gow, etc.,  Building  Soc,  12  App. 
Cas.  197.  In  this  case,  the  rule  of 
the  society  was  that  unadvanced 
members  inight  withdraw  the  sum 
to  their  credit  in  the  society's 
books  upon  a  certain  notice.  There 
was  no  rule  as  to  the  manner  in 
which  losses  were  to  be  borne.  The 
Society's  property  depreciated  in 
value,  and  a  resolution  was  passed 
to  the  effect  that  a  proportion  be 
deducted  from  the  amounts  stand- 
ing to  the  credit  of  members  and 
placed  to  the  suspense  account.  It 
was  decided,  however,  that  a  mem- 
ber who  gave  notice  of  withdrawal 
after  the  adoption  of  this  resolution 
was  entitled  to  the  full  amount 
standing  to  his  credit, — Halsbury, 
Iv.  C,  saying,  "  A  bargain  is  a  bar- 
gain and  must  be  kept."  The 
effect  of  this  decision,  however, 
would  seem  to  be 'no  more  than  to 
emphasize  the  importance  of  in- 
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The  association  lias  the  right  to  deduct  it  from  the  amount 
otherwise  coming  to  him  upon  legal  notice  of  withdrawal. 
And  the  society  has  the  right  to  retain  from  withdrawing 
stockholders  their  proportion  of  probable  loss  sustained  by 
reason  of  the  purchase  of  real  estate  sold  on  its  mortgage, 
which  had  depreciated,  even  before  the  loss  has  been  finally 
determined  by  the  sale  of  the  real  estate,  where  it  is  evi- 
dent there  will  be  a  loss.  The  society  may  have  the  prop- 
erty appraised  by  a  committee,  and  fix  the  loss  and  assess 
the  same  on  each  share  of  stock  ^r£>  rata} 

Liiability  to  Contribute  not  Affected  by  Taking  Loan. 

§  79.  This  liability  is  not  in  any  way  affected  by  the 
fact  that  the  member  has  become  a  borrower,^  so  long  as, 
being  such,  he  still  continues  in  membership.  Of  course, 
where  the  rules  of  the  association  require  an  apportionment 
of  the  amount  necessary  to  meet  expenditures  and  liabilities 
among  investing  and  borrowing  members,  such  provision 
constitutes  a  special  contract  between  them,  under  which 
advanced  or  borrowing  members  are  liable  to  contribute 
ratably  with  investing  members  in  sharing  all  losses  in- 
curred.^ But  even  apart  from  such  express  declaration  of 
liability  as  to  borrowers,  the  liability  to  contribute  to 
losses  imposed  upon  members  generally  must  necessarily 
extend  to  the  former.  While  a  member  is  merely  an  in- 
vesting member,  his  stock  is  chargeable  with,  and  he,  by 
virtue  of  his  ownership  of  that  stock,  is  liable  for,  a  pro- 
portionate share  of  the  expenses  of  the  enterprise.  It  cer- 
tainly cannot  be  that  the  fact  of  his  having  received  a  bene- 
fit from  the  society  should  operate  to  relieve  him  of  that 
obligation.  If,  in  obtaining  that  benefit,  he  relinquishes 
his  membership,  the  duty  to  contribute,  of  course,  falls 

'Knoblauch     v.     Robert    Blum  (u.  S.  C.   C,  N.   D.   111.)  61  Fed. 

Building  and  Loan  Association  No.  Rep.  446;  Callahan's  App.,  124  Pa. 

2,8  Pittsb.  Leg.  Jour,,   N.   S.  39;  138,  16  Atl.  Rep.' 638 

Pafiert  v.  Same,  lb.  40.  3  Re  West  Riding  of  Yorkshire 

2  Pattison  v.  The  Albany  Build-  Perm.    Ben.  Bldg   Soc,  43  Ch.  D. 

ing  and  Loan  Association,  6363.  407:  and  a  failure  of  the  directors 

373;  Seibel  v.  Victoria  Building  As-  to  make  such  apportionment  is  im- 

sociation,   43  Ohio  St.  371;  Towle  material;  it  will  be  made  by  the 

j>.   Apierican  B.,  L.  and  I.  Society.  court:  ibid. 
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with  it,  because  its  advantages  have  ceased.  But  if  he  re- 
tains his  standing  as  a  member,  he  retains  also  his  privi- 
leges and  burdens  as  such,  and  if,  by  his  subsequent  de- 
faults, he  forfeits  his  membership,  and  his  debt  becomes 
collectible  against  him,  his  mortgage  will  operate  (unless 
its  terms  preclude  it  from  so  doing)  as  a  security  for  his 
proportionate  share  of  the  losses  and  expenses  of  the  so- 
ciety. This  is  the  doctrine  distinctly  held  in  a  case  which 
arose  in  Pennsylvania.^  The  building  association  had 
been  incorporated  under  the  Act  of  1851,  under  which 
building  asspciations  were  allowed  to  recover  only  the 
amount  loaned  with  interest.  The  facts  of  the  case,  in- 
corporated in  a  case  stated,  were  these :  The  defendant 
was  the  owner  of  thirty-three  shares  of  stock  of  the  as- 
sociation, and,  in  the  months  of  February  and  March, 
1854,  borrowed  money  of  the  building  association,  at  32)^ 
and  32  J4^  per  cent,  premium,  giving  a  mortgage  for  the 
nominal  whole  amount.  Expenses  had  been  incurred  in 
the  business  and  management  of  the  association,  such  as 
room-rent,  account  books,  officers'  salaries,  etc.,  equal' to 
four  dollars  upon  each  share  of  the  stock.  By  the  annual 
reports  of  the  association,  the  profits  on  each  share  of 
stock,  above  legal  interest  on  the  amount  paid  in,  were 
more  than  sufficient  to  pay  all  expenses,  said  profits  being 
derived  from  premiums,  fines,  and  profits  on  re-loans,  none 
of  which  premiums  or  fines  were  paid  by  the  defendant, 
(as  they  could  not  lawfully  have  been  enforced  against 
him.)  The  reasoning  of  the  court  was  substantially  as  fol- 
lows :  As  a  mortgagor,  he  could  not  be  compelled  to  pay 
more  than  the  sum  actually  advanced,  with  legal  interest. 
Had  he  iremained  a  member,  he  could  have  claimed  a  share 
in  the  society's  profits.  He  would  then  have  received  a 
benefit  from  the.  payments  made  by  others.  Whatever  pay- 
ments he  had  made,  had  not  swelled  the  common  fund  ; 
-for  he  was  entitled  to  credit  for  them  by  way  of  set-oflf 
against  his  mortgage.  If,  then,  in  addition,  he  could  have 
balanced  the  liabilities  which  he,  as  a  member,  had  incur- 
red in  respect  of  the  common  expenses,  by  a  share,  equal 
'  McGrath  v.  Hamilton  Savings  and  Loan  Association,  44  Pa.  383. 
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to  those  liabilities,  of  the  common  profits,  he  would,  in  ef- 
fect, be  recovering  more  than  he  had  paid  in,  and  would 
be  throwing  upon  his  associates  the  whole  of  a  burden, 
which,  in  truth,  was  his  as  much  as  theirs.  To  this  was 
added  another  consideration.  Under  the  interpretation 
given  to  the  Act  of  1851,  in  Pennsylvania,  as  has  been 
said,  building  associations  could  recover  from  borrowers 
only  the  amount  actually  loaned,  with  legal  interest, 
Whatever  premiums,  etc.,  had  been  paid  by  the  borrower, 
he  must  be  allowed  credit  for  under  his  obligation,  and 
those  which  he  had  promised  to  pay  were  irrecoverable 
against  him.  This  was  the  right  of  every  borrower  in  the 
society,  and  it  must  hold  itself  in  readiness  to  answer  the 
same  call  from,  perhaps,  its  whole  membership.  Whence, 
then,  would  the  means  for  defraying  the  expenses  of  the 
enterprise  come?  The  doctrine  forced  itself  upon  the 
court,  that  the  building  association  must  have  the  right  to 
treat  the  payments  made  by  borrowing  members  and 
others,  whilst  their  membership  lasted,  as  contributions,  so 
far  as  they  were  needed,  to  defray  the  expenses  of  the  so- 
ciety and  mfike  good  its  losses.  A  deficit,  equal  to  their 
respective  shares  of  such  expenses  and  losses,  would  thus 
appear  upon  their  subscription  and  interest,  which  the 
building  association  might  recover  properly  upon  the 
mortgage  given  to  secure  the  debt. 

§  80.  This  reasoning  is  undoubtedly  good  upon  the  hy- 
pothesis underlying  it :  to  wit,,  the  right  of  the  borrower  to 
claim  credit  for  all  his  payments  and  agreed  premiums. 
But  this  hypothesis  has  no  relevancy  where  premiums, 
fines,  etc.,  are  legalized.^  All  that  the  borrower  can,  in 
such  case,  ordinarily  ask  credit  for,  is  what  he  has  actually 
paid  in  by  way  of  subscriptions  and  interest.^  The  build- 
ing association  may  enforce  the  premium,  and  recover  the 
fines  incurred.  And  yet  the  same  conclusion  which  was 
reached  in  the  above  case,  must  follow,  with  logical  neces- 

'  Mechanics'  Building  and  Loan      id.  497;  and  see  post,    ?§  478,  et 
Association  of  New  Brunswick  v.      ae.nn 

Conover  14  N.  J.  Eq.  219,  not  2  Watkins  z;.  Workingmen's  Build- 
reversed  in  this  particular  in   17      ing  and  Loan  Association,  97  Pa.  514. 

and  see  post,  §?  100-102. 
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sity,  upon  this  latter  basis  also.  Remembering  that  the 
borrower  is  a  member,  and  not  the  less  so  for  being  a  bor- 
rower ;  that,  consequently,  his  liability  for  his  share  of  the 
expenses  is  complete  during  the  continuance  of  his  mem- 
bership ; — it  is  clear,  that,  had  he  remained  a  member,  he 
might  eventually  have  set  off  a  portion  of  the  profit  accru- 
ing to  him  from  the  common  fund,  against  his  proportion 
of  the  common  expenses.  By  becoming  a  defaulter,  he 
simply  loses  that  right,  or  expectancy,'  and  gains  nothing 
in  the  way  of  shaking  off  responsibilities  already  incurred. 
Now,  his  mortgage,  if,  as  is  usual,  conditioned  for  the 
faithful  performance  of  his  membership  duties,  includes, 
beyond  question,  that  of  sharing  in  the  expenses  of  the 
society,  and  may  be  used  by  it  for  the  purpose  of  enforcing 
such,  contribution.^  If  however,  not  so  conditioned  in  ex- 
press terms,  its  use  for  that  purpose  would,  upon  prin- 
ciple seem  equally  justified,  where  the  mortgage  contract  is 
based  upon  and  refers  to  the  contract  of  membership. 
"  The  two  things  are  so  intertwined  that  you  cannot  sep- 
arate the  contract  of  membership  from  the  contract  of 
mortgage."  '  The  two,  therefore,  forming  in  truth  but  one 
contract,  its  effect  is,  of  course,  to  be  gathered  by  a  com- 
prehensive view  of  the  whole,^  and  if  the  contract  of 
membership,  imported  into  that  of  mortgage,  embraces  a 
liability  to  contribute  to  losses,  the  doctrine  that  the  con- 
tract of  mortgage  can  be  satisfied  without  cornpliance  with 
the  contract  of  membership,  in  so  far  as  the  latter  affects 
the  value  of  the  borrower's  stockinterest  as  an  off-set  to  his 
indebtedness,  seems  to  be  reduced  to  an  absurdity. 

'  Watkinsf.  Workingmen's  Build-  ■"  See  Fulton  v.  American  B.  and 

ing  and  Loan  Association,  supra,  L.   Association,   (Minn.)  48  N.  W. 

and  see  post,  J  149.  Rep.  781,  782,  per  Mitchell,  J. 

'  This  is  in  every  sense  analogous,  ^  gge,  however,  the  decisions  in 

and  stands  upon  the  same  ground  Brownlie  v.    Russell,  8  App.   Cas. 

of  right,  as  the  propositions  already  235,  and  Tosh  v.  North.  Brit  ,  etc  , 

laid  down  with  reference  to  the  en-  Soc. ,  il  id.   489,   which  proceeded 

forcement   of  subscriptions   upon  upon  the  precise  terms  of  the  ob- 

mortgages,  the  principle  debt  se-  ligations  there  in  question  and  the 

cured    by    which    has  been    dis-  peculiar  provisions  of  the  corporate 

charged.    See  ante,  ?J  67-70.  rules, — The  principle  that  fines  are 

3  Bradbury  v.  Wild.  [1893]  i  Ch.  not  collectible  under  a  mortgage 

377>  390,  per  Fry.  h.  J.  unless  made  so  in  terms  by  it,  (see 
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Termination  of  Liability  to  Contribute. 

§  8i.  The  liability  to  contribute  to  expenses  ceases  with 
the  cessation  of  membership,  bona  fide,  and  with  the  con- 
sent of  the  association.  If,  upon  becoming  a  borrower,  the 
member  relinquish  his  membership  ;  ^  or  if,  being  an  in- 
vestor merely,  he  avail  himself  of  a  provision  in  the  rules 
or  by-laws  of  the  association,  or  of  the  statute  supreme  over 
it,  to  withdraw  himself  from  it,^  he  cannot  subsequently  be 
made  liable  for  its  debts  and  losses,  and  called  upon  by  the 
society  to  contribute  towards  their  payment.^ 

§  82.  The  same  result  (at  least,  as  between  the  building 
association  and  the  member)  follows  when  the  latter,  under 
a  resolution  of  the  society  permitting  borrowers  to  with- 
draw on  the  payment  of  a  stipulated  amount,  the  stock  to 
be  then  "  withdrawn  and  cancelled,"  withdrew,  and  paid 
off  his  loans,  whereupon  his  stock  was  marked,  on  the 
books,  as  "  cancelled  and  withdrawn."  It  was  held,  in  such 
a  case,  that  the  building  association,  becoming  embarrassed 
by  liabilities,  could  not  afterwards  recover  for  dues  which 
would  have  subsequently  accrued  on  said  stock.  The 
relative  position  of  the  parties  was  that  of  debtor  and 
creditor  ;  and  after  an  acceptance  of  the  terms  of  the  reso- 
lution, and  payment  by  the  debtor  of  the  sum  found 
thereby  to  be  due,  the  new  contract  became  executed,  and 
a  case  of  accord  and  satisfaction  was  made  out.^  The  fact 
that  the  sum  so  fixed  for  the  payment  in  full  was  sub- 
sequently found  insufficient  to  meet  the  exigencies  of  the 
society,  will  not  avail  to  impose  any  further  liability  upon, 
or  give  the  building  association  any  further  claim  against. 


post,     §    415)    does    not    militate  'Such  a  person  is  described  as 

against  the  doctrine  of  the  text.  one  whose  only  relation,  thereafter, 

They  are  personal  charges  and  do  to  the  association,  is  that  of  debtor, 

not  go  to  diminish  the  value  of  the  Bowker  v.  Mill  River  Loan  Fund 

stockinterest  capable  of  reducing  Association,  7  Allen  (Mass.),  100. 

the  borrower's  debt.    They  do  not,  =  As  to  the  effect  of  withdrawal, 

therefore,  necessarily  enterinto  the  see  post,  ^J  109  et  seqq.  ■ 

computation    of  the  amount  due  '  Re  West  Riding  of  Yorkshire 

under   his   mortgage,    as   do   the  Perm.  Bldg.  Soc,  45  Ch.  D.  463. 

losses  which    directly   affect  that  *  Miller  v.  Jefferson  Building  As- 

'v^^^-  sociation,  50  Pa.  32. 
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the  member  who  withdrew  under  such  an  arrangement.' 
The  right  of  a  building  association  to  compromise  with  a 
member,  whether  investing  or  borrowing,  with  the  effect 
of  discharging  him  from  all  further  duties  and  liabilities 
towards  it,  can  scarcely  be  quest;ioned.^  And  though  there 
should  be  doubts  as  to  the  validity  of  the  resolution  under 
which  it  was  done,  the  building  association,  having  had 
the  benefit  of  it,  is  estopped  from  denying  such  validity,' — 
just  as  a  shareholder,  who,  in  his  turn,  benefitting  by  such 
an  opportunity  thus  offered  by  the  association,  has  assumed 
certain  obligations,  in  exchange  for  others,  cannot  be  re- 
lieved from  them  upon  the  plea  Of  illegality  in  the  conduct 
of  the  officers  of  the  association  in  sanctioning  the  arrange- 
ment.' 

Personal  Liability  of  Stockholders  for  Debts  of  Society. 

§  83.  As  to  the  extent  of  the  individual  liability  of 
members  of  building  associations  to  third  parties  for  the 
debts  of  the  corporation,  this  is  a  matter  which  depends 
largely  upon  the  statutes  of  the  State  in  which  it  may  be 
located.  It  has  already  been  intimated,  that,  before  the 
incorporation  of  the  society,  care  and  economy  should  be 
exercised  by  the  parties  conducting  the  scheme  with  refer- 
ence to  the  expenses  they  incur,  as,  so  far  as  these  are  con- 
cerned, the  individual  liability  of  the  persons  contracting 
is  unquestioned,  even  after  the  incorporation  is  effected, 
and  although  the  society  agree  to  undertake  the  payment.'' 
Towards  liabilities  assumed  by  the  association  subsequently 
to  its  incorporation,  the  members,  in  the  absence  of  any 
statutory  exception  made  as  to  them,  hold  the  same  rela- 

'  Priestly  v.  Hopwood,  12  W.  R.  ual  is  subject  to  that  of  no  other 

1031;  10  Iy.  T.,  N.  S  646.     See  also  tribunal."     Hunt,  J.,  in  Jeffries  v. 

Archer  v.   Harrison,  7   De   G  ,  M.  Life  Insurance   Co.,  22  Wall.   (U. 

and  G.  404. — "  The  right  of  an  in-  S. )  47  (53). 

dividual  or  a  corporation  to  make  ^  Wangerien   v.   Aspell,  42   Ohio 

an  unwise  bargain  is  as  complete  as  St.  655:  24  N.  E.  Rep.  405;  Booz's 

that  to  make  a  wise  bargain.     The  App.,  109  Pa.  592.     See  poat,  |  325. 

right    to    make    contracts    carries  ^  Miller  v.  Jefferson  Building  As- 

with  it  the  right  to  determine  what  sociation,  50  Pa.  32. 

is  prudent  and  wise,  and  what  is  <  Hoboken  Building  Association 

unwise  and  imprudent;  upon  that  v.  Martin,  13  N.  J.  Eq.  428. 

point  the  judgment  of  the  individ-  ^  Sgg  ante,  ?  27, 
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tions  as  the  members  of  any  other  corporation  have  to  its 
indebtedness.  An  examination  of  the  details  of  this  ques- 
tion is  quite  beyond  the  scope  and  purpose  of  this  treatise. 
The  general  doctrine  is,  that  a  member's  liability  is  equal 
to  the  extent  of  his  stockinterest  in  the  association ;  i.e., 
to  the  par  value  of  the  stock  he  holds  in  his  name,  together 
with  the  unpaid  subscriptions  thereon.'  And  if  he  be  him- 
self a  creditor  of  the  association,  he  may  set  off  his  claim 
against  his  liability.^ 

Corjiorate  Property  may  be  Followed  into  Hands  of  Stock- 
holders. 

§  84.  Property  which  was  owned  by  the  association' 
may,  under  circumstances,  become  liable  for  its  debts  in 
the  hands  of  stockholders  to  whom  it  has  been  transferred. 
For  whilst  the  doctrine,  that  ''  the  law  recognizes  only  the 
creature  of  the  charter,  and  knows  not  the  individuals,"' 
in  general  holds  out  a  protecting  hand  over  the  stockholder 
who  no  longer  bears  that  relation  to  the  company,  who  has 
settled  with  it,  and  become  a  bona-fide  holder  of  its  prop- 
erty ;  yet  a  stockholder  is  not  entitled  to  any  share  of  the 
capital  stock,  or  dividends  of  the  profits,  until  all  the  cor- 
poration's debts  are  paid.  The  property  of  the  corporatidn 
is  regarded  as  held  by  it  in  trust  for  the  payment  of  its 
debts  ; ''  and  if  a  stockholder  in  an  insolvent  building  asso- 
ciation accept  its  real  estate  in  payment  of  his  stock,  it 
will  be  affected  with  that  trust  in  his  hands,  and  the  pur- 
chaser, though  there  was  a  valuable  consideration,  will  be 
liable  for  its  value  to  the  creditors.*  So,  too,  where  the 
trustee  of  a  building  association  purchased  lands,  paying 

'State  Savings  Association  v.  Pr.  (N.  Y.)  278;  cit.  Briggs  z;.  Pen- 
Kellogg,  63  Mo.  540.  (It  is  there  niman,  8  Cow.  (N.  Y.)  387;  Tall- 
said  that  the  institution  of  suit  madge  v.  The  Fishkill  Iron  Co.,  4 
against  a  member,  for  a  corporate  Barb.  (N.  Y. )  3S2. 
debt  of  the  association,  does  not  ^  Angell  and  Ames,  Corp.,  \  595. 
operate  as  a  lien  upon  his  limited  ■•  Field,  Corp.,  §  143;  cit.  Chicago, 
liability  under  the  statute,  so  as  to  etc.,  R.  R.  Co.  v.  Howard,  7  Wall, 
hold  him  therefor  against  a  senior  (U.  S. )  392. 

judgment,  and  execution  obtained  *  Chambersburg  Woollen  Co.  v. 

in  another  action  begun  later. )  See  Chambersburg  Manufacturing  and 

also  cases  in  next  note.  Building  Association,  31  Leg.  Int. 

'Remington  v.  King,    u    Abb.  (Pa.)  357. 


§  84.  J  RIGHTS   OF  MEMBERS.  7 1 

one-fourth  of  the  purchase  money,  and  agreeing  to  execute 
a  legal  mortgage,  if  required  so  to  do,  for  the  balance,  the 
vendor  retaining  the  conveyance ;  the  members  of  the  so- 
ciety to  whom  the  land  was  allotted,  and  who  paid  their 
purchase  money  to  the  building  association,  without  in- 
quiring into  the  title,  were,  upon  a  bill  filed  against  them 
by  the  original  vendor,  after  failure  on  the  part  of  the 
trustees  to  pay  the  balance  of  the  purchase  money,  for 
which  no  legal  mortgage  had  been  given  by  the  trustees, 
decreed  to  pay  the  same, — ^otherwise  the  estate  to  be  sold. 
And  in  case  any  of  the  allottees,  less  than  the  whole  num- 
ber, should  liquidate  the  claim,  the  others  were  ordered  to 
contribute, — otherwise  their  land  to  be  sold  to  discharge 
what  was  due  in  respect  thereof 
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RIGHTS   OF   MEMBERS. 

§    85.  Classification  of  rights  of  members- 

§    86.  General  rights  as  corporators 

J    88.  Nature  of  the  right  to  receive  loan 

i  89.  Right  of  members  applying  for  loan  to  be  preferred  over  outside 
investments.     Purpose  of  building  associations 

f    95.  Highest  bidder  to  receive  loan.     Minimum  premiums. 

I    96.  Right  to  claim  loan  depends  upon  ability  to  furnish  security. 

i    97.  Society  need  not  inquire  into  purpose  or  application  of  loan. 

^    98.  Proportion  of  loan  grantable  to  applicant's  stockinterest. 

?    99.  Right  of  withdrawal ;  its  foundation,  nature,  and  extent. 

?  100.  Right  to  withdraw  does  not  involve  right  to  account  of  profits. 

^  102.  Amount  withdrawable  by  any  member. 

?  103.  Statutory  terms  of  withdrawal. 

5  104:  Charter  and  by-law  provisions,  as  to  the  withdrawal,  inconsistent 
with  statute,  void. 

§  105.  Terms  of  withdrawal,  deviating  from  prescribed  rule,  may  be- 
come binding  on  society.  , 

J  io6    Regulation  of  withdrawals  by  charter  or  by-laws,  construction. 

?  107.  Officers  cannot  exercise  discretion  in  approving  withdrawals 
arbitrarily. 

J  108.  Limitation  upon  right  to  withdraw. 

'  Peto  V.  Hammond,   8  Jur.,  N.       associations  must  examine  the  title 
S.  550;  31  L.  J.,  Ch.  354;  30  Beav.       they  buy. 
495.   Persons  buying  from  building  ' 
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§  109.  Effect  of  notice  of  withdrawal. 

I  no.  Effect  of  withdrawal  when  perfected. 

^  III.  Withdrawing  member  may  proceed  against  society  at  law. 

I  112.  Discretion  of  courts  as  to  execution  against  society. 

§113.  Society  to  keep  funds  available  for  withdrawing  members.  , 

I  114.  Statutory  limitation  of  funds  available  for  withdrawing  mem- 
bers. 

?  115.  Effect  thereof  upon  right  to  enforce  payment  by  suit. 

I  117.  Rightsof  members  on  maturity  of  stock. 

J  118  Stockholder  cannot,  yua  stockholder,  sue  society  at  law  for 
value  of  paid-up  stock. 

§  119.  Interest  on  maturity  orwithdrawal  claims. 

\  120.  Member  may  compel  winding  up. 

Classification  of  Rights  of  Members. 

§  85.  In^  treating  of  the  riglits  of  members  of  building 
associations,  it  will  be  necessary,  in  order  to  avoid  confu- 
sion, to  consider  the  subject,  first,  briefly  and  generally,  in 
relation  to  them  as  membete  of  the,  corporation,  or 
corporators ;  secondly,  with  peculiar  reference  to  their 
status  as  investors  ;  and  thirdly,  in  like  manner,  as  bor- 
rowers. 

General  Kigiits  as  Corporators. 

§  86.  In  their  capacity  of  corporators,  the  members  of  a 
buildidg  association  have  the  same  rights,  in  every  respect, 
so  far  as  may  be  applicable,  as  are  conceded  to  the  mem- 
bers in  any  other  corporation.  Such  is  the  right  to  attend 
the  corporate  meetings,  and  to  receive  the  proper  notifica- 
tion of  the  time  and  place  of  its  occurrence ; '  as  well  as  the 
right  of  voting  at  the  same.  It  has  been  a  custom  in 
building  associations,  since  their  inception,  and  one,  it' 
seems,  very  generally  followed,  to  allow. every  member  but 
one  vote,  irrespectively  of  the  number  of  shares  he  may 
hold.^  Sometimes  this  rule  is  established  by  the  constitu- 
tion or  statute,  and  again  it  is  followed  by  a  sort  of  tacit 
understanding,  and  general  consent.^     Its  reason,  or  origin, 

.     '  As  to    the  corporate  meeting,  (Pa.)  122;    19  Phila.  426,  that  un- 

with  all  its  incidents," see  post,  §?  written  regulations  may  be  recog- 

159,  et  seqq.  nized  as.  governing  in  building  as- 

=  Barry,  Law  of  Building  Socie-  sociations,    in  so  far  as  they  are 

ties,  p.  28.     See  §461,  §45,  note.  reasonable,  and  not  contrary  to  law 

3  It    was    said    in    Winterer    v.  or  equity. 
Building  Association,  44  Leg.  Int. 
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at  least,  may  be  found  in  the  primary  character  of  building 
associations  as  institutions,  not  for  the  enrichment  of 
capitalists  who  could  afford  numerous  shares,  but  for  the 
safe-keeping  and  fructifying  of  the  pittance  of  the  inopu- 
lent  and  industrious  ;  not '  for  the  hoarding  of  great  sums 
to  be  increased,  under  the  pretence  of  philanthropy,  at  ex- 
orbitant rates  of  interest,^-but  for  the  accumulation  of  a 
modest  sum,  whereWith  to  secure  a  homestead  sufficient  for 
the  wants  of  artisans,  rriechanics,  or  small  tradesmen.  Each 
single  share — as  will  be  seen,  for  instance,  in  the  account 
given  of  the  Greenwich  Union  Building  Association  ' — re- 
presented such  an  amount ;  and  every  member  held  but 
one.  Indeed,  it  was,  at  one  time,  considered  doubtful, 
whether,  under  a  statute  in  which  shares  were  authorized 
as  not  exceeding  a  certain  amount  for  each  share,  a  mem- 
ber could  lawfully  hold  more  than  one  share.  Otherwise, 
what  purpose  was  to  be  served  by  limiting  the  shares  to  a 
fixed  amount,  if  a  member  could  hold  any  number  of 
them  ?  ^  Subsequently,  it  was  held,  under  the  same  statute, 
that  a  member  might  take  more  than  one  share  of  the 
fixed  value,'  and  the  question  does  not  appear  to  have  been 
again  raised.  Yet  the  new  doctrine  and  practice  have  not 
entirely  changed  that  remnant  of  the  old  which  restricts  a 
member  to  the  right  of  casting  a  single  vote,  no  matter  how 
large  his  interests  may  be  in  the  society.  And  the  vote 
must  be  cast  in  person,  unless  there  is  special  authority  for 
proxies  in  the  constitution  or  by-laws.''  But  a  pledgor  of 
his  stock  retains  his  rights  to  vote  and  hold  office  as  a 
member.^ 

'  See  ante,  ?  5.  cases    there     cited;      Angell    and 

^  Cutbill   !<.  Kingdom,   17  L.  J.,  Atdes,   Corp.,   §1128-9,  '3°;  Davis, 

Ex.  177  ;  I  Exch.  494.  Law  of  Building,  etc  ,  Societies,  loi. 

3  Morrison   v.   Glover,   19  L.  J.,  In  State  t*.  Rohlffs,  ( N.  J. )  19  All. 

Ex.  20,   25;  4  Exch.  430;  and  see  Rep    1099,  it  was  held  that  an  in- 

Barry,  Law  of  Building  Societies,  corporated     church,    owning     130 

p.  6,  §  12,  following  the  latter  case,  shares    in    a   building  association 

14  L.  T.    Rep.    204;  14  J.    P.,  84.  might  vote  them  by  proxy  at  an 

There  is  no  restriction  upon  the  election  of  officers,  said  proxy  be- 

Jiumber  of  shares  any  member  may  ing  duly  authorized  by  the  board  of 

hold,   unless  imposed'  by  statute,  trustees  of  the  church, 

charter,  or  by-law.  *  Angell  and  Ames,  Corp.,  \  132; 

■■  I  Morawetz,  P.    C,   2  486  and  Field,     Corp.,     233;     Mechanics' 


74  THB   LAW   OP   BUILDING  ASSOCIATIONS.  [CH.  VI. 

§  87-  To  be  elected  to,  and  to  hold,  office,  to  have  access 
to  the  corporate  books ; '  in  proper  cases  to  institute  and 
conduct  proceedings  against  unfaithful  and  negligent 
officers  for  the  protection  of  the  stockholders;^  or  to 
compel  lawful  action  on  their  part,  by  restraining  their  un- 
lawful projects  ; '  to  sue  the  corporation  upon  claims  not 
arising  out  of  the  relations  of  membership  in  it ;  *  and 
ultimately,  upon  the  termination  of  the  scheme,  to  share 
in  its  profits,  and  even,  in  proper  cases,  to  apply  to  the 
court  having  jurisdiction  to.  dissolve  or  wind  up  the  con- 
cern,^ are  equally  prerogatives  of  membership, — together 
with  others  which  it  is  needless  to  mention,  being,  in  a 
great  measure,  merely  the  converse  of  the  rights  of  the  so- 
ciety against  its  members,  and  of  the  duties  of  the  latter  to 
the  former.  IVTany  are  in  no  wise  distinctive  of,  or  pe- 
culiarly significant  to,  building  associations,  and  their  de- 
tails belong  more  properly  to  a  work  upon  the  law  of 
private  corporations  generally,  which  is  not  intended  to  be 
herein  embraced.  To  them,  and  to  such  incidental  men- 
tion as  may  be  given  to  these  particulars  in  this  treatise, 
the  reader  must  be  referred. 

Nature  of  the  Rigrht  to  Receive  Loan. 

§  88.  Perhaps  the  most  important  privilege  which  a 
member  in  a  building  association,  by  virtue  of  his  being  a 
shareholder  and, investor — the  privilege,  indeed,  which 
draws  that  class  of  men  into  its  circle,  of  whom  legitimately 
the  membership  ought  to  be  composed,  and  for  whose  ' 
benefit  the  whole  scheme  was  invented  and  is  countenanced 

Building  and  Loan  Association  of  Ch.  823;  33   L.  T.  Rep.  115;  5jur., 

'New    Brunswick    v.    Conover,    14  N.    S.    528,    26  Beav.  435;   23  J.  P. 

N.  J.   Eq.,  219,   not  disturbed  in  421.      A    single    shareholder   can 

this   particular  in  17  id.  497:   see  maintain  such  an  action.     See  At- 

People's  Build   and  Loan  Ass'n   v.  wood  v.  Merry  weather,  L.R.,5Eq. 

Furey,  (N.  J.)  20  Atl.  Rep.  890.  464,  n.,  Clinch  v.  Financial  Corpo- 

'  This  right  exists,  though  its  ex-  ration.  Id.   450,    L.   R.   4,  Cl>.  117; 

ercise     be     inconvenient     to     the  Menier     v.     Hooper's     Telegraph 

officers  of  the  corporation:  Huylar  Works,  L.  R.  9  Ch.  350;  Russell  v. 

z/.Cragin  Cattle  Co.,  40  N.  J.  Eq.  Wakefield  Water  Works,  L.  R  20 

392.  398.  Eq  474. 

2  See  post,  J  194.  4  See  post,  U  254-258. 

'  Grimes  v.  Harrison,  28  L.  J.,  '  See  post,  U  6^2-517. 
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by  law, — is  that  of  receiving  loans  or  advances  '  from  the 
association,  upon  proper  security  furnished  by  the  borrower, 
or  advanced  member.  It,  no  doubt,  lay  in  the  original 
plan  of  the  institution,  that  every  member  should  event- 
ually become  a  borrower.^  Certainly  every  member  has 
the  right  to  become  such,  provided  he  can  give  the  society 
such  guarantees  against  losses  as  prudence  and  good  busi- 
ness management  require,  and  is  willing  to  pay  the 
the  premium  which  fair  competition  with  other  members 
desirous  of  obtaining  the  same  benefit  may  fix  as  the  value 
of  his  preference.  In  order  to  serve  this  purpose  the  more 
effectually,  by  prescribing  the  periods  and  manner  in  which 
these  loans  are  to  be  granted  by  the  association,  and 
making  these  directions  obligatory  upon  it,  as  well  as 
notorious  and  intelligible  to  the  members,  many  of  the 
statutes  governing  building  associations  require  their  ofiicers 
to  offer  the  money  on  hand,  when  it  amounts  to  a  certain 
sum,  at  stated  periods,  for  sale  to  the  stockholders,  and  to 
'award  the  loans  to  the  highest  bidder,  and  also  limit  the 
proportion  of  the  corporate  income  applicable  to  the  satis- 
faction of  the  clajms  of  withdrawing  members. 

Rigiit  of  Members  Appljdng-  for  Loan  to  be  Preferred  over 
Outside  Investments.  Purpose  of  Building'  Associa- 
tions. 

§  89.  Where  such  provisions  are  contained  in  the  stat- 
ute supreme  over  the  building  association,  or  incorporated 
in  the  charter,  it  follows  (i)  that  the  members  are  entitled 
to  the  refusal  of  the  money  ;  (2)  that  the  highest  bidder  at 
the  sale  must  be  awarded  the  loan,  if  he  c^  give  proper 
security ;  and  (3)  it  seems  to  be  a  necessary  result  of  such 
provision  of  the  statute,  that  the  building  association  is 
absolved  from  inquiring  into  the  application  of  the  money 
loaned,  by  the  borrower. 

§  90.  It  may  become  a  question  of  some  nicety,  exactly 
how  far  the  building  association  is  bound  to  accommodate 

'  The  words  ' '  loan  "   and   "  ad-  distinguishing  it,   in  legal    efifect, 

vance,"  and   their  derivatives,  are  from  the  other,   unless    expressly 

used  interchangeably  in  this  work,  pointed  out. 

as  in  popular  speech,  no  signLfi-  '  See  ante,  §  17. 
cance  being  attached  to  the  one 
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its  members,  to  the  exclusion  of  outside  investments. 
Where  expressly  authorized,  by  statute  so  to  do,  a  building 
association  has  the  right  to  lend  its  money,  not  only  to 
members,  but  also  to  strangers.'  Yet  such  loans  must  be 
regarded  as  shifts,  allowable,  from  the  necessities  of  the 
case,  for  the  purpose  of  obviating  the  contingency  of  its 
funds  remaining  idle  upon  its  hands,  for  lack  of  members 
to  take  them  up.  If  there  be  any  such,  desirous  of  obtain- 
ing the  money,  and  capable  of  satisfying  the  society  as  to 
the  security  receivable  by  it  to  make  the  loan  safe,  the  as- 
sociation is  obliged  to  give  it  to  him,  though  the  profit,  in 
that  case,  may  be  smaller  than  if  it  were  allowed  to  choose 
another  investment  offering  at  the  same  time.  Under  some 
statutes,  too,  building  associations  are  allowed  to  use  their 
funds  in  the  purchase  of  real  estate.  Where  this  is  the 
case,  opportunities  may  frequently  present  themselves  of 
making  most  desirable  investments,  quite  as  secure  and  far 
more  profitable  than  loans  to  members  at  any  practicable 
premium.  Yet,  if  the  statute  or  rules  contain  the  require-" 
ment  referred  to,  the  obligation  resting  upon  the  associa- 
tion admits  of  no  cavil, — that  the  members  should  be  given 
the  preference.  Indeed,  it  seems  clear,  that  such  would  be 
the  duty  of  the  association,  and  the  right  of  the  member, 
even  were  the  statute  bare  of  any  command  to  that  effect ; 
and  that  the  provision  contained  in  the  Act  of  1850  in  Con- 
necticut, prohibiting  building  associations  from  loaning 
money  to  outsiders  where  there  were  members  willing  to 
take  it,  and  capable  of  giving  proper  security  for  it,^  was 

'  Union  Building  Loan  Associa-  son  v.  Cleburne  B.  and  L.  Associa- 
tion of  New  Brunswick  v.  The  Ma-  tion,  (Tex.  Ct.  of  App. )  16  S.  W. 
sonic  Hall  Association  of  New  Rep.  298.  Where  not  forbidden, 
Brunswick,  29  N.  J.  Eq.  359;  Cut-  the  mortgagor  and  pvtrchasers  sub- 
bill  V.  Kingdom,  i  Exch.  494;  17  ject  to  his  mortgage  cannot  dispute 
L.  J.  Exch.  177.  Where  forbidden  its  validity  :  Kadish  v.  Garden  City 
by  statute  to  loan  to  outsiders,  a  Eq.  L.  and  B.  Ass'n,  (111.)  38  N.  B.  . 
contract  attempting  to  evade  such  E.ep.  236. 

prohibition  is  void:     National  In-  ^  See  Mechanics  and  Working- 
vestment  Co.  V.  National  Savings,  men's  Mutual  Savings  B'k  and  B. 
L.  and  B.  Association,  (Minn. )  52  Ass'n  v.  Wilcox,  24  Conn.  147. 
N.  W.  Rep.  138.    See  also  Ander- 
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but   the   express   declaration   by   one    I^egislature  of  the 
thought  and  intent  in  the  minds  of  all  the  others. 

§  91.  If  we  consider  the  reasons  which  may  be  assumed 
to  have  guided  I/Cgislatures  in  conferring  upon  building- 
associations  the  extraordinary  privileges  and  immunities 
which  they  enjoy,  it  will  be  readily  understood,  (and  there 
can  be  no  other  apology  for  it,)  that,  at  the  bottom  of  it 
all,  is  a  motive  of  public  policy.^  The  primary  design  of 
building  associations  is,  to  encourage  the  acquisition  of 
real  estate,  the  building  of  dwellings,  the  ownership  of 
homesteads, — to  increase  the  proportion  of  property  hold- 
ers among  that  class  of  the  population  whose  slow  and  la- 
borious earnings  are,  by  reason  of  their  pettiness,  most 
fugitive,  and  generally  spent  before  they  reach  a  sum  of 
sufficient  magnitude  to  back  a  desire  for  those  guarantees 
of  good  citizenship,  which  the  policy  of  our  law  has  always 
found  in  landed  property.  That  is  the  class  for  whose 
benefit  building  associations  were  originally  devised ;  from 
among  whose  .number  their  membership  was,  and,  for  the 
most  part,  still  is,  drawn ;  and  all  the  incidents  of  member- 
ship were  designed  to  accommodate  their  necessities,  and 
intended  to  serve  their  purposes.  It  is,  therefore,  asserted 
by  the  courts  of  Pennsylvania,  that  an  association  for  the 
"  accumulation  of  a  fund  by  the  savings  of  its  members,  to 
build  or  purchase  for  themselves  dwelling-houses  or  real 
estate,  or  to  enter  into  business;''''^  or  merely  for  the  pur- 
pose of  loaning  money  to  its  members,  not  expressing  any 
intention  to  further  the  erection  and  acquisition  of  home- 
steads,' was  not  a  building  association  within  the  meaning 
of  the  I^egislature.  And  the  courts  of  other  States,  hold- 
ing that  fundamental  object  in  view,  have  not  hesitated  to 
declare  contracts'*   made   with   building  associations,  and 

'See   North    America    Building  Butler  ti.  Mut.  Aid,  L.  and  Inv.  Co., 

Association  v.   Sutton,  35   Pa.  463  (Ga. )  20  S.  E.  Rep.  loi. 

(opinion  of  Strong,J.,  467);  People  ■•  Parker  v.  The  Fulton  L.  and  B. 

V.  Preston,   (N.  Y. )  35  N.  E.  Rep.  Association,  46  Ga.    166 ;  Mills  v- 

979;    Seibel   v.    Victoria    Building  Salisbury  B.  and  L.  Association,  75 

Association,  43  Ohio  St.  371.  N.  C.  292  ;  Latham  v.  Washington 

'^  Jarrett  v.  Cope,  68  Pa.  67.  B.  and  L.  Association,  77  Id.  145; 

'  Kupfert  V.   Guttenberg  B.  and  Herbert  v.  Kenton  B.  and  S.  Asso- 

S.  Association,  30  Pa.  465:  and  see  ciation,  11  Bush  (Ky.)  296. 
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rules  and  regulations'  made  by  them,  illegal  and  void, 
where  their  operation  was  such  as  to  defeat  that  purpose. 

§  92 .  As  a  mere  savings  institution,  the  building  asso- 
ciation would  never  have  recommended  itself -to  the  favor 
of  IvCgislatures  to  so  unprecedented  a  degree.^  As  a  mere 
bank  for  the  depositing  of  money  lying  idle,  for  the  pur- 
pose of  fructifying  it,  for  the  rich,  by  fleecing  the  needy,  it 
would  never  have  acquired  the  unusual  rights  it  exercises. 
But  the  idea,  the  possibility,  of  making  membership  in  it 
the  means  of  raising  a  property-holding,  homestead-owning 
class  of  citizens,  precisely  among  those  whose  improvident 
habits  and  petty  earnings  had  hitherto  debarred  them  from 
the  blessing,  or  feeling  the  stimulus  of  the  prospect,  of 
owning  their  own  homes ;  the  desirableness  of  augmenting 
the  proportion  of  land-owners  among  the  working  classes, 
particularly  in  a  republic,  seemed  so  weighty  a  consideration 
in  the  niinds  of  legislators,  that  they  were  willing,  in  ex- 
change, to  make  a  sweeping,  exception  to  many  of  the  best- 
settled  rules  of  general  policy  applicable  to  dealings  be- 
tween man  and  man.  But  "  the  person,  whether  natural 
or  artificial,  to  whom  a  privilege  is  granted,  is  bound,  upon 
accepting  it,  to  render  to '  the  public  that  service  the  per- 
formance of  which  was  the  inducement  of  the  grant ;  and 
it  is  because  of  such  obligation  to  render  service  to  the  pub- 
lic that  the  I^egislature  has  power  to  make  the  grant."  ' 

§  93.  If  a  building  association  invest  its  money  in  the 
purchase  of  real  estate  (looking  forward  to  an  increase  in 
its  value  for  the  realization  of  a  great  gain),  to  the  exclu- 
sion of  a  member  who  desires  the  whole  or  a  portion  of  that 
money,  to  enable  him  to  acquire  and  improve  real  estate 
of  his  own,  and  who  offers  acceptable  security  for  the  loan  ; 
it  is  doing  precisely  what  it  was  not  created  for.  It  is  ty- 
ing up  money,  whilst  its  business  is  to  let  it  circulate;  it 
is  making  large  gains  which  enrich  the  wealthy,  who  can 

'  Martin  v.    Nashville    Building  on  Building  Associations,)  pp.  10 

Association,  2  Cold.   (Tenn. )   418;  seqq^ 

Herbert  z/.  Kenton  Building,  etc.,  ^  Gordon,     etc.,    v.    Winchester 

Association,  supra.  Building  and  Accumulating  Fund 

i^See    Wrigley,    The    Working-  Association,  12  Bush  (Ky.)  110. 
man's  Way  , to  Wealth,  (a  Treatise 
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affprd  to  wait,  and  benefit  little  to  the  poor  who  stand  in 
need  of  immediate  accommodation  ;  it  is  incurring  great 
hazards,  when  its  business  is  intended  to  be  conducted  on 
slight  risk  and  moderate  profits ;  it  is  denying  its  assist- 
ance to  those  for  whose  advancement  it  was  endowed  with 
liberal  powers ;  it  is  making  membership,  with  its  con- 
tinual payments,  an  oppression  to  those  to  whom  it  was 
intended  to  be  a  blessing — denying  them  what  it  was 
meant  to  ensure,'  and  forcing  upon  them  a  policy,  and 
drawing  them  into  speculations,  inconsistent  with  their 
necessities  and  resources  ;  and  it  is  defrauding  the  State, 
from  whom^it  holds  its  franchises  for  a  specific  end,  whilst 
adopting  the  very  course  by  which  that  end  will  most  ef- 
fectually be  defeated  of  its  accomplishment. 

§  94.  Where  there  are  no  members  desiring  to  borrow 
the  association's  money,  its  investment  in  real  estate,  or 
any  other  enterprise,  may  or  may  not  be  proper,  according 
to  the  powers  granted  it.  But  where  the  question  is  be- 
tween a  member  who  desires  a  loan,  and  whose  standing 
and-  proposed  securities  are  unexceptionable  after  the 
standard  adopted  by  the  association,  and  a  possible  invest- 
ment of  the  funds  in  real  estate,  or  by  way  of  loan  to  a 
stranger,  it  is  clear,  upon  principle,  that  the  member  should 
have  the  preference,  and  is  entitled  to  enforce  the  same 
against  the  officers  of  the  society,  who,  in  their  turn,  must, 
if  need  be,  be  enjoined  from  any  proposed  action  looking 
towards  a  depletion  of  the  treasury  by  such  outside  loans 
and  investments,  whilst  individual  members,  desiring  to 
take  loans,  and  entitled  so  to  do,  would  be  prejudiced  (in  a 
manner  and  to  an  extent  necessarily  incapable  of  adequate 
compensation  at  law)  by  such  action.  In  a  word,  the  as- 
sociation, being  in  funds,  is  bound  to  grant  a  desired  loan  to 
a  member  who  is  in  a- position  to  demand  it.' 

Highest  Bidfler  to  Receive  Loan.    Miniiniim  Premiums. 

§  95.  It  is  equally  manifest,  that,  where  the  statute  or 
charter  directs  the  granting  of  the  loan  to  the  highest  bid- 

'  Bergman  v.  St.  Paul  Mut.  ber's  riglit  of  action  against  the  as- 
Building  Association,  29  Minn.  282;  sociation  upon  its  promise  to  grant 
13  N.  W.  Rep.  122.     As  to  a  mem-      him  a  loan,  see  post,  §  257. 
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der,  the  person  who,  upon  a  fair  competition,  occupies  that 
position,  is,  if  he  can  substantiate  his  claim  to  the  loan  by 
offering  the  proper  security,  absolutely  entitled  to  receive 
it.  If  the  direction  is  contained  in  the  statute  under  which 
the  building  association  is  organized,  such  right  resides  in 
every  member,  notwithstanding  a  provision  in  the  charter 
or  by-laws  intended  to  modify  it  by  fixing  a  minimum 
premium,  below  which  no  bids  will  be  accepted.  In  such 
case,  the  rule  which  established  the  so-called  "fixed 
premium  "  has  no  validity  whatever,^  and  its  operation,  to 
the  injury  of  a  borrower,  may  by  him  beset  up  as  a  de- 
fence, pro  tanto,  against  the  enforcement  of  his  debt  to  the 
association.^  But  it  must  appear  that  he  was  really  preju- 
diced by  the  operation  of  the  illegal  rule.^  Therefore,  if 
the  premium  was  run  up,  even  to  an  extravagant  figure,  by 
mere  competition,  free  and  unfettered,  he  has  nothing  to 
complain  of  with  regard  to  the  rule  ;  for  it  has  in  no  wise 
affected  him,  and  he  can  base  no  claims  to  defalcation  upon 
the  ground  of  a  wrong  done  to  hini  by  reason  of  it. 

Right   to  Claim  Lioan  Depends  upon  Ability  to  Furnish 
Security. 

§  96.  Again,  his  right  to  receive  the  loan  by  virtue  of 
being  the  highest  bidder,  depends  upon  his  ability  to 
furnish  the  requisite  security.*  What  security. may -be  de- 
manded by  a  society,  for  the  loans  which  it  grants  to  its 
members,  (unless  specifically  prescribed  by  statute  or 
charter),  is  within  the  proper  discretion  of  the  society  and 
its  directors  ;  without  conceding  to  them,  however,  the 
right  to  discriminate  arbitrarily  between  members,  imposing 
upon  any  particular  one  more  severe  conditions,  in  the  ab- 
sence of  substantial  reasons  therefor,  than  are  established 
in  the  generality  of  cases.  Usually,  the  security  exacted 
by  building  associations  is  that  of  mortgage  or  judgment, 

'  State  V.  Greenville  Building  As-  «  Orangeville     Mutual     Savings 

sociation,  29  Ohio  St.  92;  State  v.  Fund    and    Loan    Association  v. 

The  Oberlin  Building  and  Loan  As-  Young,  9  W.  N.  (Pa.)  251. 

sociation,  35  Ohio  St.  258;  Stiles'  <  Conklin   v.  People's  B.  and  li. 

App.,  95  Pa.  122,  and  see  post,  ??  Association,    41   N.  J.   Eq.    20;  3 

409,  et  seqq.  Ceptr.  Rep.  74. 

^  Stiles'  App.,  supra. 
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accompanied  with  an  assignment  of  the  borrower's  stock  in 
the  association.  But  the  latter  is  ordinarily  under  no  ob- 
ligation to  take  this  security,  to  the  exclusion  of  any  other, 
and  no  sort  of  equities  arise  against  it  by  reason  of  its 
deviation  from  what  may  be  the  usual  course.' 

Society  need  not  Inquire  into  Purpose  or  Application  of 
Loan. 

§  97.  Under  the  statutory  provision  referred   to,  and 

subject  to  the  proper  discretion  of  the  directors  as  to 
security,  the  highest  bidder  is  entitled  to  receive  the  loan 
irrespectively  of  the  purpose  to  which  he  proposes  to  devote 
the  money.^  This  doctrine  follows,  as  a  necessary  con- 
sequence, from  the  duty  of  the  association  to  give  its  money 
to  the  highest  bidder,  and  the  impracticability,  in  most 
cases,  if  deception  is  intended  to  be  practised,  to  supervise 
and  control  the  application  of  the  money  received  by  the 
borrower,  in  the  absence  of  direct  statutory  mandate  to 
that  effect.  It  seems,  however,  to  be  held  in  one  state, 
that  a  building  association  is  bound  to  see  to  the  proper 
application  of  the  money  loaned  by  it,  or  forfeit  the  right 
to  all  but  principal  and  interest  and  reasonable  fines  for 
non-payment  of  dues.^ 

Proportion  of  Loan  Gran  table,  to  Applicant's    Stocltin- 
terest. 

§  98.  The  proportion  which  the  loans  grantable  to  any 

member  shall  bear  to  the  amount  of  stock  he  holds,  is 

usually  regulated  by  law.     As  a  general  rule,  it  may  be 

assumed,  that  he  is  entitled  to  receive,  by  way  of  loan  or 

'Union   Building  Loan  Associa-  Phila.  (Pa.)  18;  Becket  v.    XJnion- 

tion  of  New  Brunswick  v.  The  Ma-  town  Building  Association,  88  Pa. 

sonic  Hall  Association  et  al.,  29  N.  211;   Relief,    etc.,    Association   v. 

J.  Eq.  389;   and  see  post,   H  390-  Longshore,  8  Luz.  Leg.  Reg.  (Pa.) 

391.  199.  It  has  been  long  recognized  in 

*  Juniata  Building  and  Loan  As-  England  that  Building  associations 

sociation    v.   Mixell,   84    Pa,  313;  need  not  look  to  the  application  of 

Johnston  v.  Elizabeth  B.  and  L.  As-  money  loaned  to  members.     Cut- 

sociation,   104  Pa.  394;  Hagerman  bill   v.    Kingdom,  i  Exch.  494,  17 

V.  The  Ohio  Building  and  Savings  L.  J.  Exch.  177. 

Association,  25  Ohio  St.  186;  and  '  Pfeister  v.  Wheeling  Building 

see  Manufacturers'  and  Mechanics'  Association,  19  W.  Va.  676. 
Sav.   and  Loaii  Co.    v.  Conover,  5 
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advancement,  an  amount  equal  to  the  par  value  of  the 
shares  he  holds,  less  the  premiiim.  Beyond  this  he  cannot 
claim,  nor  the  society  grant,  any  amount  by  way  of  loan  or 
advancement,  without  the  support  of  some  statutory,  charter, 
or  by-law  provision,  giving  him  the  right  and  the  society 
the  powen  Sweeping  discretion  is  sometimes  vested  in 
the  directors  in  such  cases  by  statute  and  by-law.  But 
even  when  this  is  not  the  case,  they  would  probably  be 
authorized  to  concede  a  loan  to  a  member  beyond  the 
figure  of  the  par  value  of  his  stock,  provided  they  may  lend 
money  to  strangers.'  From  such  they  have  the  right  to 
take  any  kind  of  security,  they,  in  the  proper  exercise  of 
of  their  discretion,  may  deem  sufficient.^  They  need  not 
require  an  assignment  of  stock  as  collateral,  equal  to  the 
amount  of  the  loan,  or  any  assignment  of  stock  at  all.' 
Why,  then,  should  a  member  necessarily  be  in  a  worse 
position,  as  to  the  possibility  of  accommodation  out  of  the 
society's  funds,  than  a  mere  stranger,  so  long  as  he  can 
give  acceptable  security?*  The  right  to  grant,  in  such 
case,  unless  there  be  some  binding  restriction  somewhere, 
is  certainly  vested  in  the  directors ;  but  the  right  to  demand 
does  not  reside  in  the  member,  except  by  virtue  of,  and  in 
the  manner  prescribed  by  the  provision  of  the  by-laws  of 
the  society.' 

Kigrlit  of  Withdrawal :  its  Foundation,  Nature,  and  Extent. 

§  99.  The  privilege  to  withdraw,  before  the  society's 
expiration,  ^without  being  subject  to  a  forfeiture  of  the 
money  already  paid  in,  is  one  of  the  most  valuable  of  an 
investing  member's  rights.  It  is  true  that  his  connection 
with  the  association  is  essentially  that  of  one  of  a  partner- 

'  See  Cutbill  v.  Kingdom,  1  Exch.  «  One  who  has  received  from  the 

494;   17  L-J.   Exch.    177;    Union  association  loans  in  excess  of  the 

Building  and  Loan  Association  v.  limited     amount     cannot     subse- 

The  Masonic  Hall  Association,  29  quently    (nor  can    his    creditors) 

N.  J.  Eq.  389.  deny  the  right  of  the  association  to 

2  Union  Building  and  Loan  Asso-  make  the  loans:  Building  Asso- 
ciation V.  The  Masonic  Hall  Asso-  ciation  v.  Arbeiter  Bund,  6  Bull- 
ciation,  supra.  823,  cited  in  Thompson,  B.  A.,  p. 


'lb. 

■•  See  Cutbill  v.  Kingdom,  supra. 
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ship  for  a  definite  period  of  time,  entitled,  upon  its  expira- 
tion, to  reap  the  harvest  of  his  investments  in  the  enter- 
prise. In  becoming  a  member  of  the  association,  he  does 
so,  ostensibly,  at  least,  with  the  purpose  of  remaining  in  it 
to  the  end,  bearing  his  part  of  all  its  burdens,  and  finally- 
sharing  all  its  profits  in  the  same  proportion.  His  failure 
to  continue  in  the  concern,  therefore,  is  essentially  in  the 
nature  of  a  breach  of  contract,  upon  which  the  loss  of  his 
previous  'contribution  might,  not  unreasonably,  be  held  to 
follow.  But  circumstances,  unforeseen  at  the  time  of  his 
assumption  of  membership,  may,  without  any  wrong  on 
his  part,  make  a  severance  of  his  connection  with  the  as- 
sociation desirable,  imperative.  A  prudent  person  may  be 
supposed  to  take  siich  a  contingency  into  consideration 
when  about  to  join  the  society.  If  now,  upon  entering, 
he  had  the  alternative  only  of  sticking  to  it  till  to  its  close, 
or  losing  what  he  has  paid  in,  or  even  all  interest  upon 
what  he  has  paid  in,  the  prospect  would  deter  many  who 
would  make  good  and  conscientious  members,  but  who 
could  not  fail  to  remember,  that,  through  some  one  of  the 
numerous'  contingencies  to  which  men  are  liable,  the  pay- 
ments incident  to  membership  might,  some  day,  become 
too  heavy  a  burden  for  them  to  carry  ;  or  that,  by  reason  of 
removal  from  the  seat  of  the  corporation,  their  keeping  up 
might  be  rendered  impracticable.  A  provision,  as  politic 
in  the  interests  of  the  building  association,  as  just  and  re- 
assuring to  its  members,  is,  therefore,  made  an  integral 
part  of  the  scheme,  viz. :  that  a  member  desiring  to  with- 
draw shall  be  allowed  to  do  so,  upon  proper  notice  given 
to  the  association  of  his  intention,  and  with  the  privilege 
of  receiving  from  it  what  he  has  paid  in  by  way  of  sub- 
scription (after  deduction  of*  all  fines  and  charges  against 
him,  and  of  his  proportionate  share  of  the  expenses  of  the 
enterprise,  to  the  date  of  his  withdrawal),  together  with 
such  share  of  the  profits  of  the  association  as  may  appear 
just  and  warranted  by  its  business.'     And  a  provision  in 

'  A  certificate  of  shares  which  having  been  made,  the  shareholder 
declares  itself  to  be  "redeemable  being  entitled  to  receive  the  amount 
in  cash  after  24  payments  thereon      paid  in   on   his   shares,    together 
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the  by-laws  in  existence  at  the  time  of  a  person's  connec- 
tion with  the  association,  giving  the  right  of  withdrawal, 
assumes  the  force  of  a  contract  between  him  and  the  cor- 
poration, and  creates  a  vested  right  to  withdrawal  in  the 
former,  to  this  extent  that  the  right  of  withdrawal  cannot 
subsequently  be  taken  away  by  a  repeal  of  the  by-law 
without  his  consent.' 

Right  to  Withdraw  does  not  Involve  Right  to  Account  of 
Profits. 

§  I  GO.  It  must  be  well  understood  that  such  a.  business 
does  not  give  the  withdrawing  members  the  right  to  ask 
an  account  of  his  payments  into,  and  of  the  profits  made 
thereon  by,  the  association.  No  such  liability  can  be  re- 
cognized on  its  part.  Its  contract  with  the  members  never 
was  to  hold  his  deposits,  like  a  bank,  subject  to  his  call, 
and  at  the  same  time,  like  a  factor,  to  be  accountable  to . 
him,  at  any  moment,  for  the  gains  made  by  the  turning 
over  of  these  deposits.  It  is  a  business  venture,  staked 
upon  the  achievement  of  a  certain  object,  possibly  within 
a  certain  space  of  time.  When  that  object  is  accomplished,  ">• 
or  that  limit  of  time  exhausted,  the  contract  between  the 
member  and  the  association  Calls  for  an  account  at  the 
hands  of  the  latter.  Previously  to  the  happening  of  that 
contingency,  there  is  no  such  liability  resting  upon  it.  Nor, 
in  the  nature  of  things,  could  it  reasonably  be  implied. 

§  loi.  The  whole  business  and  operation  of  a  building 
association  is  based  upon  the  idea  that,  as  to  the  contributor, 
it  stands  in  a  trust  relation  in  respect  of  the  funds  con- 
tributed.^ It  receives  them  and  administers  them,  and 
finally  accounts  for  them  to  the  contributor,  and  for  the 

with6percent.  interest," — washeld  Y.  Supp.  835.    To  the  extent  above 

to  be  redeemable  only  at  the  op-  indicated  these  decisions  are  doubt- 

tion  of  the  association,  and  not  to  less  correct;  beyond  it,  as  will  ap- 

give    the  shareholder  a  right    of  pear  hereafter,  they  are  not  in  ac- 

suit:    Peters  v.  Association,  12  Pa.  cord    with'  -principle  or  the  most 
C.  C.  Rep.  192.                                    ■    modern  and  best  considered  author- 

'  Holyoke  Building  and  Loan  As-  ities. 
sociation   v.  Lewis,   i   Colo.   App.  "  But  the  member  has  no  claim  to 

127,  27  Pac.  Rep.  872;  Englehardt  or  property  in  a  specific  fund,  made 

V.  Fifth  Ward  Perm.   D.  Sav.  and  up  of  his  payments,  etc.,  in  the 

L.  Ass'n,   (Super.  Ct.  Buff.)  25  N.  hands  of  the  association;  the  money 
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profits  made  by  their  investment,  and  the  losses  and  ex- 
penses incident  thereto  throughout  the  whole  period  of  its 
running.  Whatever  maybe  thought  of  the  policy  of  thus 
putting  one's  funds  out  of  one's  own  control,  and  into  the 
hands  of  agents  and  trustees  for  management  and  invest- 
ment, during  a  long  number  of  years,  this  is,  nevertheless, 
precisely  what  is  done.'  It  is,  moreover,  what  is  contem- 
plated at  the  outset..  The  association  is  to  run  until  the 
shares  are  worth  a  certain  amount,  subject  to  the  limit  im- 
posed by  statute  or  charter  upon  the  length  of  time  allowed 
for  the  attainment  of  this  result,  or  the  duration  of  the 
company.  As  soon  as  this  happens,  the  society  becomes 
liable  to  account  to  the  members  ;  for  then  their  mutual 
dealings  cease,  and  an  adjustment  becomes  necessary.  In 
the-  mean  time,  the  stockholder  has  agreed  to  continue  his 
payments  upon  his  shares,  and  his  money  goes  into  the 
general  fund,  and  is  administered  and  managed  by  the  as- 
sociation, for  his  own  advantage  and  that  of  his  fellows.  It 
would  be  a  matter  of  great  difficulty,  at  any  stage  interven- 
ing between  the  commencement  of  the  society  and  its 
winding-up,  to  give  an  exact  account  of  what  has  been 
done  with  any  particular  shareholder's  contributions,  or 
even  generally  with  their  equivalent,  without  pretending 
to  trace ,  its  source ;  to  tell  how  much  has  been  realized 
upon  them  in  the  way  of  profits  ;  how  much  of  them  has 
been  spent  to  answer  the  necessities  of  the  management ; 
how  much  of  them  has  been  lost  by  misfortunes  and  acci- 
dents of  every  kind,  to  which  investors  of  money  are  ex- 
posed. It  is  a  difficulty  which  amounts  to  a  practical  im- 
possibility.^ The  present  value  of  the  stock  depends  upon 
the  length  of  time  during  which  payments  upon  it  will 
have  to  be  made,  in  order  to  raise  it  to  the  required  figure. 
The  shorter  that  period,  the  greater  its  present  worth. 
Much  of  the  property  of  a  building  association  consists  of 
securities  of  various  kinds,  taken,  as  is  usual,  to  cover  a 

he  pays  in  becomes  the  money  of  cumulating    Fund    Association    v. 

the  association,  just  as  in  the  case  Webster,  25  Barb.  (N.  Y. )  264. 

of  a  banker:  Atwood  t^.  Dumas,  149  ^  Watkins  v.  The  Workingmen's 

Mass.  167;  21  N.  E.  Rep.  236.  Building  and  IvOan  Association  of 

>  Citizens'  Mutual  I<oan  and  Ac-  Hyde  Park,  97  Pa.'  514. 
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far  greater  proportion  of  the  value  of  the  real  estate  upon 
which  they  are  liens,  than  would  be  allowed  by  individuals 
or  corporations  prohibited  from  recovering  usurious  inter- 
est. How  much  will  be  realized  from  these  securities  it  is 
beyond  human  foresight  to  tell.  Much,  too,  of  the  prop- 
erty consists  of  real  estate,  purchased  to  save  debts  secured 
upon  it,  or,  where  that  is  legally  within  the  association's 
powers,  for  purposes  of  investment.  What  these  assets  may 
be  worth  upon  the  termination  of  the  enterprise,  oi:  within 
the  next  few  years,  considering  the  rises  and  falls  in  the 
real  estate  market,  is  again  a  thing  which  no  man  can  find 
out.  It  is  by  waiting  and  taking  advantage  of  the  oppor- 
tunities of  the  moment  that  they  are  made  paying  to  the 
association,  and  whether  that  moment  shall  arrive  sooner 
or  later,  or  not  at  all  within  the  society's  corporate  life, 
cannot  be  foretold.  Yet  another  important  factor  in  esti- 
mating the  probable  value  of  the  stock  upon  dissolution,, 
would  have  to  be  the  relative  and  always  iluctuating  pro- 
portion between  borrowing  and  investing  members  (upon 
the  frequency  of  the  former  of  which  largely  depends  the 
'  prosperity  of  the  society),  and  the  extent  of  the  premium 
which  borrowers  may,  from  time  to  time,  be  found  will- 
ing to  concede, — a  matter  wholly  controlled  by  the  money 
markets  of  the  country,  and- the  prevailing  rates  of  interest 
among  men.  The  incalculable  items  of  expenses  in  litiga- 
tion, which  may  or  may  not  become  necessary  in  collecting 
debts  owing  the  society,  of  the  promptness  or  tardiness  of 
contributing  members,  and  innumerable  minor  considera- 
tions, a;ll  directly  tending  either  to  augment  or  decrease 
the  chances  of  a  speedy,  profitable  winding-up,  must  be 
taken  into  the  account.  All  of  them  unite  in  making  any- 
thing like  an  approximation  of  the  present  value  of  any 
one  share,  upon  any  given  day, — having  due  regard  to  the 
fact  that  here  is  an  enterprise  whose  character  is  to  be 
judged  of  as  a  whole,  and  in  which  no  one  person  con- 
cerned shall  have  an  advantage  over  any  other, — an  ab- 
solute impossibility.  Nor  can  the  association  be  called 
upon  to  perform  such  an  impossibility.^ 
'  See  post,  a  480-482. 
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Amount  Withdrawable  by  any  Member. 

§  103.  Where,  as  formerly  in  Connecticut,  the  shares  of 
a  building  association  are  a  regular  feature  in  the  stock 
market,  and  have  an  ascertainable  value  by  reason  of  that 
fact,  the  difficulty  in  doing  exact  justice  to  a  withdrawing 
member  is  very  readily  removable.'  Where,  however,  that 
is  not  the  case,  the  most  ^satisfactory  expedient  is  that  of 
allowing  him  to  take  out  what  he  has  paid  in,  less  fines  and 
other  charges  still  owing  from  him,  and  a  proportionate 
share  of  the  expenses  of  the  business  to  date,  and  add  to  it 
such  a  sum,  as  his  share  of  the  common  profit,  as  may  be 
deemed  proper  by  the  society. 

Statutory  Terms  of  Withdrawal. 

§  103.  In  order  to  put  this  right  upon  a  firm  basis,  and  to 
secure  members  against  any  kind  of  unfairness  or  op- 
pression, to  which,  at  the  hands  of  the  building  association, 
they  might  become  exposed,  it  is  usually  established  and 
defined  in  the  statutes  governing  the  incorporation  of  such 
societies.  The  right  of  withdrawal  is  conceded  to  every 
unadvanced  member  in  good  standing,  upon  certain  notice 
given  to  the  society  of  his  intention  to  withdraw.  The 
proportion  of  the  profits  he  may  claim  is  usually  left  to  the 
discretion  of  the  association,^  with  the  provision  sometimes 
added,  that  members  who  have  been  such  for  less  than  one 
year,  shall  not  be  entitled  to  any  profits,  unless  by  the  grace 
of  the  association,  and  that  only  a  certain  proportion  of 
its  funds  shall,  at  any  one  time,  be  applied  in  satisfying 
withdrawing  members. 

Charter  and  By-Law  Provisions  as  to  Withdrawal,  Incon- 
sistent with  Statute,  Void. 

§  104.  Where  these  details  are  prescribed  by  the  statute, 

no   charter   or   by-law   provisions  can  vary  them  to  the 

'  See  Babcock  v.  The  Middlesex  share  of  profits  as  the  directors  may- 
Savings  Bank  and  Building  Asso-  determine,  they  must  allow  some, 
ciation,  28  Conn.  302;  Even  in  Fleming  v.  Self,  18  J.  P.  296;  23  L. 
such  case  the  withdrawing  mem-  T.  Rep.  63;  Kay,  518;  S.  C,  upon 
ber  is  liable  to  his  share  of  losses  appeal,  3  Eq.  Rep.  14;  24  L.  T.  Rep. 
and  expenses  incurred.  loi;  18  J.  P.  772;  24  L.  J.,  Ch.  29; 

"  Where  the  statute  or  rules  give  i  Jur.,  N.   S.  25;  3  W.  R.  89;  3  De 

the  right  to  withdraw,  with  such  G.,  M.  and  G.  987. 
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prejudice  of  withdrawing  members  ;  and  where  the  charter 
specifies  them,  any  by-law  inconsistent  therewith  is,  of 
course,  void.'  It  is,  however,  in  such  case,  necessary,  that 
the  person  desiring  to  withdraw  with  the  benefits  ordained 
by  the  statute,  put  himself  into  the  proper  position  by  com- 
plying strictly  with  the  requirements  and  formalities  called 
for  by  the  same,  and  also  with  all  regulations  made  by  the 
society  not  inconsistent  with  it.^  As  soon  as  he  has  done 
so,  his  rights  against  the  association  are  perfected,  no  matter 
what  may  be  the  provisions  of  its  own  rules.  Thus,  where 
the  statute  gives  the  right  to  withdraw  with  certain  bene- 
fits, after  the  expiration  of  the  first  year  of  membership, 
upon  thirty  days'  notice  to  the  society,  whilst  the  charter 
of  the  association  provides  that  "  members  may  withdraw 
only  on  good  and  sufficient  cause  shown,  to  be  judged  of 
by  the  Board  of  Directors  ;  "  a  person  who  has  complied 
with  the  requirements  of  the  statute  alone  is  held  entitled 
to  its  full  benefit,  and  the  charter  provision,  inconsistent 
with  it,  is  utterly  void.^  Equally  inoperative,  under  the 
same  statute,  is  a  by-law  assuming  to  compel  withdrawing 
members  to  compete  for  the  priority  of  payment  of  their 
claims.*  And  the  law  governing  in  such  case  is  that  in 
force  at  the  time  the  charter  was  gi'anted,  and  under  which 
it  was  granted.** 

Terms  of  Withdrawal,  Deviating  from  Prescribed  Kule, 
may  Become  Binding:  on  Society. 

§  105.  Where,  however,  the  operation  of  the  variance 

between  the  rule  adopted  by  the  society,  and  the  provision 

of  the  statute,  is  in  favor  of  the  member,  and,  upon  the 

whole,  adverse  to  the  society's  interests,  in  strictness  it  may 

'  "Any  attempt  on  the  part  of  494;  Eooz'sApp.,  109  Pa.  592.     And 

the    corporation,     by    by-laws    or  see  post,  J|  105-107. 

otherwise,  to  deprive  a  member  of  a  See    Rhoads    v.   Hoernefstown 

a  right  secured  to  him  by  the  cor-  Building  and  Savings  Association, 

porate  articles,  is  an  excess  of  its  82  Pa   180(185). 

authority:"     Bergman  v.  St  Paul,  <  Rodgers   v.  S.  W.  Mutual  Sav- 

etc.  Association,  29  Minn.  275;  13  ings  Fund  and  Building  Associa- 

N.  W.  Rep.  120.  tion,  7  W.  N.  (Pa. )  95. 

2  Security    Loan    Association    v.  »  Miller  v.  Jefferson  Building  As- 

Lake,  69  Ala.  456;  Hartford  v.  Co-  sociation,  50  Pa.  32. 
op.  Mut,  Homestead  Co.,  128  Mass. 
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be  equally  ultra  vires ;  yet  this  plea  cannot  be  set  up  by 
the  society  when  it  has  derived  benefit,  even  if  only  of  a 
temporary  kind,  from  the  member  acting  under  it,  or  has 
placed  him  in  such  a  position  in  consequence  of  his  relying 
upon  the  rule,  that  he  would  be  injured  by  its  abrogation/ 
This  doctrine  rests  upon  the  ground  of  equitable  estoppel, 
whereby  no  party  may  be  suffered  to  induce  another  to 
change  his  condition,  and  then  prejudice  him  by  conduct 
inconsistent  with  the  prospects  held  out  to  him.  Nor,  on 
the  other  hand,  is  the  party  benefited,  that  is,  the  member, 
a  proper  one  to  raise  objection  to  the  validity  of  the  ar- 
rangement.^ And  though  he  repudiate  it,  he  is,  where  it 
has  been  partly  carried  out,  entitled  to  its  benefits.'  That, 
in  general,  arrangements  of  this  kind  are  lawful,  has 
already  been  seen.'' 

Reg:iil.ation  of  "Withdrawals  by  Charter  or  By-Laws.    Con- 
struction. 

§  io5.  In  the  absence  of  any  statutory  provision  upon 
the  subject,  the  matter  of  the  terms  of  withdrawal  is  open 
to  regulation,  either  by  charter  and  by-laws  passed  in  ac- 
cordance therewith,  or  by  by-laws  alone.^  Whatever  regu- 
lations may  thus  be  adopted  and  conditions  imposed  by  the 
society,  so  long  as  they  are  not  contrary  to  the  spirit  of  the 
charter,  to  the  laws  of  the  State  and  of  the  Union,  will  be 
binding  upon  all  parties.  Where,  for  example,  the  by-laws 
require  notice  of  withdrawal  to  be  given  to  the  directors,  a 
notice  given  to  a  special  meeting  of  members  is  not  a  suf- 
ficient notice,  though  every  ofiicer  and  director  be  actually 
in  attendance.^  The  association  may,  indeed,  waive  literal 
compliance  with  them  on  the  part  of  a  member,  either  in 
his  special  case  or  by  a  general  line  of  conduct.  Thus  a 
by-law  requirement  of  thirty  days'  written  notice  to  the 

!  Eyre   v.    Building  Association,  '  See  Ibid.;  but  also,  post,  \\  145, 

17   I<eg.    Int.    (Pa. )  148;   Miller  z/.  146. 

Jefferson  Building  Association,  50  ■*  See  ante,  \  82. 

Pa.    32;     Archer    v.     Harrison, ,  7  'Fitzgerald     v.    Hennepin    Co., 

De  G.,  Mac  and  G.  404;  3  Jur.,  N.  etc..  Association,  (Minn.)  57  N.  W. 

S.  194;  and  see  post,  \  325.  Rep.  io65. 

^  See   Hoboken   Building    Asso-  ^  Assigned  Estate  of  Wm.  Brown 

ciation  v.  Martin,  13  N.  J.  Eq.  428.  Building  Association,    12    W.    N. 

(Pa.)  207. 
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secretary  was  held  to  be  waived  by  the  association  where  it 
was  proved  that  the  latter  had  uniformly  treated  a  mere 
oral  notice  to  one  acting  for  the  secretary  as  a  substantial 
compliance  with  it."  If,  on  the  other  hand,  the  regulations 
relating  to  withdrawals  are  not  explicit,  or  admit  of  several 
interpretations,  the  leaning  of  the  courts  is,  to  favor  the 
member  as  against  the  building  association,  and  to  give  to 
his  liberty  the  benefit  of  any  doubt.  Thus,  the  by-laws  of 
an  association  provided  that  "  in  case  any  member,  by  rea- 
son of  sickness,  removal,  or  through  misfortune,  is  unable 
to  continue  the  payment  of  his  subscription,  he  may  give 
notice  to  the  secretary  of  an  intention  to  withdraw  from 
the  association,  and  in  case  the  directors  are  satisfied  as  to 
the  grounds  of  withdrawal,  his  whole  amount  of  subscrip- 
tion shall  be  returned,  except  the  entrance  fee  ;  "  ^  and  that 
"  any  person  wishing  to  withdraw  for  the  above  reasons,  or 
otherwise,"  and  who  shall  have  been  a  member  for  a  cer- 
tain length  of  time,  "  and  be  clear  of  the  books,"  shall  be 
entitled  to  certain  interest  on  that  amount.  It  was  held 
that  any  person  having  been  a  member  for  the  period  of 
time  specified,  and  being  "  clear  of  the  books,"  might  with- 
draw without  leave  of  the  directors,  and  was  entitled  to  the 
,  benefits  set  forth  in  the  by-laws.^  The  requirement  of  the 
directors'  approval  applied  only  to  those  who  wished  to 
withdraw  for  the  reasons  given  in  the  by-laws,  and  who  had 
not  been  members  for  the  specified  time. 

OflBcers  Cannot  Exercise  Discretion  in  Approving  Witli- 
dra Wills  Arbitrarily. 

§  107.  Nor  have  the  officers,  vested  with  such  power  of 

approval  by  the  rules  of  the  society,  the  right  to  exercise 

it  capriciously,  unreasonably,  or  oppressively.     The  rules 

of  a  building  association  provided,  that,  if  any  member, 

'McKenney   v.   Diamond    State  payment    for  which    the    member 

Loan    Association,   (Del.)    18  Atl.  may  subsequently  claim  credit,  un- 

Rep.  905.                            ,  der  any  circumstances.     Barker  v. 

2  Entrance  fees  in  building  asso-  Bigelow,  15  Gray  (Mass.),  130. 

ciations  are  properly  applicable  to  3  Fuller  v.   Salem   and  Danvers 

the  discharge  of  the  ordinary  ex-  Loan    and    Fund    Association,   10 

penses  of  the  association,  and  are  Gray  (Mass.),  94. 
not  to  be  considered  a  deposit  or 
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by  reason  of  sickness,  removal  from  the  city,  or  misfor- 
tune, were  unable  to  continue  his  subscriptions,  he  should 
give  notice  of  his  intention  to  withdraw  ;  and  in  case  the 
Board  of  Trustees  were  satisfied  as  to  the  grounds  of  with- 
drawal, the  whole  amount  of  subscriptions  paid  in  by  the 
member  should  be  returned  to  him.  A  member  gave  no- 
tice, in  due  form,  of  his  intention  to  withdraw,  on  the 
ground  that  he  was  "no  longer  able  to  continue  the  pay- 
ment of  his  subscriptions  to  the  association,  owing  to  vari- 
ous misfortunes,  losses  in  business,  sickness  in  his  family, 
and  the  rigor  of  the  times."  The  approval  of  the  trustees 
being  withheld,  suit  was  brought  by  the  rnember  against 
the  society.  It  was  held  that  he  must  be  permitted  to 
prove  the  truth  of  his  alleged  grounds  of  withdrawal', 
which  were  set  forth  in  his  complaint  and  denied  in  the 
building  association's  answer ;  and  that,  if  he  proved,  upon 
these  grounds,  his  total  inability  to  continue  his  subscription, 
and  that  there  was  nothing  in  the  pecuniary  circumstances 
or  condition  of  the  building  association  furnishing  any  rea- 
son why  the  money  paid  into  it  should  not  be  returned,  he 
might  recover  it  back,  although  the  Board  of  Trustees  may 
not  have  declared  themselves  satisfied  as  to  the  grounds  of 
his  withdrawal.  This  approval,  it  was  said,  could  not, 
under  any  and  all  circumstances,, be  an  indispensable  con- 
dition to  a  member's  right  to  withdraw  and  receive  back 
his  money ;  or,  rather,  the  trustees  had  not  the  right  to 
withhold  their  consent  arbitrarily,  when  no  ground  existed, 
or  could  be  suggested,  for  their  so  doing.' 

Limitation  Upon  Right  to  Withdraw. 

§  io8.  The  right  of  withdrawal,  however,  exists  and 
may  be  exercised  only  while  the  association  is  a  going  con- 
cern or  the  series  to  which  the  stock  belongs  running.  It 
cannot  'be  exercised  when  the  stock  has  reached  par,  and 
the  association  or  series  exists  only  for  the  purpose  of  liqui- 
dation.^    Nor,  as  has  been  settled  in  England,  can  it  be  ex- 

'  Wetterwulgh   v.  The  'Knicker-  tion  v.  Sperring,  io6  Pa.  334.     Or 

bocker  Building  Association,  2  Bos-  after  a  winding-up  order:  Brownlie 

(N.  Y. )  381.  V.  Russell,  8  App.  Cas.  235. 

^  Laurel    Run  Building  Associa- 
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ercised  where  the  association  is,  at  the  time,  known  to  be 
insolvent.'  The  provisions  for  withdrawal  are  not  intended 
to  apply  to  the  latter,  any  more  than  to  the  former  case. 
"  It  would  be  altogether  unreasonable  to  suppose  that  it 
was  intended  in  the  event  of  insolvency  to  permit  one  set 
of  members  to  escape  from  liability  at  the  expense  of  the 
others.  .  .  The  rule  (as  to  withdrawals)  seems  .  .  .  not  to 
contemplate  any  such  contingency  as  a  suspension  of  its 
business,  and,  therefore,  only  to  provide  for  a  withdrawal 
from  the  society  while  it  was,  or  was  believed  to  be,  still 
solvent."  ^  That  this  doctrine  is  correct  as  far  as  it  goes  is 
self-evident.  But  there  is  no  reason  why  it  should  not  go 
a  step  further  by  omitting  the  qualification  introduced  by 
reference  to  the  notoij'iety  of  the  fact  of  insolvency.  Apart 
from  the  consideration  that  one  who  knows  the  association 
to  be  insolvent  is  guilty  of  bad  faith  towards  his  fellow- 
members  when  he  attempts  to  get  himself  paid  at  their 
cost,  there  is  every  bit  as  much  reason  why  an  actual  state 
of  insolvency,  though  unknown  at  the  date  of  the  giving 
of  a  withdrawal  notice,  should  prevent  it  from  becoming 
effectual.  The  payment  of  the  claims,  in  the  one  case,  as  in 
the  other,  would  give  an  unfair  advantage  to  the  with- 
drawing and  entail  an  undue  injury  upon  the  remaining 
members.  Accordingly,'  it  has  been  decided  in  Pennsyl- 
vania, that  the  fact  of  insolvency  of  an  association  nega- 
tives the  right  of  any  one  to  obtain  a  priority  over  his  fel- 
lows by  giving  notice  of  withdrawal.?  "The  right  of  with- 
drawal presupposes  that  at  least  a  relative  proportion  of  the 
assets  will  remain  for  the  benefit  of  those  who  continue  to 
be  active  members  of  the  association."  *  Whilst,  therefore, 
it  has  been  held  that  members  who  had  given  notice  to 
withdraw,  and  whose  notices  had  matured  before  the  so- 
ciety's insolvency  was  manifest  or  declared,  were  entitled 
to  stand  upon  their  rights  as  withdrawing  members^  even  to 

'  In  re  Sunderland,  etc.,  Build-  Hanney  v.  Building  Association,  16 

ingSoc,  24Q.  B.  D.  394;  Kempz/.  W.   N.   450.     See    also    Criswell's 

Wright,  [1894]  2  Ch.  462.  App.,  100  Pa.  488. 

Hn  re  Sunderland,  etc.,  B.  See,  <  Christian's  App.,  supra,  at  p. 

supra,  at  p.  403,  per  Mathew,  J.  189. 

'Christian's  App.,  102- Pa.  184; 
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the  detriment  of  those  who  had  not  withdrawn  or  whose 
notices  had  not  matured ; '  the  better  and  niore  logical 
doctrine  would  seem  to  be,  that  the  existence  of  a  state  of 
insolvency  at  the  time  of  the  giving  of  the  withdrawal 
notice,  ascertained  at  any  time  before  actual  payment  of  the 
claim,  renders  the  notice  abortive  and  destroys  the  right  to 
withdraw  or  to  claim  any  benefit  under  the  notice  already 
given.  This  principle  does  not,  of  course,  invalidate  set- 
tlements already  made  in  good  faith  with  withdrawing 
meinbers,  who  liave  been  paid  out,^  nor  subject  the  right 
of  withdrawing  members  to  clai;ni  payment  in  accordance 
with  the  provisions  relating  to  withdrawals  to  jeopardy 
by  reason  of  causes  of  insolvency  arising  after  notice  of 
withdrawal.^ 

Kffect  of  Notice  of  Witlidrawal. 

§  109.  The  status  of  a  member  who  has  given  notice  of 
withdrawal  is  to  some  extent  a  peculiar  one.  Ordinarily, 
under  the  rules  of  the  association,  he  has  no  right  to  ex- 
ercise the  general  functions  of  a  member.  Indeed,  his 
doing  so, — as  whpre,  after  giving  notice  of  withdrawal,  he 
by  proxy,  knowingly  and  intentionally  participates  as  a 
stockholder  in  the  deliberations  of  stockholders'  meetings, — 
has  been  held  to  be  a  waiver  of  his  right  to  withdraw 
under  said  notice.*  Nor  can  he,  properly  speaking,  transfer 
the  stock  which  he  has  given  notice  of  his  desire  to  with- 

'  Walton  V.   Edge,  10  App.  Cas.  fairs.     In   McKenney  v.  Diamond 

33;    Barnard  v.  Tomson,   [1894]  i  State  Loan  Association,    (Del.)  18 

Ch.  374.  Atl.  Rep.  905,  it  seems  to  be  held 

*  Re  Sheffield,  etc. ,  Building  that  one,  who,  at  the  time  when 
Soc. ,  22  Q.  B.  D.  470:  and  see  Booz's  an  association  is  partially  insolvent, 
App.,  log  Pa.  592;  Miller  z;.  Jeffer-  gives  notice  of  withdrawal,  is  en- 
son  Building  Association,  50  Pa.  32;  titled  to  recover  from  it  the  present 
Wangerien  v.  Aspell,  42  Ohio  St.  worth  of  his  stock  {i.  e.,  the  ag- 
655,  24  N.  E.  Rep.  405.  ~  gregate  of  what  he  has  paid  in^ 

'Christian's  App.,   102  Pa.  184,  with  interest  from  the  time  of  pay- 

189;  Browne  v.  Sanders,   20  D.  C.  ment)  less  fines,  interest  and  in- 

455>   2o"'Wash.  L.  Rep.    277,   283.  surance  due  from  him,  as  provided 

Losses  thus  arising  are  the  losses  of  by  the  by-laws,  but  not  losses  and 

the  withdrawing    member's  asso-  expenses. 

ciates,  and  not  his,  he  having  no  ••  Decatur  Building  and  Investm. 

longer  any  responsibility  in  the  Co.    v.   Neal,   (Ala.)    12  So.  Rep. 

management  of  the  corporate  af-  780. 
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draw ;  though  he  is  at  liberty,  before  being  fully  paid  by 
the  association,  to  assign  and  transfer  the  balances  due  him 
from  it  to  a  member  of  the  association  or  to  any  other  per- 
son.^ But,  during  the  period  which  his  notice  has  to  run 
before  the  association  is  bound  to  pay  him  out,  he  does  not 
cease  to  be  a  member.  Thus  "prima  facie,  a  three,  months' 
notice  to  withdraw  means  a  notice  to  withdraw  at  the  end 
of  the  three  months  for  which  the  notice  is  required."^ 
Hence,  in  the  interval  between  the  giving  of  the  notice  and 
its  maturity,  ~"  the  true  mode  of  describing  him  (the  with- 
drawer)  is  to  describe  him  as  a  member  who  has  given 
notice  of  withdrawal,  and  is  entitled  to  payment.'"  His 
membership  is  only  determined  after  the  expiration  of  the 
required  period  of  notice.*  Remaining,  however,  up  to 
that  point  of  time,  a  member  of  the  association,  it  has  been 
held  that  he  is  to  be  counted  as  such  in  ascertaining  the 
statutory  majority  necessary  for  dissolution,^  and  aflFected 
by  rules  °  and  resolutions  adopted  by  the  association, - 
though  touching  the  very  right  which  he  is  endeavoring  to 
exercise.  Thus,  after  notice  of  withdrawal  had  been  given 
by  a  member,  the  rules  of  the  association  were  so  altered  as 
to  empower  the  directors  to  pay  off  withdrawal  claims  of 
less  than  a  certain  amount  in  priority  to  those  exceeding 
the  same.  The  member,  whose  claim  belonged  to  the 
latter  class  and  was  postponed  by  the  new  rule  was  never- 
theless held  bound  by  it.''  Again,  it  was  held  competent 
for  the  members  of  a  building  society  by  an  instrument  of 
dissolution  ^  to  vary  the  rights  of  members  under  the  rules 
by  a  provision  that  members  who  had  given  notice  of  with- 
drawal should  have  no  preference  or  priority  over  members 


'  See  Hennighausen  and  Wolff,  Walker,   2  Jur.,  N.  S.  13;   20  J.  P. 

Rec'rs  v.  Tisher,  50  Md.  583.  53;  26  L.  T.  Rep.  182;  2  Kay  and  J. 

2  Sibun  V.  Pearce  (C.  A.),  44  Cla.  211,  that  a  member  is  not  bound  by 
-D.  354i  361 1  per  North,  J.  new  rules  made  after  giving  notice 

3  Ibid.,  p  371,  perLindley,  Iv.  J.  of  intention  to  withdraw. 

*  See  U.   S.  Building  and  Loan  '  Pepe  v.  City  and  Suburb.  Perm. 

Association   v.    Silverman,   85   Pa.  Building Soc,  [1893]  2  Ch.  311. 

394,  397-  *  Under  I  32  of  the  Building  So- 

5  Sibun  V.  Pearce,  supra.  cieties  Act  of  1874. 

^  It    was   held    in  Armitage  "  v. 
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who  had  not  given  such  notice.'  In  answer  to  the  claim, 
that,  at  the  time  of  giving  the  notice,  the  member's  right 
to  payment  according  to  the  rules  then  existing  became 
vested,  Chitty,  J.,  in  the  former  case,^  says  :  "  When  the 
plaintiff  gave  notice  of  withdrawal,  he  had  a  vested  right 
to  be  paid  according  to  the  then  existing  rule ;  but  this 
does  not  settle  the  question,  because  there  existed  also 
against  him  the  power  of  altering  the  rule,  so  that  the 
question  assumes  this  form,  that  he  had  a  vested  right 
liable  to  be  divested  by  any  later  rule  duly  passed."  He  is 
also  to  be  treated  as  a  member  within  the  meaning  of  a 
rule  requiring  submission  of  disputes  between  society  and 
members  to  arbitration.' 


Effect  of  Witlidiawal  when  Perfected. 

§  iio.  As  soon  as  a  member  has  perfected  his  right,  as 
a  withdrawing  stockholder,  against  the  association,  by  giv- 
ing the  proper  notice  *  of  his  intention,  for  the  specified 


'  Kemp  V.  Wright,  [1894]  2  Ch. 
462.  This  result  would,  probably, 
have  followed  anyhow,^  under  the 
principle  laid  down  in  the  pre- 
ceding section.  But  the  decision 
is  based  upon  the  power  of  the  as- 
sociation to  bind  those  who  had 
given  notice  of  withdrawal,  andnot 
upon  the  equitable  result. 

2  Pepe  V.  City  and  Suburb.  Perm. 
Building  Soc,  fupra,  at  p.  313-4. 
Compare  these  decisions  with  Hol- 
yoke  B.  and  L.  Association  v.  Lewis, 
I  Colo.  App  127,  27  Pac.  Rep.  872; 
Englehardt  v.  Fifth  Ward  Perm.  D. 
S.  and  L.  Ass'n,  (Super.  Ct.  Buflf.) 
25  N.  Y.  Supp.  835  (see  dissenting 
opinions  of  Titus,  C.  J. ) ;  McKenney 
V.  Diamond  State  Loan  Ass'n, 
(Del.)  iS  Atl.  Rep.  905, — which 
hold,  in  svibstance,  that  the  pro- 
visions of  the  by-laws  concerning 
withdrawal,  in  force  at  the  time  a 
person  becomes  a  member  give 
him  a  vested  right  to  such  with- 
•drawal  which  cannot  be  affected  to 
his  prejudice   by  any  subsequent 


amendment  or  alteration,  without 
his  consent.  On  the  other  hand,  it 
was  held,  in  Stohr  v.  San  Francisco 
Musical  Fund  Soc,  82  Cal.  557;  22 
Pac.  Rep.  1 125,  that  a  mutual  bene- 
fit society  may  limit,  by  amend- 
ment of  its  by-laws,  the  right  to 
sick  benefits  of  %io  per  week  in- 
definitely to  that  amount  per  week 
for  a  certain  number  of  weeks 
thereafter,  the  society  having  the 
power  to  repeal,  alter  or  amend  its 
by-laws :  and  that  said  limitation 
would  apply  to  a  then  sick  member. 
Bearing  in  mind  that  a  member 
who  has  given  notice  of  withdrawal 
is  nevertheless  a  member  until  the 
notice  expires,  the  analogy  between 
this  case  and  the  English  cases 
above  cited  seems  complete. 

^  Walker  v.  General,  etc.,  Build- 
ing Soc.  ,36  Ch.  D.  777. 

■"  Or  what  is  received  by  the  asso- 
ciation as  such:  McKenney  v. 
Diamond  State  Loan  Association, 
(Del.)  18  Atl.  Rep.  905. 
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time/  and  conforming  with  all  lawful  requirements  in  the 
premises,  he  becomes  a  creditor  of  it,  to  the  amount  coraing 
to  him  under,  the  rules  and  statutes,^ — ^payable  out  of  the . 
available  funds,  as  between  himself  and  others  having  with- 
drawal claims  pending,  in  the  order  in  which  his  withdrawal 
was  perfected,  not  pro  rata  with  those  whose  withdrawals 
were  perfected  later.^  He  is,  however,  a  creditor  in  a  qual- 
ified sense  only,^  not  like  general  or  outside  creditors  *  who 
can  enforce  their  claims  regardless  of  the  consequences  to 
the  persons  composing  the  corporation.  The  credit  to  which 
he  is  entitled  is  the  result  of  transactions,  not  between  him 
and  the  corporation  as  strangers,  but  carried  on  by  the  cor- 
poration for  the  common  and  equal  benefit  of  all  its  mem- 
bers, of  whom  he  was  one.  Into  it  enters  a  share  of  the 
profits  made  upon  money  contributed  to  the  association 
which  was  not  his  money,  but  that  of  his  associates.  It  is, 
therefore,  but  fair,  that,  in  his  position  of  creditor,  given 
him  by  the  law  of  the  association  as  a  relief  from  his  con- 
tract of  membership  and  the  natural  consequences  of  its 
'determination  by  him,°  he  should  not  be  permitted  unduly 
to  harass  the  association. 

Withdrawing'  Member  inayProceerl  agaiiist  Society  at  Lsiw. 

§  III.  Apart  from,  or  within  the  limits  of  statutory  or 
lawful  by-law  restrictions,'  he  must  be  permitted  to  enforce 

'  vSee  Hartford  v.  Co-operative  law  provided  that,  "if  any  mem- 
Homestead  Co  ,  128  Mass.  494.  ber    wishes    to    withdraw  ...  he 

2U.  S.  B.  and  ly.  Ass'n  v.  Silver-  shall  give  notice  .  .      of  such  in- 

,  man,  85  Pa.  394,  398;  Englehardt  v.  tention,  when  the  company  shall,- 

Fifth  Ward  Perm.  D.  Sav.  and  L.  within  one  year  from  the  receipt  of 

Ass'n,  (Super.  Ct.  Buff.)  25  N.  Y.  such  notice,  pay  to  said  member 

Supp.  835.    And  see  Browne  v.  San-  the  sum  of  money  which  he  has 

ders,  20  D.  C.  455  ;  20  Wash.  L.  Rep.  paid  as  instalments,  and  the  Jioo 

277-  which  he  originally  paid  for  stock"; 

^Hoyt  V.   Interocean  B.  Ass'n,  another  by-law  provided  that,  "  if 

(Minn.)  60  N.  W.  Kep.  678;  pro-  any  member  wilfully  neglects  his 

vided  the  society  be  solvent  and  no  payments,  he  shall,  after  one  year, 

other  order  prescribed  :  ib.  take  what  money  he  has  paid  into 

*  Christian 's  App. ,  102  Pa.  1 84, 1 88.  the  company  as  instalments  and  for  • 

5  Ibid. ;    In   re    Blackburn    and  slock " :  it  was  held  that  the  two 

Distr.  Benef.  B.  Soc. ,  ( C.  A, )  48  L.  by-laws  must  be  construed  together, 

T.  Rep,,  N.  S.,  134.  and  that  a  member  who  had  not 

« Supra,  \  99.  given  notice  of  intention  to  with- 

'  See  post,  J  271,     Where  one  by-  draw  until  within  less  than  a  year 
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his  right  against  the  association  by  an  action  at  law/  and 
the  fact  that  he  may  also  have  a  remedy  in  equity  ^  cannot 
stand  in  the  way  of  his  doing  so.^  There  is  perhaps,  aside 
from  the  restrictions  referred  to,  no  plea  short  of  that  of 
insolvency  from  losses,  etc.,  before  the  member's  with- 
drawal,''— that  is,  actual  insolvency,  not  a  mere  apprehen- 
sion of  ultimate  insolvency," — by  which  the  association  can 
escape  the  entry  of  judgment  against  it.'  The  same  right 
that  belongs  to  the  withdrawing  member  belongs  to  his 
assignee  of  balances  due  upon  withdrawal,  even  though  the 
latter  be  a  member  of  the  association.^  But  an  averment 
by  the  building  association,  defendant,  of  losses  sustained 
at  the  time  of  the  withdrawal,  will  prevent  judgment 
against  it  by  the  withdrawing  member  until  the  amount 
really  due  him  had  been  ascertained.* 
Discretion  of  Courts  as  to  Execution  against  Society. 
,  §  112.  Judgment  being  obtained  against- the  building 
association,  it  does  not,  however,  necessarily  follow  that 
execution  may  issue  at  once.  The  fact  that  the  claimant 
has  obtained  a  judgment  ascertaining  the  amount  of  his 
claim  does  not  alter  the  character  of  the  same  nor  the 
character  in  which  he  holds  it.'  Indeed,  where  the  whole 
subject  of  withdrawals  is  left  to  charter  or  by-law  regula- 

before    bringing    suit,    could    not  Association  v.    Silverman,    supra; 

maintain    an    action    against    the  Wittman  v.  Building  Association ,  7 

society  for  the  amount  of  stock  and  W,  N,  (Pa,)  70.     And  the  burden 

^instalments  paid  by, him:   Hartford  of  showing  losses  affirmatively,  in 

V.  Corop   Homestead  Co.,  supra.  order  to  charge  a  member  desiring 

'  U.  S  Building  and  I,oan  Associ-  to  withdraw  is,  upon  the  building 

ation     V.     Silvferman,    supra;    O'-  association;     National  Building  As- 

Roufke  V.  West  Penna.   L-  and  B.  sociation  v.    Hottenstein,  10  Pitts, 

Association,   93    Pa.    308;     Engle-  I/Cg.  J,,  N.  S,  (Pa, )  225, 

hardt  v.  Fifth  Ward,  etc.,  Associa-  'Thompson,  B,   A,,   p,    68,  cit, 

tion,  supra;  Wetterwulgh  v.  Knick-  Jungkuntz  v.  Building  Association, 

erbocker  Building   Association,    2  6  Bull,  428, 

Bos,  (N.  Y, )  381,   And  see  Atwood  *  U,  S,  Building  and  Loan  Asso- 

V.  Dumas,  149  Mass,   167,  21  N.  E>  ciation   v.  Silverman,  supra.     See 

Rep,   236;    Laurel    Run    Building  infra.  §§  114-115, 

Association   z/,   Sperring,   io5    Pa.  ' Heunighausen     and     Wolff, 

334.  Rec'rs,  v.  Tisher,  50  Md,  583, 

'  See  post,  §§  117,  516-518,  *  Wittman  v.  Building  Associa- 

'  Englehardt  »,  Fifth  Ward,  etc.,  tion,  7  W.  N.  (Pa.)  80. 

Association,  supra,  '  See  Christian's  App.,   102   Pa. 

*  See  U,   S,  Building  and  Loan  184. 
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tion  ;  i.  e.^  when  the  absolute  right  to  withdraw  and  re- 
ceive certain  benefits,  immediately  upon  a  certain  notice,  is 
not  expressly  secured  by  statutory  enactment ;  it  would 
seem  that  the  claim  of  a  withdrawing  member, — not  to  be 
invested  •  with  rights  of  a  creditor,  a  judgment  creditor 
even, — ^but  to  force  the  society  at  once  to  a  full  settlement 
with  him,  may  be  modified,  to  some  extent,  and  postponed, 
by  reason  of  some  matter  or  thing  contained  in  the  consti- 
tution of  the  society  of  which  he  was  a  member,  or  found 
in  the  present  circumstances  of  the  same,  making  it  in- 
equitable or  unjust  to  his  late  fellow-members,  to  allow 
them  to  be  unduly  embarrassed  by  immediate  process. 
Thus  in  a  case  already  referred  to,'  it  was  held  that  a  re- 
covery might  take  place  upon  proof,  inter  alia,  "  that  there 
was  nothing  in  the  pecuniary  circumstances  of  the  building 
association  furnishing  any  reason  why  the  money  paid 
should  not  be  returned;"  and  in  another;^  a  set-off,  by 
members  of  the  association  indebted  to  it,  of  balances  as- 
signed them,  by  withdrawing  members,  against  claims  of 
the  society,  were  allowed,  "  there  being  nothing  in  the 
constitution  making  it  inequitable,  with  due  regard  to  the 
rights  of  others,  to  allow  the  set-off."  It  is  by  virtue  of  his 
past  association  with  the  remaining  members,  and  the  par- 
ticipation allowed  him,  by  the  rules,  in  the  profits  of  their 
money  as  well  as  his  own,  that  the  withdrawing  share- 
holder receives  back  the  payments  he  has  made,  increased 
by  a  certain  amount.  It  would  not  be  right  to  suffer  him, 
by  way  of  acknowledging  this  benefit,  to  turn  upon  the  so- 
ciety he  had  just  left,  under  circumstances  exonerating  it 
from  the  charge  of  wilful  tardiness,  or  of  wilfully  ar- 
ranging its  affairs  in  such  a  manner  as  to  make  its  funds 
unavailable  for  withdrawals,  and  when  the  inconvenience 
-of  a  reasonable  delay  would  be  slight  to  him,  whilst  the 
embarrassment  resulting  to  the  society  and  its  members 
from  an  instantaneous  collection,  by  judicial  process,  of  the 
debtj  which  it  has  nourished  and  strengthened,  and  which 

>  Wetterwulgb  z/,   The  Knicker-  » Hennighausen-      and      Wolff, 

l)&cker  Building  Association,-2Bos.      Rec'rs.  v,  Tisher,  50  Md,  583.     ' 
(N.  Y,  Super.  Ct.)  381.  --  -  :     ^ 
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exists  against  it,  by  its  own  conscientiousness,  sense  of  jus- 
tice, and  good  management,  might  be  such  as  to  throw  the 
entire  business  into  confusion.  There  may,  in  the  cir- 
ctxmstances  discussed,  be  no  reason  for  denying  the  right 
to  judgment  against  the  society,  to  a  member  who  has 
perfected  his  claim  against  it  by  observing  all  the  prere- 
quisites of  withdrawal.  But  the  court  has  the  power,  and 
the  building  association  has  the  right  to  invoke  that 
power,  of  restraining  the  immediate  issuing  of  execution 
against  the  building  association  for  the  collection  of  the 
judgment,  when  proper  equities  are  shown  by  the  society, 
either  tempo^'arily  in  order  to  give  it  a  reasonable  time  to ' 
make  up  the  money  without  undue  embarrassment  of  its 
affairs,'  or  permanently  where  it  turns  out  that  the  associa- 
tion was  insolvent  at  the  time  of  actual  withdrawal.^ 


Society  to  Keep  Funds  Available  for  Withdrawing  Mem- 
bers. 

§  113.  In  this  connection,  it  must  not  be  over- 
looked, that  it  is  the  duty  of  the  association,  whether 
the  right  of  withdrawal  be  granted  by  charter  or  by-law,  or 
ordained  by  statute,  to  keep  itself,  as  far  as  practicable 
and  in  accordance  with  the  dictates  of  experience  and  rea- 

'  Aside  from  the  natural  jusiice  claims    of   general   creditors    and 

of  this  view,  it  seems  to  be  suffi-  other  members.     (That  ordinarily 

ciently   sustained   by  the  general  such  jjrocess  will  lie,  see  Atwood 

spirit  of  the  courts'  reasoning  in  v.  Dumas,  149  Mass   167;  21  N.  E. 

Wettcrwulgli     V,     The     Knicker-  Rep.    236,   holding  "trustee  pro- 

bocker  Building  Association,  supra;  cess" — a    similar  one — applicable 

Hennighausen  and  Wolff,  Rec'rs,  to  claims  of  withdrawing  members 

V.    Tisher,  supra;    Englehardt    v.  against  the  association. )    Compare 

Fifth  Ward  Perm.   D.  Sav.  and  L.  the  general  statement  in  Heggie  v. 

Association,  supra;  U.  S.  Building  Building    and    Loan    Association, 

and  I^oan  Association  z;.  Silverman,  107  N.   C.  581;  12  S.   E.  Rep.  275, 

supra,  which  see  post,  W  141-143.  that  the  corporation  represents  the 

^  Under  such  a  state  of  facts  it  share  ovirners  in  defending  actions 

was  decided  in  Hanney  v.  Building  involving  the  rights  and  obligations 

Association,   16  W.  N,   (Pa.)   450,  of  the  corporation,  and  that  a  judg- 

per  Pershing,  P.  J,,  that  the  plain-  ment  regularly  obtained  against  it, 

tiff,  a  withdrawing  member,  can-  in  acourtof  cornpetentjurisdiction, 

not  comper  payment    b.y    attach-  in  the  absence  of  fraud  or  collusion, 

ment  execution  of  moneys  due  the  though  unjust  and  unconscionable, 

association,    to    the  exclusion    of  cannot  be  questioned  by  them. 
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son  as  to  the  probable  amount  required  for  withdrawals,  in 
readiness  to  meet  their  demands.  Where,  indeed,  one 
article  provided  that  all  the  moneys  received  by  the  asso- 
ciation should  be  loaned  to  members  except  as  thereafter 
provided  ;  and  a  later  one  directed  that  applications  for 
withdrawal  should  be  paid  "  as  soon  as  the  necessary  funds 
are  in  the  treasury,"  a  resolution  of  the  board  of  directors 
to  appropriate  one-half  of  the  money  on  hand  to  loans  and 
one-half  to  withdrawals  was  held  unauthorized,  the  asso- 
ciation having  no  right,  under  its  articles,  to  loan  any 
money  while  applications  for  withdrawal  were  on  file.^  It 
i^  manifiest  that  a  requirement  and  disability  of  such 
character,  however  obligatory,  because  of  its  insertion  in  the 
fundamental  law,^  may  operate  very  harshly  upon  the  ma- 
jority of  the  members.  But  entirely  apart  from  anything 
of  the  kind,  it  is  always  improper  for  a  building  associa- 
tion, and,  under  statutory  sanction  and  regulation  of  with- 
drawals, an  abuse  of  the  corporate  power,  to  invest  all  its 
funds,  and  leave  none  available  for  the  calls  of  withdraw- 
ing members.^  A  lack,  of  funds  from  that  reason  would 
constitute  no  defence  on  the  part  of  the  building  associa- 
tion, nor  establish,  in  itself,  a  ground  for  indulgence  in  the 
payment  of  withdrawing  members'  claims.^ 


'Wolfe   V.  Courkey  Ave.   Sav.,  ^  National  Loan  and  Homestead 

Aid  and  Loan  Association,  (Supr.  Association  v.  Hubley,  34  Leg.  Int. 

Ct.,   G.  T.,  5th  D.)  27  N.  y.  Supp.  (Pa.)  6;  24  L.  J.  50 

44.  *  In  Beethoven  Building  Associar 

2  The  articles  of  association  are  tion  v.  Weber,  (Pa.)  3  Centr.  Rep. 

in  the  nature  of  a  fundamental  con-  916,  it  was  held,  that,  inasuitbya 

tract,  in  form  between  the  corporat-  withdrawing    member     against  a 

ors,  and  in  practical  effect  between  building  association  on    an  order 

the  association  and  its  stockholders,  for  money  due  the  plaintiff,  an  af- 

which  neither  party  is  at  liberty  to  fidavit  of  defence  was  insufficient 

violate:  Bergman  v.  St.  Paul,  etc.,  to  prevent  judgment  which  alleged 

Association,  29  Minn.  275,  13  N.  that  plaintiff,  knowing  defendant's 

W.  Rep.    120;    Holyoke  Building  treasurer  to  be  in  funds  to  pay  the 

and  Loan  Association  v.  Lewis,  i  order,  made  an  arrangement  with 

Colo.  App.  127,  27  Pac.  Rep.  872:  him,  without  notice  to  the  associa- 

Englehardt  v.  Fifth  Ward  Perm.  tion,  for  delay  in  payment,  where- 

D.   Sav.  and  L.   Ass'n,  25  N.    Y.  after  the  treasurer  became  insolv- 

Supp.  835;  Wolfe  V  Courkey  Ave,  ent. 
Sav.,' etc..  Association,  supra. 
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Limitation  of  Funds  Available  for  Withdrawing'  Members. 

§  114.  The  statutory,  or  charter  or  by-law  mandate, 
binding  upon  the  building  association,  giving  the  absolute 
privilege  of  withdrawal,  with  profits,  upon  compliance  with 
the  terms  and  requisitions  of  the  enactment,  as  to  notice, 
'  etc.,  compels  the  payment  by  a  solvent  association  of  such 
claims  upon  demand,  in  accordance  with  the  mandate,  and 
after  expiration  of  the  legal  period  of  notice.  The  incon- 
venience which  might  arise  to  the  society  from  multiplied 
simultaneous  withdrawals,  and  the  danger  and  fatal  em- 
barrassment to  which  its  affairs  might  thus  fall  subject,  at 
any  moment,  at  the  pleasure  of  even  a  comparatively  small 
number  of  dissatisfied,  evil-disposed,  or  unreasonable  share- 
holders, are  averted  by  the  coupling,  with  that  provision, 
of  another,  whereby  not  more  than  a  certain  proportion  of 
the  funds  in  the  treasury  shall,  at  any  one  time,  be  ap- 
plicable to  the  satisfaction  of  withdrawing  members,  except 
by  the  consent  of  the  directors  of  the  building  association. 
This,  then,  becomes  a  charter  limitation  upon  the  rights 
of  withdrawing  members,  and  operates  to  prevent  a  conflict 
between  them  and  the  undisturbed  exercise  of  the  asso- 
ciation's corporate  functions,  by  narrowing  them  down  to 
a  certain  portion  of  its  assets  as  the  source  of  their  pay- 
ment ;  whilst,  at  the  same  time,  it  is  a  check  upon  the  so- 
ciety itself,  an  indication  of  the  proportion  of  funds  which 
it  should  be  ready  to  disburse  at  short  notice,  and  a  warning 
against  too  marginless  investments.' 

Effect  tbereof  upon  R'giit  to  Enforce  Payment  by  Suit. 

§  115.  In  the  presence,  side  by  side,  of  these  several 
provisions,  a  question  arises  as  to  the  rights  of  a  withdraw- 
ing member,  who  has  ^not  been  paid  by  the  association,  and 
has,  in  consequence,  instituted  his  action  against  it.  The 
first  case  involving  this  precise  question  arose  in  Pennsyl- 
vania. A  stockholder  of  a  building  association,  incorpo- 
rated under  the  Act  of  April  12,  1859,  gave  the  required 
notice  of  his  intention  to  withdraw  from  the  association, 
and,  not  being  paid,  brought  suit.     It  was  provided  in  the 

'  National   I/,   and  H.   Ass'n  v.      Ass'n  v.  Silverman,  85  Pa.  394. 
Hubley,  supra ;  U.   S.   B.   and  L. 


102  THE  I<AW   OP  BUILDING  ASSOCIATIONS.         [CH.  VI. 

act  that  at  no  time  should  more  than  one-half  of  the  funds 
in  the  treasury  of  the  corporation  be  applied  to  the  de- 
mands of  withdrawing  stockholders,  except  by  the  consent 
of  the  directors  of  the  association.     On  an  affidavit  of  de- 
fence, the  association  averred  that  fifty  per  cent,  of  its 
funds  had  already  been  so  applied,  and  that  the  directors" 
refused  to  apply  any  more,  for  the  time  being.     It  was  held, 
that  the  withdrawing  stockholder  was  not  debarred  by  the 
proviso  of  the  act  from  legal  process  for  the  recovery  of  his 
money  until  the  treasurer  might  have  funds  sufficient  to 
meet  his  claim,  but  was  entitled  to  his  judgment  for  the 
same.^     It  is  said  that  the  fact  that, the  association  has  no 
money  is  not  an  answer.     "  That  he  may,  upon  the  refusal 
of  the  company  to  pay  him,  sue  it,  and  recover  judgment, 
just  as  any  other   creditor,  is  not  doubtful.     It  is  urged, 
however,  that  he  is  estopped  by  the   proviso,  from  legal , 
process,  for  the  recovery  of  his  money,  until  the  treasury 
has  funds  sufficient  to  meet  his  claim.     If  this  be  the  true 
interpretation  of  the  statute,  then  is  this  creditor  in  a  most 
unfortunate  position  ;  for  the  corporation  may  never  choose 
to  make  the  necessary  provision  for  such  purpose,   and 
therefore  he  can  never  have  process  to  compel  it  to  do  so. 
It  is  a  fact  now  alleged  that  this  company  has  no  money  to 
apply  to  the  claim  in  suit.     When  will  it  have  ?  in  one, 
six,  or  ten  years,  or  ever  ?     And  will  the  Statute  of  Limi- 
tations be  suspended  in  the  mean  time  ?     To  these  ques- 
tions the  defendant  but  answers":     The  proviso  interposes 
to  prevent  the  plaintiff  from  all  compulsory  process,  though 
his  claim  be  recognized,  in  the  body  of  the  statute,  as  just 
and  proper,  as  long  as  the  corporation  manage  to  maintain 
an  empty  treasury,  or,  which  is  the  same  thing,  as  long  as 
prior  drafts  leave  no  money  to  be  applied  to  his  debt. 
Looking  at  the  statute  as  a  whole,  we  are  not  prepared  to 
adopt  an  interpretation  so  contrary  to  its  spirit  and  the 
plain  dictates  of  justice.     Whilst  it  is  certainly  intended 
that  the  operations  of  the  corporation  shall  not  be  embar- 
rassed by  having  the  whole  amount  of  its  cash  assets  taken, 
in  order  at  once  to  pay  the  withdrawing  stockholders,  yet 
'  U.  S.  Building  Association  v.  Silverman,  supra. 
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it  certainly  does  not  intend  that  no  provision^  shall  be 
made  for  their  payment,  and  that  they  may  be  indefinitely 
postponed,  even  from  judgment,  by  a  plea  of  quasi  in- 
solvency." '  Under  this  view,  the  withdrawing  member  is, 
therefore,  entitled  to  his  judgment ;  but  when  he  comes  to 
the  execution  of  it  against  the  association,  the  design  of 
the  proviso  is  made  manifest  and  its  supposed  object  served, 
by  enabling,  or,  rather,  obliging,  the  court  to  restrain, 
should  it  be  made  to  appear  just  and  equitable,  the  plaint- 
iff's execution,  in  order  to  give  the  building  association  a 
reasonable  time  to  raise  the  money  without  undue  de- 
rangement of  its  affairs.^ 

§  116.  In  other  jurisdictions,  this  veiw  has  not  been 
adopted.  It  was  decided  in  Texas,  that,  where  the  govern- 
ing rule  gave  the  right  of  withdrawal,  adding  a  proviso 
that  not  more  than  one-third  of  the  funds  in  the  treasury 
should  be  applied  to  withdrawals  without  the  consent  of 
the  directors,  judgment  could  not  be  recovered  against  the 
association  by  a  withdrawing  member  in  the  absence  of  al- 
legation and  proof  by  him  that  there  were  sufficient  funds 
in  the  treasury  to  meet  his  claim  in'  accordance  with  the 
rule,  or  that  the  directors  had  consented  to  its  payment.^ 
Similarly  in  England,  in  a  case  in  which  the  rules  of  the 
society  provided  for  the  payment  of.  depositors,  in  the  order 
of  their  notices  of  withdrawal,  "if  the  available  balance  in 
hand  shall  be  at'  any  time  insufficient  to  pay  all  the'  depos- 
itors wishing  to  withdraw,"  it  was  held  that  the  fact  that 
the  available  balance  was  insufficient  to  pay  the  depositors 


'  U.  S    Building  Association   v.  this  is  a  "  most  righteous  conclu- 

Silverman,   85    Pa.    394;   opinion  sion." 

of  Gordon,  J.      The  principle  of  '  Texas  Homestead  Building  and 

this  case  is  followed  in  Englehardt  Loan  Association   v.  Kerr,  (Tex.) 

V.  Fifth  Ward  Perm.  D.  Sav.  and  13  S.  W.  Rep.  1020.     The  recital  in 

1i.  Association,  (Super.  Ct.  Huff.)  25  plaintiff's  petition  of  the  first  part 

N.  Y.  Supp.  835,  Titus,  C.  J.,  diss.  of  the  by-law  (giving  the  right  of 

'  U.  S.    Building  Association   v.  withdrawal)  without  the   proviso, 

Silverman,   supra.     See  the  state-  constituted  a  variance  which  ren- 

ment  of  Ludlow,  P.  J.,  in  Assigned  dered  the   by-law  inadmissible  in 

Est.  of  Nat.  Sav.,  L.  and  Building  evidence  in  support  of  plaintiff's 

Association,  9  W.  N.  (Pa.)  79,  that  claim,  thus  leayirig  him  without 

proof  of  his  alleged  cause  of  action. 
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who  had,  given  notice  to  withdraw  prior  to  that  of  the 
plaintifE  was  an  answer  to  the  latter's  action  against  the 
society.'  And  in  Minnesota,  where  the  statute  obliges 
building  associations,  as  long  as  withdrawals  are  pending, 
to  set  aside  one-half  of  their  receipts  for  satisfaction  of  the 
same,  under  a  by-law  providing  that  at  no  time  should 
more  than  one-half  of  the  funds  in  hand  be  applicable  to 
the  demands  of  withdrawing  members  without  the  recorded 
consent  of  the  directors,  it  is  settled  that  such  a  member 
cannot  bring  an  action  and  take  judgment  against  the  as- 
sociation when  there  is  no  money  in  the  treasury  legally 
applicable  to  the  claim.^  This  result  is  based  both  upon 
the  statutory  and  upon  the  by-law  provision.  It  is  pointed 
out  that  a  withdrawing  member  is  not  to  be  placed  in  the 
same  category  with  general  outside  creditors  ;  that  there  is 
a  patent  inconsistency  between  permitting  him  to  main- 
tain the  action  and  recover  judgment  and  denying  him  the 
right  of  immediate  execution  ;  that,  in  spite  of  this  incon- 
gruous qualification  of  the  effect  of  the  judgment,  it  would 
still  secure  to  him  superior  rights  not  only  against  other 
members,  but  also  against  outside  creditors  whose  later 
judgments  were  based  upon  claims  which  did  not,  like  his, 
arise  from  stock  and  membership  relations  and  ought  there- 
fore properly  to  be  preferred  to  his  ;  that  the  operation  of  the 
judgment  as  a  lien  would  tend  seriously  to  embarrass  and 
cripple  the  association,  making  sales  of  its  real  estate  im- 
possible ;  and  that,  on  the  other  hand,  the  statute  of  limita- 
tions cannot  begin  to  run  until  the  right  of  action  accrues. 

'  Brett  V.   Monarch    Investment  loans  made  to  members,  repayable  .' 

Building  Soc,    [1894]   i  Q.  p.  367  only  in  instalments. 
(C.  A.)     The  " available  balance  "  «  Heinbokel    v.    National    Sav., 

was    held    to    mean,    not    merely  Loan    and    Building  '  Asiociation, 

money  in  the  treasury,  but  which,  (Minn.)  59  N.  W.  Rep.  1050.    The 

without  undue  loss  or  undue  delay,  complaint  and  proof  upon  the  trial, 

they  could  realize.     Compare  State  it  is  held,  must  show  the  existence 

V.  Redwood  Falls  B.  &  L.  Associa-  of  available  funds.     The  dissenting 

tion,  45  Minn.  154;  47  N.  W.  Rep.  opinion  of   the   Chief   Justice   in 

540;  10  L.  R.  A.  752,  that  the  funds  Englehardt   v.    Fifth   Ward,   etc., 

to  which  the  right  of  withdrawal  Association,    supra,    is    in  accord 

is  applicable  do  not  include  funds  with  this  decision, 
invested    in    and    represented   by 
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"  The  right  to  withdraw,"  says  ColHns,  J.,  "  and  to  receive 
back  what  has  been  paid  into  the  treasury  by  a  member  of 
the  association  exists  solely  by  virtue  of  the  by-law  or  the 
statute.  If  this  right  to  receive  money  out  of  the  treasury 
is  made  to  depend  upon  its  conditions  the  right  is  not  per- 
fect or  absolute  until  that  condition  exists  .  .  .  until  there 
is  money  available  for  the  purpose,  no  cause  of  action  ex- 
ists." It  is  added,  however,  that  the  case  considered  is 
one  in  which  there  has  been  no  bad  faith  on  the  part  of  the 
association,  and  that,  if  it  neglect  its  duty  towards  with- 
drawing members  by  failing  to  take  proper  steps  for  re- 
plenishing its  treasury,  a  proper  remedy  could  be  found. 
It  would  seem,  therefore,  that,  at  least  in  the  absence  of  an 
allegation  of  such  bad  faith  or  neglect,  the  weight  of  au- 
thority goes  to  deny  the  right  of  suit  under  statutory  or 
by-law  restrictions  such  as  "have  been  referred  to  in  the 
preceding  sections.  But,  in  an  action  on  a  mortgage  as- 
signed by  the  lassociation  as  collateral  for  the  payment  of 
an  order  given  to  a  withdrawing  member,  the  question 
whether  the  consent  of  the  directors  thereto  was  legal  un- 
der a  statutory  provision  that  not  more  than  half  the  funds 
in  the  treasury  shall  be  applicable  to  such  demands  with- 
out their  consent,  is  probably  immaterial.^ 

Bights  of  Members  on  Maturity  of  Stock. 

§  117.  When  the  stock  of  a  building  association  has 
manured,  that  is,  has  reached  a  value  which  will  permit  the 
payment  to  every  unadvanced  member  of  the  par  value  of 
the  shares  held  by  him  and  the  cancellation  of  the  obliga- 
tions of  borrowers,  it  is  the  right  of  each  of  these  classes 
of  members  to  insist  upon  that  result.  The  specific  rights 
of  borrowers  in  this  respect  will  be  considered  hereafter. 
The  right  of  every  unadvanced  member  is  to  be  paid,  with 
reasonable  promptness,  the  full  amount  coming  to  him,  ac- 
cording to  the  provisions  of  the  statute,  charter  or  by-law 
governing  in  the  premises.  In  purely  terminating  societ- 
ies, where  the  maturity  of  the  stock  puts  an  end  to  the 
corporation,  there  can  scarcely^  be  any  occasion  for  attempts 

'  Quein  v.  Smith,  108  Pa.  325. 
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at  curtailing  the  right  of  members  to  immediate  payment' 
in  full.  Such  attempts  have,  however,  been  made  in  serial 
societies,  with  a  view  to  benefiting  the  series  still  running 
at  the  expense,  of  the  holders  of  stock  in  a  series  just  ex- 
pired. In  the  absence  of  any  statutory  provision  incon- 
sistent therewith,  it  would  seem  that  a  provision  in  the 
constitution  of  such  an  association  limiting  the  amount 
applicable  to  the  payment  of  the  holders  of  stock  in  a  ma- 
tured series  tO' one-half  of  the  revenues  of  the  association 
and  giving  priority  in  payment  to  those  willing  to  allow 
the  highest  premium  therefor,  at  the  same  time  denying 
interest  on  unpaid  amounts,  is  not  necessarily  unlawful.^ 
But  under  such  a  rule  the  holder  of  stock  in  one  matured 
series  cannot  be  subjected  to  competition  for  payment  with 
holders  of  stock  in  a  subsequent  series  which  has  also  ma- 
tured.^ "  He  is  obliged  to  forego  interest.  This  surely  is 
sufficient  penalty  for  delay.  In  addition  to  this,  he  should 
not  be  subject  to  the  hardship  which  might  ensue  if  he 
were  obliged  to  yield  to  the  exactions  which  subsequent 
shareholders  might  impose,  who  perhaps  could  afford,  since 
they  lose  no  interest,  to  supply  their  necessities  by  offering 
high  premiums  for  the  money.  If  the  principle  contended 
for  by  the  defendant  should  prevail,  then  the  owner  of  the 
stQck  in  the  first  series  might  be  postponed  until  the  owner 
of  the  stock  in  the  last  series  was  satisfied.  In  such  case, 
were  there  to  be  eight  or  ten  series,  the  owner  of  stock  in 
the  first  would  not  only  be  deprived  of  his  principal  until 
the  liquidation  of  the  owners  of  stock  in  the  last  series, 
but  also  of  his  interest ;  so  that,  in  case  each  series  should 
not  commence  until  the  expiration  of  two  years  after  the 
last,  the  loss  of  interest  to  the  owner  of  stock  in  the  first 
series  would  exceed  the  amount  of  his  principal.  Cer- 
tainly there  is  not  only  nothing  mutual  in  this,  but  it  is  in 
every  respect  highly  inequitable."^  Where,  however,  the 
statute,  charter  or  by-law  provision  entitles  members  of  a 

'  See  Deering  v.  Bishop  Bayley  be  restrained  frpm  accepting  bids 

B.  and  L.   Association,  (N.  J.)  24  from, the  latter. 

Atl.  Rep.  575.  3  Ibid.,  p.  576,  per  Bird,  V.-C. 

*  Ibid.,  and  the  Association  will 
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series  to  be  paid  upon  its  maturity,  that  is  their  right  and 
they  cannot  be  required  to  compete  among  themselves  for 
preference  in  payment,  by  a  rule  adopted  by  the  directors 
subsequently  to  their  declaring  the  shares  "  fully  paid  up."  ' 
Neither,  their  right  being  to  payment  in  cash  and  in  full, 
can  they  be  compelled  to  elect  between  a  less  sum  and 
mortgages  of  a  later  series,  or  to  take  any  other  securities  in 
lieu  of  cash  ;^  or  to  subrnit  to  a  postponement  of  the  clos- 
ing for  a  further  advance  in  the  value  of  real  estate  held 
by  the  association,  payment  of  dues  in  the  meanwhile  to 
go  on.^ 

StocUlioIder  Cannot,  qua  Stoclcholder,  Sue  Society  at  Law 
for  Value  of  Pai<l-iii>  Stock. 

§  118.  It  will  be  seen  hereafter^  that  it  is  a  right  be- 
longing to  every  member  by  virtue  of  his  membership,  in 
a  proper  case  and  under  proper  circumstances,  to  invoke 
the  jurisdiction  of  a  court  of  equity  to  wind  up  the  society 
and  compel  settlement  upon  maturity  of  the  stock,  or  where 
the  financial  condition  of  the  concern  precludes  the  pos- 
sibility of  its  maturing,  and  perhaps,  in  the  former  case,  to 
enforce  payment  by  mandamus.^  But  membership- in  a 
building  association  gives  ground  to  no  exception  to  the 
general  rule  relating  to  corporations,  that  a  shareholder, 
qua  shareholder,  cannot  maintain  an  ordinary  action  at  law 
for  the  value  of  his  paid-up  stock.  If-he  desires  to  partici- 
pate in  all  the  profits  of  the  concern,  he  must  wait  until 
the  society,  or  the  series  to  which  he  belongs,  is  wound  up  ; 
an  operation  which,  on  account  of  sales  of  real  estate  and 
other  arrangements  necessary  to  be  made,  in  order  to  realize 
the  money  required  to  pay  the  unadvanced  shares  in  cash, 
may  call  for  some  indulgence  in  the  matter  of  time.     The 

'Mechanics',  etc.,  Building  As-  as  against  the  association,  be  fairly 

sociation's  App.,  (Pa.)  7  Atl.  Rep.  estimated  at  the  price  paid  at  auc- 

728;  6  Centr.  Rep.  580.'  tion  sale;  if  it  be  greater,  it  may 

? Mercer  v.    Ambler  B.   and   L.  be  shown:  ibid. 

Association,  10  Pa.,  C.  C.  Rep.  51;  *  See  post,  \\  50S,  et  seqq. 

48  Leg.  Int.  277;  20  Phila.  351.  *  See  Tyrrell  L.  and  B.  Associa- 

'  Burns  v   Jletropolitan  Building  tion  v  Haley,  139  Pa.  476,  482,  per 

Association,  2  Mackay  { D.  C. )  7.  Paxson,  C.  J. 
The  value  of  such  real  estate  may, 
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only  method  of  obtaining  the  money's  worth  of  his  shares 
from  the  association,  is  that  already  pointed  out,  viz.,  with- 
drawal under  the  statute  or  by-laws,  and  suit  at  law  for  the 
amount  legally  coming  to  him.'  The  value  of  any  mem- 
ber's stock,  as  has  before  been  shown,  is  not  a  present  sub- 
sisting claim  against  the  building  association  in  the  mem- 
ber. Its  value,  if  he  continues  in  the  society,  depends  upon 
his  going  through  the  whole  course  of  the  scheme,  and  can 
be  ascertained  only  upon  and  after  complete  winding-up.'' 
As  a  member,  therefore,  he  cannot  sue  for  it  at  law,  at  any 
time.  He  can  become  a  claimant  for  a  definite  amount 
only  by  withdrawal,  i.  e.,  by  surrender  of  his  membership, 
substituting  in  its  place  the  character  of  creditor,  at  least 
in  a  qualified  sense.  And  the  principle  which  forbids  such 
a  suit  applies  equally  to  purely  terminating  and  to  serial 
associations,  the  claim  in  the  latter  being  for  the  value  of 
stock  in  a  series  which  has  been  declared  matured.  The 
argument,  that,  when  this  event  occurs,  the  stockholder 
ceases  to  be  a  member  and  becomes  a  msre  creditor  ^  proves 
too  much.  If  it  were  true,  there  would  be  no  corporation 
left  to  be  sued  and  no  authority  to  divide  the  funds.  And 
if  it  be  said,  that,  upon  the  maturity,  of  but  one  series,  the 
corporation  continues  to  exist  for  the  running  of  the  others, 
the  answer  is  that,  even  in  a  serial  association,  the  time 
will  come  when  there  is  but  one  series  of  stock  outstanding, 
when  its  position  must  be  the  same  as  that  of  a  purely 
terminating  society.  Certainly,  the  members  of  one  series 
cannot  have  any  other  or  greater  rights  than  those  of  all 
the  others,  or  fhe  last.*     It  has  been  intimated,  however, 

'  O'Rourke     v.     West    Pennsyl-  *  See   O'Rourke   v.    West  Penn. 

vania  Loan  and  Building  Associa-  Loan^     etc.,     Association,     supra, 

tion,   93   Pa    308.     See  also  post,  opinion  of  Yerkes,  P.  J  ,  atpp.  309- 

§  265,  note.  310.     The  case  of  Mercer  z/.  Ambler 

^  I.  e  ,  after  the  final  meeting  to  B.  and   L.  Ass'n,  supra,  is  not  an 

make  division:  Britton  v.  American  authority   contra.     The  point  was 

Building  and  Loan  Association,  12  not  raised  and  the  case  was  a  case 

Phila.  ( Pa. )  430;  35  Leg.  Int.  474.  stated.     The  intimation  to  the  con- 

3  Holders  of  matured  stock  are  trary  of  the  doctrine  of  the  text,  in 
not  creditors  in  the  strict  and  Plymouth  B  Association  v  Man- 
proper  sense  of  the  word:  Criswell's  gan,  2  Kulp  (Pa.)  210,  211,  is  not 
App.,  100  Pa.  488.  authoritative,  being  a  mere  dictum. 
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that  stockholders  in  a  matured  series  can  in  equity  enforce 
payment  of  their  claims  out  of  the  moneys  accruing  to  the 
association  upon  mortgages  held  by  it  against  borrowers  in 
a  junior  series,  in  the  absence  of  any  other  resources  of  the 
association.' 

Interest  on  Maturity  or  Withdrawal  Claims. 

§  119.  Where  the  payment  of  maturity  or  withdrawal 
claims  is  delayed  by  reason  of  any  statutory  or  lawful 
charter  or  by-law  provision, — as,  e.  g.^  where  payment  of 
such  claims  is  permitted  only  to  the  extent  of  a  specified 
proportion  of  the  funds  in  hand, — there  would  seem  to  be 
no  room,  in  the  absence  of  an  express  provision  to  the  con- 
trary, for  a  demand  for  interest  thereon.  Interest  is  defined 
to  be  a  compensation  allowed  by  law,  or  fixed  by  the 
parties,  for  the  use  or  forbearance  of  money,  or  as  damages 
for  its  detention.^  Where  the  non-payment  is  due  to  the 
fact  that  present  payment  cannot  be  lawfully  made  by  the 
association  or  demanded  by  the  member,  there  is  neither 
use  or  detention  of  his  money  by  it,  nor  forbearance  of  it 
by  him.  The  money  is,  in  truth,  not  due  to  him  until  the 
requisite  financial  condition  arises.  It  is  not  until  then  that 
any  part  of  the  society's  money  can  be  said  to  be  his,  or, 
consequently  that  there  can  be  any  right  in  him  to  ask  in- 
terest for  its  non-payment.'  Consequently  there  is  no  in- 
terest claimable  on  such  amounts  at  common  law  and  if  the 
statute,  charter  and  by-laws  are  silent  upon  the  subject, 
there  is  no  evidence  of  any  contract  express  or  implied 
under  which  the  society  can  be  held  to  have  assumed  to 
pay  interest  thereon.*  The  same  rule  obtains  where  the 
delay  is  occasioned  by  proceedings  to  wind  up.'  Of  course, 
where  it  results  from  the  wrongful  act  of  the  association, 

'  NortH  Hudson  Mutual  Building  stock  is  declared  matured,  it  is  a 

and  Loan  Association  w.  First  Nat'l  demand  which  bears  interest.     The 

Bank,  79  Wis. ;  47  N.  W.  Rep.  300;  case  is  unreported,   and  the  doc- 

10  L.  R.  A.  845,  851,  per  Taylor,  J.  trine  of  the  text  seems  to  be  the 

2  Anderson,  Law  Die,  ad  verb.,  more  logical, 

and  cases  cited.  ■•  Re  Sunderland,  etc..  Building 

'The    Superior    Court    of   Fort  Soc,  24  Q     B.  D.  394,  405-6,   per 

Wayne,  Indiana,  in  the  early  part  Mathew,  J. ,  as  to  withdrawals. 

of   1894,  held  that,   the   moment  *  Ibid. 
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or  extends  beyond  the  period  when  the  payment  ought  to 
be  made,  a  different  case  may  be  presented. 

Member  May  Compel  Winding  Up. 

§  1 20.  It  is  the  right  of  every  member  of  a  building  as- 
sociation, by  virtue  of  his  membership,  in  a  propsr  case 
and  under  proper  circumstances,  to  invoke  the  jurisdiction 
of  a  court  of  equity  to  wind  up  the  society  and  compel  a 
settlement  of  its  affairs, — a  subject  which  will  hereafter,  in 
its  proper  connection  be  more  fully  discussed.^ 


CHAPTER  VII. 

RIGHTS  OF   MEMBERS  WHO   HAVE   BECOME   BORROWERS. 

I  121.  Foundation  of  the  principles  applicable  to  borrowers.  Mutual- 
ity' of  the  scheme.     Membership  of  borrowers. 

^  124.  Elementsof  contract  between  borrowing  membars  and  society. 

S  126.  Limitation  upon  borrower's  right  to  transfer'his  shares. 

§  127.  Borrowing  membsr  cannot  withdraw. 

J  128.  Right  of  voluntary  repayment. 

5  130.  Terms  of,  and  rules  for,  voluntary  repayment  in  the  absence  of 
special  by-laws  or  statutory  provision. 

§  134.  Provisions  entitling  borrower  to  profits  on  repayment. 

'i  140.  Scaling  premiums  on  repayment. 

J  141.  Provisions  as  to  repayment  in  force  at  date  of  loan. 

§  143.  Repayments  and  settlements  upon  terms  different  from  those  pre- 
scribed generally. 

?  145.  Member  cannot  claim  benefit  of  special  arrangement  unless  he 
consent  to,  and  carry  out  its  terms;  except  where  value  of 
stock  changed  with  a  view  to  dissolution,  etc. 

i  147.  Borrowing  members,  being  a  majority,  cannot  force  terms  upon 
investors,  involving  discontinuance  of  society. 

?  148.  Repayment  upon  decease  of  borrowing  member,  and  judicial 
sale  of  property. 

?  149.  Rights  of  members  upon  forced  repayments  on  default. 

?  150.  B,orrower's  membership  not  necessarily  forfeited  by  suit  upon 
default.     Statement  of  account  in  equity. 

§  152.  Tender.    Effect  of  refusal  to  accept  by  society. 

■  See  post,  §?  508,  et  seqq. . 
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?  153.  Costs  in  redemption  and  foreclosure  suits. 

i  154.  Redemption  in  permanent  societies.     Liability  of  members. 

?  156.  Rights  of  borrowers  on  maturity  of  stock. 


Foiiuflatioii  of  the  Principles  Applicable  to  IJoirowers. 
Mutuality  of  the  Scheme.  Memtaersliip  of  Borrow- 
ers. 

§  121.  When  once  a  member,  by  the  grant  and  accept- 
ance of  an  advance  or  loan  from  the  association,  has  be- 
come a  borrower  in  it,  his  position  towards  it.  undergoes 
certain  modifications  which  have  an  important  bearing 
upon  his  membership  rights  thereafter.  In  order  to  appre- 
ciate the  distinctions  which  the  law  makes  between  in- 
vestors and  borrowers  in  respect  of  these  rights,  and  the  en- 
tirely new  set  of  rights  clustering  around  the  latter,  it  is 
necessary,  first  of  all,  fully  to  understand  the  relations 
which  the  borrowing  member  sustains  to  the  association. 

§  132.  Starting  with  the  elementary  working  principle 
of  the  building  association  scheme,  a  system  of  perfect 
mutuality  and  reciprocity  and  equality  of  all  members, 
whereby  the  gain  of  one  must  be  the  gain  of  all,  and 
every  advantage  enjoyed  exclusively  by  one  must  be  ac- 
companied with  a  corresponding  and  compensating  benefit 
to  the  entirety ;  it  follows,  with  logical  cogency,  that, 
whatsoever  accommodation  any  individual  member  may 
receive,  some  equivalent,  beyond  the  mere  repayment  of 
money  (for  there  is  nothing  particularly,  mutual  in  that), 
must  by  him  be  returned  to  the  society,  and  that,  in  the 
discharge  of  this  obligation,  he  is  again  entitled  to  his  pro- 
portionate share,  by  way  of  relief,  in  the  advantages  which 
may  accrue  to  the  society  from  other  sources.  From  this 
self-evident  proposition,  flow  all  the  rights,  as  well  as  all 
'  the  distinctive  obligations,  of  borrowers  in  building  asso- 
ciations, and  it  at  once  defines  and  settles  the  status  of  such 
members  in  them.  For  that  borrowers  necessarily  remain 
members,  at  least  in  the  sense  of  continuing  entitled  to 
share  in  the  profits  of  the  enterprise,  it  is  impossible,  in 
practice,  to  deny,  whatever  may  be  the  theory  held  with 
regard  to  this  subject,  and  however  they  may  be  restricted 
in  exercising  the  general  rights. of  membership  in  corpora- 
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tions  through  the  attempted  application  of  such  theory.  It 
is  held  in  Virginia,  that,  when  a  member  of  a  building  as- 
sociation obtains  an  advance  upon  his  shares,  the  building 
association  thereby  acquires  the  right  of  property  therein ; 
and  the  assignment  of  the  shares  to  the  society  for  the  ad- 
vance received  is  not  an  hypothecation  for  a  loan,  but  an  ab- 
solute surrender  of  them  to  the  building  association, 
whereby  they  are  sunk  and  extinguished,  and  cannot  en- 
tide  the  borrower  to  participate  in  the  final  division  and 
distribution  of  the  funds  of  the  association.  But,  it  is  said, 
such  assignment  does  not  release  him  from  his  covenantj 
as  a  party  to  the  articles  of  association^  to  make  his  regular 
monthly  payments  on  shares,  and  on  account  of  fines, — ob- 
ligations which  are  secured  by  his  bond  and  mortgage.^ 
And  yet  there  is  only  one  form  which  the  contract  between 
a  building  association  and  the  borrowing  member  may  as- 
sume, under  which  the  latter  can,  by  any  practicable 
method,  be  debarred  from  participation  in  the  profits  of  the 
society,  and  that  is  one  which  has  none  of  the  features  of 
the  building  association  scheme  about  it,  save  that  of 
gradual  repayment.  It  is,  where  a  member,  obtaining  "an 
advance,  surrenders  his  membership,  and  gives  his  bond 
for  the  periodical  repayment  of  a  certain  amount,  to  be  ap- 
plied in  liquidation  of  the  principal  sum,  until  such 
monthly  payments  themselves,  in  the  aggregate,  shall 
amount  to  the  principal  sum  ;  and  adopting,  as  part  of  his 
contract,  the  regulations  of  the  by-laws  of  the  society  as  to 
penalties  for  neglect,  etc.^  Under  such  an  arrangement,  it 
is  clear,  the  borrower  no  longer  has  any  interest  in  the  so- 
ciety. All  he  has  to  do,  is  to  pay  up  until  his  payments 
aggregate  the  sum  borrowed.  Then  he  has  nothing  more 
to  do  with  the  society.  He  may  calculate,  to  the  day, 
when  this  will  occur.     But  upon  any  other  plan,  the  bor- 

'  White   V.  Mechanics'  Building  to  the  duties  of  membership,  and 

Association,     22     Gratlan     (Va  ),  has  even  put  himself  under  bonds 

233;  Winchester  Building  Associa-  to  be  a  good  member, 
tion,  23  Id.  787.     See  also  Cason  v.  2  ggg  Bowker  v  Mill  River  Loan 

Seldner,  77  Va.  293.     Observe  the  Fund  Association,  7  Allen  (Mass.), 

inconsistency:  he  has  lost  his  mem-  100. 
ber.ship,  but  is  bound,  as  a  member, 
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rower,  undertaking  to  continue  his  payments  until,  hav- 
ing gone  into  the  general  fund,  they,  with  the  other  con- 
tributories,  have  swelled  it  to  a  certain  magnitude,  dis- 
tinctly retains  his  interest  in,  his  right  to  benefit  by,  his 
privilege  to  participate  in,  the  profits  derived  from  all 
those  varioirs  sources.  It  cannot,  therefore,  upon  any 
logical  principle  be  said,  that  he  has  one  particle  less  in- 
terest in  the  common  fund  of  the  association  than  before  he 
became  a  borrower  ;  that  the  whole  scheme  is  in  the  slight- 
est degree  less  mutual,  as  to  him,  than  it  was  before ;  that 
the  management  of  the  society's  business,  and  the  proper 
administration  of  its  affairs,  are  of  any  less  moment  to 
him  as  a  borrower,  than  they  were  to  him  as  an  investor. 
In  the  latter  character  he  was  anxious  to  see  it  prosper 
for  the  sake  of  speedily  realizing  the  prospective  cash 
value  of  his  share  ;  in  the  former,!  having  anticipated  that 
cash  value,  subject  to  a  heavy  discount,  he  is  equally,  nay, 
more  concerned  to  hasten  the  period  of  his  discharge ; 
for,  in  addition  to  his  stock-payments,  which  he  has  ob- 
ligated himself  to  make  equally  as  if  he  were  an  investor 
only,  and  as  to  which  he  has  surrendered  the  right  of  with- 
drawal,' he  is  obliged  to  pay  interest  upon  the  money  he 
has  received.^  Now,  if  he  retains  all  the  interests  of  mem- 
bership in  the  building  association,  which  are,  at  all  times, 
the  basis  of  its  rights,  he  certainly  retains  all  of  the  lat- 
ter. In  other  words,  a  borrower  continues,  in  every  sense 
of  the  word,  a  member  of  the  association.  In  England, 
there  is  not  now  any  difficulty  on  this  point.  It  is  there 
thoroughly  understood  that  a  borrower  continues  to  be  a 
member  until  his  security  is  redeemed  and  paid  off.'  In 
America,  there  is  not  perfect  unanimity  among  the  courts 
upoii  this  question,  when  put  in  its  simplest  and  most 
direct  form.  It  becomes  the  more  important,  as  much  of 
the  uncertainty  in,  and  conflict  between,  our  judicial  in- 
terpretations of  the  law  of  building  associations,  is  refer- 

'  The  consequence  of  taking  a  ing  Soc,  22  Q.  B.  D.  381;  Rosen- 
loan,  see  post,  §  127.  burg    v.     Northumberl.    Building 

'If  not  in  name,  then  by  way  of  Soc,   id.   373;   Bradbury  v.   Wild, 

increased;  dues,  premiums,  etc.  [1893]  i  Ch.  377. 

3  Wilson  V.  Miles  Platting  Build- 
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able  solely  to  an  imperfect  understanding  of  this  funda- 
mental principle. 

§  123.  But,  although  the  full  force  and  bearing  of  the 
principle  has  sometimes  failed  to  receive  its  proper  weight, 
the  principle  itself  has  been  sufficiently  often  asserted  by 
courts  of  this  country,  upon  questions  arising  in  particular 
associations,  as  to  place  it  beyond  the  reach  of  cavil.  "As 
we  understand  the  relative  position  of  the  two  classes  of 
members,"  says  the  court  in  Maryland,'  "  they  might  per- 
haps be  better  designated  as  the  '  advanced,'  ot  prepaid,  and 
the  '  deferred,'  or  unpaid,  shareholders.  They  are  all  con- 
tinuing members,  however  classified,  until  the  association 
is  determined,  unless  they  cease  to  \)e  so,  in  pursuance  of 
the  articles.  The  advanced,  or  'prepaid'  members  ... 
have  not  ceased  to  be  members,  by  the  prepayment,  but 
continue  to  hold  an  interest  in  the  management  and  suc- 
cess of  the  association,  as  upon  that  depends  their  earlier 
relief,  not  only  from  the  payment  of  the  weekly  dues,  but 
their  final  release  from  their  mor):gages.  .  .  .  Both  are  in- 
terested, and  under  a  mutual  obligation  to  contribute  to  the 
accumulation  of  the  common  fund,  by  payment  of  their 
weekly  dues,  until  the  time  provided  for  its  final  distribu- 
tion arid  settlement."  And,  again,  it  is  said  in  New  Jer- 
sey :  ^  "  There  is,  it  is  shown,  a  formal  transfer  of  the 
shares  to  the  association,  as  collateral  security  for  the  re- 
payment of  the  loans.  But  the  shareholder  is  not  deprived 
of  his  title  to  the  stock.  He  still  continues  to  be  a  mem- 
ber, with  all  the  rights  of  membership.  He  is  by  the  con- 
stitution regarded  as  a  stockholder.  As  such,  he  is  re- 
quired to  pay  his  monthly  instalments  on  each  share.  He 
may  vote,  act  as  a  director  or  other  officer,  and  in  fact  do 
every  act  which  a  stockholder  may  do,  except  transfer  his 
title  to  his  shares," — ^with  the  effect  of  defeating  the  so- 
ciety's right  to  make  them  the  means  of  extinguishing 
the  indebtedness.  A  similar  doctrine  has  been  established 
in  Ohio,'  where  the  transaction  between  the  society  and  the 

>  Lister  v.  The  Log  Cabin  Build-      219;  (not  disturbed  in  this  particu- 
ing  Association,  38  Md.  115.  lar  in  17  id.  497). 

2  Mechanics'  Building  and  Loan  3  Hagerman  v.  The  Ohio  Building 

Association  v.  Conover,  14  N.  J.  Eq.      and  vSavings  Association,  25  bhio 
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borrowing  member  is  held  to  be  of  such  a  nature  as  to  save 
"to  the  member  his  rights  as  a  corporator."  And  in 
Georgia,  he  "  still  retains  his  right  to  vote  and  act  as  a 
member." '  And  it  may  be  safely  stated,  that  the  doctrine 
has  forced  its  own  recognition  upon  the  courts  of  nearly 
every  State  in  the  Union,  as  well  as  England.  It  may,  it 
is  true,  not  have  found,  upon  all  occasions,  express  and  ex- 
plicit judicial  sanction.  In  theory,  it  may  have  been  per- 
sistently denied.  Yet,  in  its  results,  it  has,  in  some  form 
or  other,  been  everywhere  applied ;  and  in  the  condemna- 


St.  186.  The  doctrine  expressed  in 
this  cdse  would  make  the  borrow- 
ing member's  position  an  impossi- 
ble one  if  strictly  applied.  It  is 
said  that  the  real  transaction  be- 
tween the  borrower  and  the  corpo- 
ration is  equivalent  to  the  redemp- 
tion by  it  of  his  stock  in  advance, 
and  that,  thereafter,  he  has  no  in- 
terest in  the  final  distribution  of  the 
company's  funds:  but  if  there  is  a 
surplus  of  assets,  the  amount  re- 
ceived by  him  on  his  redeemed 
share  being  exceeded  by  the  value 
of  it  before  the  termination  of  the 
society;  i.e..,  if  the  shares  turn  out 
to  be  worth  more  than  the  esti- 
mated par  value,  which  has  been 
advanced  to  him,  he  may  still  come 
in  upon  that  surplus  fuhd  for  his 
dividends  as  a  shareholder.  Both 
of'these  propositions  cannot  be  true 
at  the  same  time.  If  the  society 
owns  the  shares,  the  member  has 
lost  them,  and  with  them  his  mem- 
bership. (Ante,  H45.  75-)  He 
cannot  then  retain  any  of  his 
"rights  as  a  corporator, "  nor  par- 
ticipate as  such  in  any  sort  of  fu- 
ture distribution.  Yet  this  is  an 
unquestionable  right,  "proclaimed 
by  the  most  ordinary  common 
sense  and  Sense  of  justice,  no  less 
than  by  a  proper  consideration  of 
the  purpose  and  working  of  the 
scheme.    It  follows,  therefore,  that 


the  doctrine  above  stated  is  the  true 
and  correct  doctrine  of  this  case. 

'  Parker  v.  The  Fulton  Loan  and 
Building  Association,  46  Ga.  166. 
See  also  Pattison  v.  The  Albany 
Building  and  Loan  Association,  63 
Id.  373;  North  America  Building 
Association  v.  Sutton,  35  Pa.  463; 
Early  and  Lane's  App.,  89  Pa  411; 
Strohen  v.  Franklin  S.  and  L.  As- 
sociation; 115  Pa.  273,  8  Atl.  Rep. 
843,  6  Centr.  R.  739;  Seibel  v.  Vic- 
toria Building  Association,  43  Ohio 
St.  371;  People  V.  Lowe,  117  N.  Y. 
17S;  Citizens'  Mutual  Loan  and 
Accumulating  Fund  Association  v. 
Webster,  25  Barb.  (N.  Y. )  263; 
Hekelnkaemper  et  al.  v.  The  Ger- 
man Building  and  Savings  Associa- 
tion, 22  Kas.  540;  Ocmulgee  Build- 
ing and  Loan  Association  v.  Thom- 
son, 52  Ga.  427;  Lincoln  Building 
and  Savings  Association  v.  Graham, 
7  Neb.  173;  Same  z*.  Benjamin,  lb. 
181;  Herbert  v.  Kenton  Building 
and  Savings  Association,  11  Bush 
(Ky.),  296;  Rogers  v.  Hargo, 
( Tenn. )  20  S.  W.  Rep.  430;  Michi- 
gan B.  and  S.  Association  v.  Mc- 
Devitt,  (Mich.)  43  N.  W.  Rep. 
760,"  Freeman  v.  Ottawa  Building, 
etc..  Association,  114  111.  182.  But ' 
See  Overby  v.  F^etteville  Build- 
ing and  Loan  Association,  St  N.  C. 
56;  S.  P.,  Hoskins  v.  Mechanics' 
Building  and  Loan  Association,  84 
Id.  838. 
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tion  of  the  outrageoits  consequences  flowing  from  the  op- 
posite doctrine,  it  has,  at  some  time  or  other,  been  every- 
where confirmed.  It  is  needless  to  point  out  these  coinci- 
dences at  this  place.  They  will  sufficiently  appear  at  every 
step  of  the  subsequent  discussion.  But  it  is  essential,  in 
order  to  its  understanding,  to  keep  the  principle  itself 
firmly  in  view. 

Elements  of  Contract    Between  Borrowing  Member  and 
Society. 

§  124.,  It  follows,  from  this  principle,  that,  when  a  mem- 
ber of  a  building  association  becomes  a  borrower,  his 
original  contract  with  the  association,  and  that  of  the  latter 
with  him,  together  with  the  rights  and  obligations  result- 
ing therefrom  to  each  respectively,  continue  in  force  intact, 
except  in  such  minor  details,  not  affecting  the  membership 
of  the  borrower,  in  which  they  may  have  been  varied  by 
the  conditions  of  the  new  contracts  entered  into  by  both 
parties,  whether  expressed  or  implied.  On  the  part  of  the 
borrower,  this  new  contract  may,  in  general,  be  said  to  em- 
brace the  following  essential  features :  (i)  The  member 
agrees  to  receive  the  advancement  from  the  building  asso- 
ciation, and  to  allow  it,  for  the  privilege  of  the  preference, 
a  certain  stipulated  price,  premium,  or  bonus.  (2)  He 
undertakes,  and  gives  security  in  support  of  the  undertak- 
ing, faithfully  to  perform,  to  the  termination  of  the  society's 
existence,  or  the  running  of  a  series,  all  the  requirements 
of  its  constitution  and  by-laws  relative  to  stock-payments, 
or  dues,  fines,  and  other  charges,  upon  and  in  respect  of 
the  shares  held  by  him  (which,  as  a  rule,  he  pledges  to 
the  society  as  collateral  security),  and  to  be  liable  for  and 
discharge  all  proper  dues,  assessments,  contributions,  and 
charges,  arising  upon  them,  in  the  same  proportion  and  in 
the  same  manner  as  the  rest  of  the  members ;  and,  in  ad- 
dition, to  make  a  fixed  periodical  payment  by  way  of  in- 
terest on  his  loan,'  either  by  that  name,  or  in  the  way  of  a 
stipulated  increase  in  the  regular  dues  corresponding  with 

'The  society  is,  of  course,  not  pal  has  been  all  repaid.  In  re  Gold- 
entitled  to  any  payment  in  respect  smith,  ex  parte  Osborn,  U  R.  10 
of  interest  accruing  after  the  princi-      Ch.  41.     But  see  post,  §  J  386-387.    • 
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the  interest  upon  the  loan.  (3)  He  agrees,  that,  upon  the 
termination  of  the  society,  when  its  assets  shall  become 
distributable,  it  shall  appropriate  the  proportion  thereof 
accruing  to  such  of  his  shares  as  were  advanced  to  him  to 
its  own  reimbursement  and  the  payment  of  the  premium 
bid,  if  the  society  runs  its  full  course,  or  to  its  reimburse- 
ment merely  if  it  be  prematurely  dissolved  by  reason  of  in- 
solvency.' {4)  He  agrees,  that,  in  case  of  his  failure  at  any 
time  to  perform  the  continuing  conditions  of  his  undertak- 
ing, for  a  certain  period ;  or  for  such  remissness  in  the  pay- 
ment of  dues,  etc.,'  as  would  be  ground  of  forfeiture  of  his 
shares  as  a  member,  the  society  shall  be  absolved  from  the 
necessity  of  waiting,  until  the  period  of  dissolution,  for  its 
payment,  but  shall  have  the  right  to  demand  and  recover 
it  from  him  at  once,  including,  in  the  debt,  not  only  the 
amount  actually  loaned,  but  all  the  payments  and  charges 
which  may,  lawfully,  under  his  obligation,  as  member  and 
borrower,  be  demanded  from  him : '  and  also,  in  case  of 
failure  of  the  association  and  a  winding-up  before  its  pur- 
poses are  accomplished,  to  make  settlement  at  once  for 
what  may  be  fouad  due  from  him  to  it.^ 

§  125.  The  building  association,  in  its  turn,  assumes 
certain  corresponding  obligations  towards  the  borrower, 
(i)  It  ageees  to  perform,  so  far  as  he  is  concerned,  the 
purposes  of  its  incorporation,  and  to  permit  him,  so  long  as 
he  does  his  share,  to  participate  in  the  benefits  and  ad- 
vantages of  it.  (2)  It  agrees  to  let  him  have  the  use  of  the 
money  advanced  during  the  continuance  of  the  society's 
legal  life,  or  the  running  of  a  series,  provided  he  lives  up 
to  the  terms  of  his  undertaking.^     (3)  In  the  meanwhile, 

'  See  post,  ?§  523,  et  seqq.  to  let  the  association  run  its  course, 

'  Such  a  provision  is  not  a  stip-  and  cancel  the  mortgage  with  the 

ulation   for  a  penalty  from  which  borrower's  dividend  upon  his  sharer, 

equity    will    relieve:      Concordia  Kupfert  z/.  Guttenbsrg  Building  As- 

Sav    and  Aid  Association  z/.  Read,  ■  sociation,  30  Pa.  465;Hekelnkaem- 

93  N.  Y.  474.  per  et  al.  v.  The  German  Building 

'  See  post,  §5  523,  et  seqq.  and  Savings  Association,  22   Kas. 

■■  This  is  the  tmderstanding,  al-  540;  Hagerman  v.  The  Ohio  Build- 
though  the  mortgage  may  be  drawn  ing  and  Savings  Association,  25  Ohio 
to  stand  for  a  year  only.  The  in-  St.  186;  Smith  v.  The  Mechanics' 
tention  is  not  to  collect  at  all,  but  Building  and  Loan  Association,  73 
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it  is  to  receive  and  invest  the  payments  made  by  him,  both 
as  dues  and  as,  or  in  lieu  of,  interest,  in  the  same  manner 
as  those  of  other  members,  and  as  part  of  the  common  fund. 
(4)  Finally,  upon  the  winding  up  of  the  concern,  it  is  to 
account  to  him  for  such  proportion  of  the  whole  accumula- 
tion, as  may  be  coming  to  his  share,  retaining  so  much  as 
may  be  necessary  to  cover  his  proportionate  share  of  the 
losses  and  expenses,  and  applying  the  balance  to  the  liqui- 
dation of  his  debt,  including  the  actual  advance,  interest, 
fines,  and  premium,  according  to  his  undertaking,  and 
thereupon  cancelling  his  securities. 

Limitation  Upon  Borrower's  Right  to  Transfer  His  Shares. 
§  126.  Such  being  the  contract  subsisting  between  the 
two  parties,  it  is  perfectly  plain  that  the  borrowing  mem- 
ber is  not  in  a  position  freely  to  transfer  his  shares  to  an- 
other. The  society  has  the  right  to  look  to  them  as  the 
source  of  its  ultimate  indemnification  for  the  advance, 
made  to  the  member ;  and  that  right  the  latter  cannot  de- 
feat. Where,  as  under  the  Michigan  statute,  the  borrower 
is  regarded  as  having  sold  to  the  association  the  share  ad- 
vanced upon,  and  the  share  advanced  upon  as  liquidated, 
there  remains  in  him  no  right  or  title  whatever  which  he 
can  transfer.'  Ordinarily,  however,  the  right  of  transfer  is 
conceded  to  a  borrowing  shareholder  in  respect  of  shares 
advanced,  subject  to  the  claim  or  lien  of  the  association.^ 

Borrowing-  Meniher  Cannot  Witlidraw. 

§  127.  It  further  follows,  from  the  nature  of  the  bor- 
rower's contract,  that  he  cannot,  while  it  is  in  force,  with- 
draw from  the  society.'  And  this  is  quite  just,  for,  having 
received,  in  advance,  the  benefit  of  the  whole  scheme,  he 
is,  in  common  fairness,  bound  to  contribute  until  all  derive 

N.   C.   372.     See  post,  §J  329,   et^  L.    Association    v.  Wetherell,   43 

seqq.  111.  App.  509. 

>  Michigan  B.  and  S.  Association  »  Watkins  v.  Workingmen's  B. 

V  McDevitt,  (Mich.)43N.  W.  Rep.  and   L.    Association,   97  Pa.  SU; 

760  .  Laurel  Run   B.  Ass'n  v.   Sparring, 

'  Mechanics'  B.  and  L   Associa-  io5  Pa.  334;  State  z/.  Redwood  Falls 

tion  V.  Conover,   14  N.  J.  Eq    219  B.    and   L.   Association,   45  Minn, 

(not  disturbed  in  this  particular  in  154;  47  N.  W.  Rep.  540;  10  L.  R.  A. 

17  id.  497);  Thirty-first  Str.  B.  and  752. 
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an  equal  advantage.'  Where,  indeed,  the  stock  has  been 
formally  assigned  to  the  association  as  security  for  the  bor- 
rower's undertakings,  its  subsequent  withdrawal  by  him  is 
excluded  upon  every  ground,  until  that  undertaking  has  been 
performed.^  And  jet  the  same  reasons,  which  may  make 
withdrawal,  at  some  time,  most  desirable  to  the  investor, 
may  operate  in  the  case  of  a  borrower,  either  necessitating 
a  cessation  of  his  relations  with  the  society,'  or  holding  out 
peculiar  opportunities  for,  and  advantages  in,  relieving 
himself  at  once  from  indebtedness  to  it.  Hence  the  necessity 
of  providing  some  method  for  his  discharge  from  liability, 
with  perfect  justice  to  the  society  and  without  hardship  to 
himself,  before,  in  the  regular  course,  the  steady  progress 
of  the  scheme  will  work  it  out  for  him. 

Right  of  Voluntary  Repayment. 

§  128.  Conceding  the  justice  and  propriety  of  the 
claim,  the  difficulty  lies  in  ascertaining  the  amount  which 
the  borrower  ought  to  pay,  at  any  given  time,  as  an  equiva- 
lent in  the  aggregate,  for  that  for  the  payment  of  which  in 
instalments  his  obligation  calls.  One  of  the  advantages  of 
borrowing  from  building  associations,  the  consideration ' 
which  mainly  justifies  the  high  premiums  such  loans 
command,  arises  largely  from  the  uncertainty  as  to  the 
precise  amount  the  borrower  will  be  obliged  to  lay  out 
in  the  eventual  return  of  the  loan.  If  the  society  is 
successful,  it  may  be,  in  the  whole,  a  sum  much  inferior 
to  the  face  of  the  obligation,  and  very  slightly,  if  at  all,  in 
excess  of  the  amount  actually  received,  with  interest. 
On  the  other  hand,  it  has  already  been  seen  that  it  is 
impossible  to  compute  the  true  indebtedness  of  a  mem- 
ber to  the  association,  without  taking  into  the  reckoning  a 
profit  and  loss  account,   and  an  expense  account  for  man- 

'  Barry,    Laws  of   Building  So-  Ass'n  z-.  Mordock,  (Neb.)  58N.  W, 

cieties,  |  26.       Where  the  by-laws  Rep.  107,     See  ?  106. 

and  certificate  of  membership  deny  2  Wadlinger  v.  Washington  Germ, 

the  right  of  a  borrower  to  withdraw,  B.  and  L.  Association,  153  Pa.  622; 

parol    evidence  of  a   "customary  Anderson   Building,  etc.,  Associa- 

practice  "  to  the  contrary  was  held  tion    v.   Thompson,   88  Ind.    405; 

inadmissible :    American  B.  and  L,  State  v.  Redwood]  Falls  B.  and  L. 

Ass'n,  supra. 
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agement/  his  proportionate  share  of  which  is  an  essential 
part  of  his  liability  under  the  mortgage  or  other  security 
he  has  given  to  the  society.^ 

§  129.  The  true  view  of  this  indebtedness,  in  fact,  is, 
that  the  return  of  the  money  received,  at  any  period  inter- 
mediate between  the  time  of  taking  it  and  the  time  of  the 
ultimate  squaring  of  accounts  upon  the  expiration  of  the 
society,  or  series,  is  not  contemplated  by  the  contract.^ 
That  money  is  never,  before  that  period,  intended  to  be  col- 
lected, or  repaid.'  The  essential  feature  of  the  contract  is 
the  continued  payment  of  certain  dues ;  the  incident,  the 
payment  of  interest  as  a  compensation  for  the  use  of  the 
money.  Even  where  the  obligation  is  given  for  the  repay- 
ment of  a  specific  sum  of  money,  with  interest,  the  char- 
acter it  would  seem  to  derive  from  that  fact,  is  modified 
and  overcome  by  the  provisions  which  may  follow  as  to  the 
payment  of  dues,  etc.,  showing  clearly  the  true  intent  of 
the  transaction,  or  indeed,  from  the  fact  that  it  was  in  truth 
a  transaction  between  the  sodiety  and  its  member.^  Such, 
then,  being  the  real  nature  of  the  borrower's  undertaking, 
— to  stand  by  the  society  to  its  end,  and  to  continue, 
throughout,  certain  stipulated  payments, — it  would  appear 
that  the  very  terms  of  the  contract  precluded  any  determi- 
nation of  its  requirements  before  the  period  set  by  itself. 
There  are  certain  judicial  utterances  that  would  seem  to  in- 

'  Pattison  v.  The  Albany  Build-  Martin,   13  N.  J.  Eq.  428;  White  v. 

ing  and  Loan  Association,  63  Ga.  liechanics'   Building    Association, 

373-  22     Grat.    (Va.)    233;    Winchester 

2  McGrath  v.  Hamilton  Savings  Building    Association     v.    Gilbert 
and  Loan  Association,  44  Pa.  383.  23    Id.    7S7  ;    Cason    v.    Seldner, 

3  See  Seagrave  v.  Pope,  22  L  J.,  77  Va.  293;  Pagan  v  People's  Sav. 
Ch.  258;  16  Jur.  1099;  19  L.  T.  Rep.  and  Loan  Association,  (Minn.)  37 
173;  20  Id.  158;  I  De  G.,  M.  and  G.  N  W.  Rep.  142;  Williar  v.  The  Bal- 
783;  15  Engl.  L.  &  Eq.  477;  timore  Butchers'  Loan -and  An- 
Fleming  v.  Self,  24  L.  T.  Rep.  miity  Association,  45  Md.  546. 
loi;  18  J.  P.  772;  24  L.  J.,  Ch.  29;  1  Kupfert  v.  Guttenberg  Build- 
3  De  G.,  M.  and  G.  997;  3  Eq  Rep.  ing  Association,  30  Pa.  465. 

14;  Hagerm&n  v.  The  Ohio  Build-  *  See  Building  Association  v.  Rob- 
ing and  Savings  Association,  25  inson,  46  Leg  Int.  (Pa.)  5;  19 
Ohio  St  186;  Lister  v.  Log  Cabin  Phila.  358,  per  Mitchell,  J.  But 
Building  Association,  38  Md.  115;  compare  Pagan  v.  People's  Sav. 
Hoboken   Building  Association  v.  and  L.  Ass'n,  supra. 
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dicate  such  as  the  view  first  held.'  But  it  promptly  became 
recognized  that  a  method  by  which  the  borrower  would 
substantially  comply  with  the  requirements  of  his  contract, 
might  absolve  him  from  the  literal  fulfilment  of  it ;  i.  e.^ 
that,  having  obligated  himself  to  a  long  series  of  small 
payments,^  he  might  be  allowed  to  substitute,  in  lieu 
thereof,  a  single  larger  one,  equal,  at  once,  to  the  aggre- 
gate of  all  the  smaller  ones. 

Terms  of,  anil  Biilcs  for.  Voluntary  Repayment,  in  the 
Absence  of  Special  By-Law  or  Statutory  Provisions. 

§  130.  Apart,  therefore,  from  any  consideration  based 
upon  the  fact  of  past  losses  in  the  society,  and  apart  also 
from  any  provision  binding  upon  it  looking  to  an  allow- 
ance of  a  proportion  of  past  profits, — the  rule  has  been 
adopted  in  England,  and  recognized  in  America,  that  a 
borrowing  member  of  a  building  association  may  redeem 
his  property  mortgaged,  and  discharge  his  indebtedness,  to 
the  same,  upon  payment  of  all  the  future  subscriptions 
which  would  accrue  against  him  until  the  dissolution  of 
the  society,^  its  probable  duration  to  be  ascertained  by  cal- 
culation, and  the  future  payments  to  ba  treated  as  if  im- 
mediately due.'' 

'  See  Seagrave  v.  Pope,  supra.  J.,  Ch.  29  (substituting  and  insist- 

'  Robertson     v.    The    American  ing  upon  "possible"  for   "  prob- 

Homestead    Association,    10    Md,  able  "  duration);  Smith  z/.  Pilking- 

397  ton,  I  DeG. ,  F.  and  J.  120;  29  L. 

2  Or  tbe  expiration  of  the  series.  J.,  Ch.  227;  Farmer  z/.  Smith,  4  H. 

Where  the  by-laws  provide  that  all  and  N.  196;  5  Jur.,  N.  S.  533,  n. ; 

loans  shall  become  due  in  6  years,  28  L.  J.    Exch.   226;    Sparrow   v. 

or  upon  the  stock  reaching  its  par  Farmer,   26  Beav.  511;  5  Jur.,  N.  S. 

value,  the  liability  of  a  borrower  to  530;  28  L.  J.,   Ch.  537;   33   L.   T. 

pay  upon  his  mortgage  has  been  216;  Handley  v.   Farmer,  29  Beav. 

held  not  to  extend  beyond  5  years  362;   Seagrave   v.  Pope,    i    Da  G., 

from  its  date:  Lime  City  B.,  S    and  Mac.  and  G.   783;  15  Engl.  L.  and 

L.  Association  v.  Wagner,  122  lud.  Eq.  477;  Hoboken  Building  Asso- 

78;  23  N.  E.  Rep  689.  elation  v.  Martin,  13  N.  J.  Eq.  428; 

■•  Moiley  z/.  Baker,  6  Hare,  87;  12  Somerset  County    Building   Loan 

Jur.  551;  17  L.  J.,  Ch.  257  (affirmed  and  Savings  Association  v.  Vander- 

x>n  appeal,    i  Hall  and  T    301;  13  vere,  11  id   282;  Mechanics'  Build- 

Jur.  817;  18  L  J  ,  Ch.  457;  3  De  G.,  ing  and  Loan  Association  of  New 

Mac.  and    G     1032);   Fleming   v.  Brunswick  v.   Conover,   14  id.  219 

Self,  ,3  De  G. ,  Mac.  and  G.  997;  3  (not  reversed,  in  this  particular,  in 

Eq.  R.  14;  I  Jur.,  N.  S.  25;  24  L.  17  id.  497);  City  Building  and  Loan 
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§  131.  To  the  sum  thus  found  must  be  added  any  ar- 
rearages, fines,  and  other  charges  standing  against  the  bor- 
rower, if  the  society  is  willing  not  to  make  the  fact  of  there 
being  such  an  insuperable  objection'  to  permitting  the 
member  the  advantage  of  this  arrangement,  or  does  not  in- 
sist upon  requiring  their  'previous  payment  by  him,  as  it 
has  a  perfect  right  to  do,  in  the  case  of  repayments  of  ad- 
vances, as  well  as  in  the  case  of  withdrawing  members. 

§  132.  The  rule  just  indicated  recognizes,  by  necessary 
implication,  two  highly  important  principles  concerning 
the  rights  of  borrowing  members,  viz.  :  (i)  that,  in  strik- 
ing the  account  between  the  borrowing  member  and  the 


Co.  V.  Patty,  1  Abb.  App.  Dec.  (N. 
Y. )  347;  Citizens'  Mutual  Loan  and 
Accumulating  Fund  Association  v. 
Webster,  25  Barb.  (N.  Y.)  264; 
Robertson  v.  The  American  Home- 
stead Association,  10  Md.  397; 
Shannon  v.  The  Howard  Mutual 
Building  Association  of  Baltimore, 
36  Md  383;  Lister  v.  The  Log 
Cabin  Building  Association,  38  Md. 
115;  McCahan  v.  The  Columbian 
Building  Association  of  East  Balti- 
more, 40  Md.  226;  Hennighausen 
and  Wolff,  Rec'rs,  v.  Tisher,  50 
Md.  583;  Border  State  Perpet.  B. 
Association  v.  McCarthy,  57  Md. 
55.S;  Home  Mut.  B.  Association  v. 
Thursby,  58  Md.  284;  Hagerman 
V.  The  Ohio  Building  and  Sav- 
ings Association,  25  Ohio  St.  186; 
Risk  V.  Delphos  Building  and  Sav- 
ings Association,  31  Ohio  St.  517; 
Cincinnati  German  Building  Asso- 
ciation No.  3  V.  Flach  i  Rep. 
(Cine.  Super.  Ct.  )458;  Winchester 
Building  Association  v.  Gilbert 
23  Grattan  (Va.),  787;  Fox  v. 
Cottage,  etc..  Association,  8i  Va. 
677.  See  also  Tilley  v.  American 
Building  atnd  Loan  Association,  (U. 
S.  C.  C,  W.  D.  Ark.)  52  Fed.  Rep. 
618,  and  further  Richards  v.  The 
Bibb  County  Loan  Association,  24 
Ga.  198;  Ocmulgee  Building  and 
I/oau  Association  v.  Thomson,  5a 


Ga.  427  (under  which  the  borrower 
must  pay  back  the  money  he  got 
with  such  an  advance  as  will  en- 
able the  company,  at  the  lower  or 
higher  rates  prevailing,  to  get  the 
same  monthly  interest  upon  it  as  he 
ought  to  pay  at  the  same  rates  he 
got  it  at) ;  Overby  v.  The  Fay- 
etteville  Building  and  Loan  As- 
sociation, 8t  N  C.  56;  Hoskins  v. 
Mechanics'  Building  and  Loan  As- 
sociation, 84  N.  C.  838  (which 
indicates  a  rule  of  settlement  upon 
the  basis  of  a  mere  loan,  and  sub- 
sequent partial  paytnents);  Hekeln- 
kaemper  v  The  German  Building 
and  Savings  Association,  22  Kas. 
549:  followed  in  Glynn  v.  Home 
Building  Association,  22  Kas. 
746  (in  which  the  rule  in  text  was 
held  inapplicable,  the  transaction 
being  regarded  as  a  mere  loan  of  so 
much  money,  to  be  returned). 
Watkins  v.  The  Workingmen's 
Building  and  Loan  Association,  97 
Pa.  514,  (which,  so  far  as  it  relates 
to  voluntary  repayments,  proceeds 
upon  statutory  provisions,  and  as 
for  the  rest,  treats  the  transaction 
as  a  loan  which  must  be  repaid,  but 
to  which  the  borrower  may  apply 
his  stock  paj-ments  already  made). 
'  Davis,  Law  of  Building,  etc., 
Societies,  p.  249. 
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association,  at  any  time  after  the  creation  of  the  indebted- 
ness, and  prior  to  its  working  off  in  the  natural  course  of 
the  scheme,  the  member  is  to  be  credited  with  all  his  peri- 
odical payments,  on  account  of  stock  and  interest ;  (2)  that 
he  is  to  be  credited  only  with  his  actual  payments,  and  not 
with  any  profits  thereon,  (unless  special  statutory  enact- 
ment or  the  rules  of  the  society  allow  him  some  share  of 
profits.)  The  first  of  these  principles  clearly  appears, 
when,  remembering  that  the  mortgage  is,  upon  its  face, 
given  to  secure  a  series  of  small  payments,' the, borrower 
is  allowed  to  satisfy  it  upon  payment  of  the  instalments 
likely  to  be  coming  due  between  the  date  when  he  desired 
to  pay  off,  and  the  termination  of  the  society,  claiming 
credit,  as  to  all  that  precedes  that  date,  on  the  scpre  of  his 
former  payments.  The  second  proposition,  follows  as 
closely  as  the  former.  The  whole  undertaking  calling  for 
the  payment  of  a  series  of  items,  and  the  undertaker  hav- 
ing made  payment  of  a  number  of  them,  he  is  allowed 
credit  for  that  number.  With  the  profits  they  have  beeii 
making,  as  profits,  he  has  nothing  to  do,  because  for  that 
the  society  is  accountable  only  upon  its  dissolution,  and 
then  only  to  those  who  have  persevered  in  its  membership.^ 
Similarly,  he  gets  credit  for  the  interest  he  paid,  but.  not 
for  the  gains  the  association  may  have  made  by  throwing 
it  ijito  the  geheral  fund  and'  re-investing  it. 

§  133.  Nor  does  the  fact  that  the  security  given  to  the 
.  building  association  is  for  a  definite  sum,  ratlier  than,  as  is 
more  proper,  for  the  payment  of  dues,  etc.,  make  any  prac- 
tical difference  in  the  application  of  these  principles.  In 
such  case,  the  sum  merely  indicates  the  part  of  the  ulti- 
mate value  of  the  shares  advanced  upoij,  which  shall  be 
applied  to  the  extinguishment  of  the  debt  upon  tlie  final 
account,  the  member  being  entitled  to  any  surplus,  an  ap- 
parent advantage,  which  is  practically  no  advantage  at  all, 
as  the  sum  loaned  and  the  ultimate  value  of  the  share  are, 
upon  presumption,  the  same  amqunt.  The  periodical  con- 
tributions, and  the  interest,  are  fixed,  and  their  regular 

'  Robertson    v.    The    American  =  See  ante,  \\  loo-ioi. 

Homestead  Association,  10  Md.  397. 
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payment  stipulated.  The  period  of  their  continuance  is 
no  more  and  no  less  certain  in  the  one  case  than  in  the 
other.  If  the  sum  is  fixed,  it  is  much  easier  to  say  at  any 
given  time  how  much  it  will  take  to  discharge  the  debt. 
But  it  is  merely  the  ascertained  aggregate  of  a  certain 
number  of  periodical  dues.  And  for  them  and  for  the  in- 
terest he  has  paid, — neither  more  nor  less — can  the  bor- 
rower (independerttly  of  any  rule  or  law  giving  him  more, 
and  the  matter  of  contribution  to  losses  being  out  of  the 
way,)  claim  credit.* 

Provisions  Entitling  Borrower  to  Profits  on  Repayment. 

§  134.  There  may  be,  however,  and  frequently  are,  in 
the  governing  statute  or  rule  of  the  association,  provisions 
under  which  the  repaying  borrower  is  entitled,  in  one 
shape  or  another,  to  a  proportion  of  the  profits  made  upon 
his  past  contributions,— provisions  as  politic  as  they  are 
just.  A  withdrawal  of  shares  advanced  is,  as  has  been 
seen,^  out  of  the  question.  Yet,  where  a  borrower  settles 
with  the  association,  presently  relinquishing  to  it  his  stock 
interest  in  part  liquidation  of  his  undertaking  as  a  bor- 
rower, it  is  obvious  that  the  transaction  involves  the  ele- 
ments, not  only  of  a  redemption  of  his  obligation  by  pay- 
ment strictly  speaking,  but  also  of  a  withdrawal.  It  is, 
indeed,  "  a  combination  of  redemption  and  withdrawing." ' 
In  such  case,  whatever  benefit  is  claimable  by  withdrawing 
members  in  respect  of  their  stock  is  equally  claimable  by 
the  repaying  borrower,  whether  it  be  expressly  *  given  to 

'  Watkins  .  v.'     Workjngmen's  L.  and  Eq.  512, — and  Seagrave  v. 

Building  Association,   97   Pa.  5:4;  Pope,   22  L,.  J  ,    Ch.  258;  16  Jur. 

Mechanics'  Building  and  Loan  As-  1099;  19  L.  T.  Rep.  173;  20  id.  158; 

sociation  v.  Conover,  14  N.  J.  Eq.  i  De  G.,   M.   and  G   783;  15  Engl. 

2 1 9  ( not  disturbed  in  this  particular  L  and  Eq.  477— the  rules  contained 

by  S.  C,  17  id.  497).  specific  provisions  for  the  allow- 

=  See  supra,  §  127.  ance  of  profits  to  be  made  by  the 

'  Bradbury  v  Wild,  [1893]  i  Ch.  directors  upon  the  shares  of  repay- 

377.  387,  per  Kekewich,  J,  ing  borrowers    The  decisions,  hoiv- 

Mn  Mosley  z/.  Baker,  12  Jur.  551;  ever,    turned    upon    the    peculiar 

10  L  T.  Rep  46r;  6  Hare  87,  17  L.  features  of   the   cases,   and   being 

J,    Ch    25:  on  appeal,   18  id.  457;  more  curious  than  valuable  at  this 

13.  L   T.  Rep.  317;  13  Jur.  317;  i  day,  are  omitted  here. 
Hale  and  Tw.  301:  also,  27  Engl. 
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him  or  not.     Among  the  former  category — an  express  al- 
lowance— the  leading  case  is  that  of  Fleming  v.  Self} 

By  the  14th  rule  it  was  provided,  that,  if  any  member 
should  be  desirous  of  satisfying  the  securities  which  should 
have  been  given  for  any  shares  which  he  might  have  pur- 
chased, and  should  give  notice  of  such  desire  then  that  the 
directors  should,  within  one  month,  award  him  the  same 
proportion  of  profit  per  share  as  was  allowed  on  the  with- 
drawal of  unpurchased  shares ;  and  the  directors  should 
make  a  deduction  of  such  profits  and  of  the  amount  of 
subscriptions  paid  in  by  such  member  from  the  full  amount 
expressed  to  be  secured  in  and  by  the  mortgage ;  and  the 
directors  were  thereby  authorized  to  receive  the  same  in 
one  payment,  or  by  such  instalments  as  the  directors  and 
members  should  agree  upon  ;  and  upon  the  payment  of  the 
balance,  together  with  all  fines  and  other  sums  due  in  re- 
spect of  such  shares,  the  directors  should  desire  the  trustees 
to  deliver  up  all  deeds,  etc.,  and  endorse  a  receipt,  etc.  By 
the  33d  rule,  "  When  all  the  payments  mentioned  in  the 
rules  hereinbefore  contained,  that  is  to  say,  when  the  full 
sum  of  ^100  for  each  share,  with  all  other  expenses  and 
liabilities  of  the  society,  shall  be  fully  paid  and  satisfied," 
the  society  should  then  cease.  By  the  i6th  rule,  members 
wishing  to  withdraw  unpurchased  shares  were  to  be  allowed 
such  bonus  upon  withdrawal  as  the  directors  should  from 
time  to  time  appoint.  The  plaintiff  became  an  advanced 
member,  and  subsequently  the  directors  passed  a  resolution 
that  the  society  should  terminate  and  its  affairs  be  wound 
up  after  the  period  of  eleven  years  from  its  foundation. 
Several  meetings  of  the  society  were  held,  and  it  was  re- 
solved, that  the  bonus  or  share  of  profits  to  be  allowed  to 
withdrawing  members  shoixld  be  £^,7,  per  share.  At  the 
end  of  the  .term  of  eleven  years  from-the  foundation  of  the 
society,  the  plaintiff  gave  notice  to  withdraw,  and  claimed 
to  have  the  bonus  awarded  to  him,  and  to  have  his  security 

'  24 X  T.  Rep.  loi;  18 J.  P.  772;  from  the  Vice  Chancellor's  decis- 

24  L.  J  ,  Ch    29;  I  Jur.,  N.  S.  25;  ion,  Kay  518;  18  J.  P.  296;  23  I,. 

3  Eq.   Rep.   14;  3  W.  R.  89;  3  De  t.  Rep.  63. 
Gex,   M.   and  G.   997:  on  appeal 
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discharged  without  any  further  payment  on  his  part.  In 
reply,  after  consideration,  the  trustees  told  the  plaintiff 
that  he  could  not  be  allowed  any  bonus  or  share  of  profits 
on  his  shares,  nor  could  he  be  allowed  to  redeem  upon  any 
other  terms  than  the  payment  of  ;^i8o,  that  sum  being  the 
calculated  amount  payable  by  him  from  the  time  of  his 
giving  notice  to  redeem,  down  to  the  estimated  period  of 
the  society's  termination.  The  plaintiff  then  filed  the 
claim,  praying  a  decree  for  redemption  and  the  delivery  up 
of  his  title-deeds  without  any  further  payments  being  made, 
and  also  praying  a  declaration  that  he  was  entitled  to  the 
amount  of  bonus  which  he  had  sought,  and  for  payment  of 
the  same.  It  was  eventually  held,  that  the  plaintiff  could 
only  redeem  upon  the  terms  of  paying  the  amount  of  sub- 
scriptions and  redemption  money,  which  would  become 
payable  by  him  during  the  longest  period  that  the  society 
could  possibly  last,  having  regard  to  the  state  of  its  assets ; 
but  that  he  was  entitled  to  the  same  share  of  profits  as 
would,  at  the  time  of  his  notice,  have  been  payable  to  a 
withdrawing  member  under  the  rules.  As  to  this  last 
order,  the  Ivord  Chancellor,  in  making  it,  varied  the  de- 
cree of  the  court  below,  where  the  Vice-Chancellor  had  de- 
cided that  the  plaintiff  was  not  entitled  to  any  share  of  the 
profits. 

§  135.  In  Archer  v.  Harrison^  the  questipn  involved 
was  precisely  the  same  as  that  which  arose  in  Fleming  v. 
Self^  namely,  the  fight  of  a  borrowing  member,  when  he 
redeems,  to  the  benefit  of  any  bonus  that  had  been  de- 
clared on  the  shares  prior  to  the  notice  to  redeem,  and  the 
rules  were  similar  in  all  respects.  A  bonus  of  £2-1^  per 
share  had  been  declared  in  April,  1849,  that  was,  prior  to 
the  decision  of  the  Lord  Chancellor  in  Fleming  v.  Self^ 
and  upon  the  assumption  that  borrowing  members  were 
not  entitled  to  participate  in  the  bonuses.  The  calculation 
was  consequently  erroneous  ;  and  accordingly,  after  the  de- 
cision in  Fleming  v.  Self^  but  subsequently  to  the  plaintiff's  ' 
notice  to  redeem,  the  directors  made  another  calculation, 
and  determined  that  £']  per  share  was  the  proper  amount 

'aJur.N.S.  194;  S.C.,  21  J.  P.5i5;7DeG.,M.  and 0.404:29 L.T.Rep. 71- 
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of  the  bonus,  in  order  to  enable  the  directors  to  pay  all 
borrowing  members,  subsequently  coming  to  redeem,  the 
same  bonus  of  £•]  per  share.  The  defendants  offered  the 
plaintiff  this  bonus,  but  he  declined  to  take  it,  contending, 
that,  upon  the  principle  of  Fleming  v.  Self^  he  was  entitled 
to  the  amount  of  bonus  declared  prior  to  his  giving  notice 
to  redeem.  The  Lord  Chancellor  held  that  he  was  entitled 
to  the  actual  bonus  declared,  namely,  ;^23  per  share,  say- 
ing, "  The  rule  being  implicit,  I  cannot  say  that  the  plain- 
tiff is  not  to  have  the  bonus  which  has  been  declared  ;  but 
the  amount  ultimately  to  come  to  him  will  be  diminished 
to  some  extent  by  the  payment  of  the  entire  monthly  and 
other  charges  in  consequence  of  the  prolongation  of  the  ex- 
istence of  the  society."  ^ 

§  136.  Smith  V.  Pilkington  ^  was  another  redemption 
suit.  Smithy  in  1846,  became  a  borrowing  mertiber  of 
"The  Gloucestershire  and  Cheltenham  Accumulating 
Fund  and  Mutual  Benefit  Society,"  the  rules  in  which  were 
similar  to  those  in  Fleming  v.  Self.  In  July,  1855,  a  bonus 
of  _^25  per  share  was  declared  by  the  directors.  Prior  to 
June,  1856,  Smith  gave  notice  of  his  intention  to  redeem 
his  securities,  in  accordance  with  the  rules  of  the  society. 
In  July,  1856,  meetings  of  the  society  were  held.  Smith, 
who  was  a  director,  being  present,  at  which  redemption  of 
the  securities  was  proposed  upon  certain  terms,  and  all  the 
borrowing  members,  some  of  whom  Smith  had  consulted, 
applied  to  redeem,  and  subsequently  did  redeem,  on  the 
terms  of  the  resolutions  passed  at  these  meetings.  Smith, 
however,  refused  to  adopt  these  terms,  and  filed  a  bill 
against  the  trustees  of  the  society,  whereby  he  prayed  that 
it  might  be  declared  that  he  was,  on  the  24th  of  October, 
1856,  on  redeeming  his  mortgage  security,  entitled  to  the 
bonus  of  £z^  per  share  on  each  of  his  shares  in  the  society  ; 

■  In  International  Building  and  plared    by   the    directors,    though 

Loan  Association  v.  Biering,  {Tex  )  greater  than  claimed  by  him  in  his 

26  S.  W.  Rep.  39,  it  was  held,  that  pleadings 

a  borrower,  being  entitled  to  set  oflf  2  4jur.,  N.  S.  58;  30  L.  T.  Rep. 

the  withdrawal  value  of  his  stock,  ig6;  22  J.  P  5;  S.  C  ,  on  appeal,  29 

to  be  ascertained  by  the  directors,  L.  J.,  Ch.  227;  i   De  G.,  F.   and  J. 

might  set  it  off  to  the  value  de-  120;  24  J.  P.  227. 
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that  certain  accounts  might  ht  taken,  and  the  plaintiff 
credited  with  the  amount  of  the  said  bonuses  ;  that  the  de- 
fendants might  be  decreed  to  pay  to  the  plaintiff  out  of  the 
funds  of  the  society  what,  upon  taking  the  accounts,  should 
appear  to  be  payable  on  redeeming  his  mortgage  security, 
with  interest,  etc.  The  defendants,  the  trustees  of  the 
society,  contended  that  Smith  was,  by  his  conduct,  pre- 
cluded from  redeeming,  except  upon  the  terms  proposed  at 
the  above-mentioned  meetings,  and  granted  to  all  the  other 
borrowing  members  who  had  retired  or  withdrawn.  But 
the  Vice-Chancellor  held  that  the  plaintiff  was  not  bound 
by  the  resolutions  of  July  and  the  terms  granted  to  the  re- 
tiring members  ;'  that  there  was  no  new  agreement  entered 
into  between  Smith  and  the  directors ;  and  therefore  that 
the  plaintiff  was  entitled  to  the  relief  prayed  for,  the  ac- 
counts to  be  taken-  upon  the  principle  of  the  decision  in 
Fleming  y.  Self.  ^ 

§  137.  In  the  American  (decisions,  the  principle  estab- 
lished by  the  English  ones  just  considered  is  applied. 
Thus,  the  constitution  of  a  building  association  provided 
that  any  borrower  might  repay  his  loan  at  any  time,  and 
in  case  of  repayment  before  the  expiration  of  eight  years 
after  the  issuance  of  the  series  in  which  his  stock  stood,  he 


'  See  Armitage  v.  Walker,  2  Jur. ,  but  what  he  had  power  to  do  so,  as 

N.  S.  13  ;  20  J.  P,  53  ;  S,  C,  26  L.  T.  far  as  the  security  of  the  land  was 

Rep,  182  ;  2  Kay  and  J.  2ri ;  23  L.  concerned;  and  the  same  thing  was 

T,   Rep.   63;    1 8  J,   P.  295;    Kay,  expressly  decided,  in  another  case, 

518;    S,   C,  on  appeal,   24   L.   T.  in  equity:     Handley  z/.  Farmer,  29 

Rep,  loi  ;   18  J,  P,  772  ;    24  Iv   J  ,  Beav.  362,    And  so,  if,  by  the  rules,  a 

Ch.  29;  I  Jur.,  N.  S.  25;  3DeG.,  period  is  fixed  for  the  termination 

M.  &  G,  997;  3  Eq.  Rep.  14;  3  W.  of  the  society,  and  that  time  has 

R,  89.  elapsed  without  the  objects  of  the 

^In  Farmer  v.  Smith,  28  L.  J.,  society  having  been  accomplished, 

Ex.  226;  S.  C,  32  L.  T.  Rep.  37  r;  the  member  will  nevertheless  be 

5  Jur.,  N.  S,  533,  n.;  4  H.  and  N.  entitled  to  have  his  property  dis. 

196;  7  W.  R.  362,  the  rule  for  re-  charged  from  the  mortgage,  though, . 

dtmption    provided    that    an    ad-  as  we  .shall  presently  see,  he  will 

vanced  shareholder  might,  at  any  not  be  discharged  from  his  covenant 

time,  satisfy  the  security  by  paying  to  pay  the  subscriptions:    Sparrow 

the  .subscriptions  to  the  end  of  the  v.  Farmer,  28  L.  J.,  Ch.  537;  8.  C, 

thirteenth  year  of  the  society's  ex-  5  Jur.,  N.  S.  530;  33  L.  T.  Rep.  216; 

istence,  and  it  was  never  doubted  26  Beav.  511;  23  J.  P.  500, 
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should  have  credit  for  whatever  interest  he  might  be 
entitled  to  receive  under  a  certain  article  which  entitled  a 
withdrawing  investor  to  the  amount  of  his  instalments,  to- 
gether with  specified  rates  of  interest  depending  upon  the 
length  of  time  he  had  been  a  member.  It  was  held  that  a 
borrowing  stockholder  was  entitled  to  the  same  benefits  on 
advance  payments  made  by  him  upon  his  loan  as  a  non- 
borrowing  member  to  advance  payments  made  by  him  on 
his  instalments.'  Indeed,  in  the  construction  of  provisions 
regulating  the  terms  of  voluntary  repayment,  our  courts 
rather  favor  the  borrower.  So,  under  a  provision  of  a 
building  association's  constitution  that  "  any  member 
having  taken  a  loan,  may  obtain  a  release  of  his  property 
mortgaged  to  the  association,  by  paying  back  to  the  asso- 
ciation the  difference  between  the  dues  paid  in,  and  the 
amount  borrowed^  together  with  a  bonus  of  $8  per  share,  if 
returned  in  the  first  year  of  the  working  of  the  association ; 
if  the  second,  $6 ;  if  the  third,  $5 ;  if  the  fourth, 
I4 ;  if  the  fifth,  $3  ;  and  I3  thereafter,  and  their  propor- 
tion of  the  losses  the  association  may  have  sustained  during 
their  membership,  etc.,  if  returned  before  the  unredeemed 
shares  are  worth  |i20," — it  was  held,  there  being  no  evi- 
dence of  such  losses,  and  the  pffer  to  repay  being  made  in 
the  first  year,  that  the  proper  mode  of  ascertaining  the 
correct  amount  repayable,  was  to  deduct  the  amount  of 
dues  paid  in  from  the  amount  actually  borrowed,  and  to 
this  add  a  bonus  of  $8  on  each  share.^ 

§  138.  Similarly,  in  anothet  case,  a  member  of  a  build- 
ing association  had  given  a  bond  and  mortgage  condi- 
tioned for  certain  periodical  payments  to  be  kept  up  until 
their  aggregate  should  amount  to  the  sum  loaned^  and  in- 
terest^ and  all  fines  and  other  charges  against  the  shares 
should  be  paid.  A  by-law  provided  that  any  member, 
wishing  to  pay  off  his  mortgage  in  advance,  should  apply 

■  People's  Building  and  Loan  As-      bum,  (Ohio  C.  P.)   27  Ohio  L.  J. 
sociation  v.   Furey,  (N.  J.)  20  Atl.      409. 

Rep.    890.  ,  See    to   similar  effect         «  Oak  Cottage  Building  Associa- 
Turner  Bau  Verein  No.  3  v.  Wood-      tion   v.  Eastman  and  Rodgers,  31 

Md.  556. 
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to  the  directors,  who  should  "  decide  the  amount  to  be  paid 
by  the  mortgagor,"  upon  payment  of  which  he  should  re- 
ceive a  discharge  and  release  of  the  mortgaged  property. 
Upon  desiring  to  repay  it,  being  clear  of  all  dues  and  fines, 
before  the  termination  of  the  society,  it  was  held  that  the 
directors,  to  whom  the  member  applied,  could  not  require 
him  to  pay  more  than  the  sum  for  which  the  obligation 
had  been  given  (they  proposed  to  charge  an  additional 
bonus  for  the  privilege  of  premature  repayment),  adding 
unpaid  interest  thereon,  and  deducting  the  amount  of 
monthly  dues  already  paid,  without  interest,  and  making 
no  deduction  for  entrance  fees, — which  latter  were  said  to 
be  more  properly  applicaible  to  the  discharge  of  the  ordi- 
nary expenses  of  the  association,  than  to  be  considered  in 
the  light  of  a  deposit  or  payment,  to  be  afterwards  allowed 
to  a  member  upon  any  future  loan.^ 

§  139.  And  again,  it  has  been  held,  that,  where  a  by-law 
gave  to  withdrawing  members  an  allowance  by  way  of  profit 
equal  to  five  per  cent,  upon  their  payments  into  the  associa- 
tion, the  same  applied  to  borrowers  voluntarily  repaying.^ 


Scaling  of  Premium  on  Repayment. 

§  140.  A  further  relief  to  such  is  found  in  the  provi- 
sion, sometimes  of  statutes,'  that  a.  borrower,  voluntarily  re- 
paying his  loan,  may  claim  a  rebate  upon  the  amount  pay- 
able of  one-eighth  of  the  premium  included  in  his  assump- 
tion for  every  year  of  the  association's  running,  within 


'Barker    v.    Bigelow,    15   Gray  ordinary  by-laws  for  withdrawals, 

(Mass).  130.  borrowing  members  are  not  entitled 

'  Winterer  v.  Building  Associa*  to  credit  for   premiums,  interest, 

tion,   44  Leg.   Int.    (Pa.)   122;    19  fines,  transfer  fees  or  charges  ot 

Phila.  426.  In  International  Build-  that  character  as  items  to  be  re- 

ing  and  Loan  Association  z/.  Bier-  funded:    Security,    etc.,    Ass'n  v. 

ing,    (Tex.   Civ.   App.)   23   S.    AJV.  Lake,  69  Ala.  456. 

Rep.  1025  (not  apparently  reversed  s  ggg  the  Pennsylvania  Acts  of  12 

inlhis.pafticnUrinS.  C25  S.  .W.  Apr.   1859.  and  29  Apr.   1874  (?  37, 

Rep.  622),  it  seems  to  be  held  that  cl.  5,  P.  L  98).    Similar  pi ovisions 

a. -borrower  is. entitled  to  credit  for  are    found    in    statutes   of  other 

Lthe  withdrawal  value  of  his  Stock  at  states.-    , 
all  events.     Of  course,  under  '  tlie 
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eight.  Under  such  a  provision,  if  he  repays  when  the  so- 
ciety is  four  years  old,  it  having  still  four  years  to  run,  he 
is  entitled  to  an  allowance,  in  reduction  of  the  debt,  amount- 
ing to  one-half  of  the  premium  at  which  he  took  the  loan.^ 
In  computing  this  allowance,  however,  only  whole  years 
can  be  counted,  and  no  claim  can  be  made  for  proportion- 
ate allowances  for  additional  fractions  of  years,^  unless  pro- 
visions is  made  therefor.' 


Provisions  as  to  Kepaynient  in  force  at  Date  of  Loan. 

§  141.  The  rights,  in  respect  of  repayment  or  redemp- 
tion, which,  at  the  time  of  the  obtaining  of  the  loan,  are 
secured  to  the  borrower  by  the  rule  then  in  force,  may,  in 
general,  be  said  to  be  incapable  of  subsequent  substantial 
variation  to  his  prejudice,  without  his  consent.  A  rule 
upon  the  faith  of  which  a  member  has  contracted  with  the 
society  becomes  a  part  of  the  contract  between  them.* 
Where  a  member  of  a  permanent  society  had  obtained  a 
loan  from  it,  which,  under  then  existing  rules,  and  under 
the  terms  of  the  mortgage  (referring  to  the  niles  "  for  the 
time  being "),  was  repayable  without  reference  to  the 
financial  condition  of  the  society  ;  he  was  held  unaffected 
by  subsequent  rules,  one  of  which  provided  that  advanced 
members  should,  before  redeeming  their  securities,  pay 
an, additional  sum  as  a  contribution  towards  certain  losses 
sustained  by  the  society,  and  another  of  which  declared, 
that,  so  far  as  law  and  equity  would  permit,  the  rules 
then  passed  should  apply  to  all  members  as  well  present 
as  future,  and  to  all  tra;nsactions  as  well  past  as  future." 
In  the  light  of  more  recent  cases,  however,  it  would  appear 
that  this  was  a  misapplication  of  the  principle  above  stated. 

'  See    Wrigley,     Workingman's  *  Re  Norwich  and  Norfolk  Build- 
Way  to  Wealth,  pp.  64-65.  ing  Soc,  Smith's  case,   i  Ch.   D. 

2  Building  Association  v.  Rock,  9  481.     See  Buckle  v.  Lordonny,  56 

Phila.  (Pa.)  75.  L.  J.,  Ch.  437;  Brownlie  v.  Russell, 

'As,  e.  g.,  by  the  Pennsylvania  8  App.   Cas.   235;  Tosh  v.  North 

Act  of  10  Apr.  1879,  ,1 4,  P.  L.  17.  Brit,,  etc.,  Soc,  11  id.  487. 

^Christie    z/,    North.    Counties, 

etc.,  Soc,  43  Ch.  p.  62.        .  _      -1 
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By  at  least  three  very  well  considered  decisions,  it  seems 
to  be  established  in  England  that  a  liability  to  contribute 
to  losses  may  be  imposed,  as  a  prerequisite  to  redemption, 
upon  borrowers  at  the  date  of  whose  loans  no  such  liability 
existed  under  'the  rules  of  the  association.'  Says  Fry,  1,. 
J.,  in  one  of  them  :  "  It  is  obvious  that  the  position  of  a 
mortgagor  in  the  case  of  a  mortgage  to  a  building 
society  is  by  no  means  the  same  as  that  of  an  ordinary 
mortgagor,  and  that  his  rights  must  be  more  or  less  affected 
by  the  contract  of  membership,  as  well  as  by  the  contract 
of  mortgage.  It  is  equally  apparent,  I  think,  that  the  con- 
tract of  membership  carries  in  gremio  the  right  on  the 
part  of  the  society  to  alter  the  rules  from  time  to  time. 
That  right  is  given  by  statute."^  And  in  another  it  is 
said  by  Kekewich,  J.  :  "A  member  seeking  an  advance 
on  the  terms  of  his  observing  the  rules  of  the  society,  and 
making  a  contract,  which,  although  one  of  mortgage,,  is 
also  one  of  membership,'  must  be  held  bound  by  the  rules 
from  time  to  time  made,  so  long  as  they  are  consistent 
with  his  contract.  Alterations  may  vary  the  sum  which 
he  has  to  pay,  and  they  may  possibly  vary  his  obligation 
in  other  respects,  as  to  the  time  of  payment,  and  so  forth  ; 
but  so  long  as  they  are  consistent  with  his  contract,  and 
also  consistent  with  the  constitution  of  the  society,  it  seems 
to  me  that. a  member  of  the  building  society  must  be  just 
as  much  bound  by  a  later  rule  whether  he  is  or  is  not  an 
advanced  member."  *  The  borrower's  contract,  being 
made  up  of  his  contract  of  membership  and  his  contract  of 
loan,  or  mortgage,  is,  of  course,  to  be  construed  as  thus 
made  up,  and  as  a  whole  :  °  and  so  construed,  as  has  been 
seen,  there  is  no  inconsistency  between  it  and  a  liability  to 
contribute  to  the  common  losses  of  the  association.' 


'  Wilson  V.  Miles  Platting  Build-  judge  says:  "The  two  things  are  so 

ing  Soc,  22  Q.   B.  D.   381   note;  intertwined  that  you  cannot  sepa- 

Rosenburg     v.      Northumberland  rate  the  contract   of  membership 

Building  Soc,  id.  373;  Bradbury  t/.  from  the  contract  of  mortgage": 

Wild,  [1893]  I  Ch.  377.  p.  390. 

=  Rosenburg    v.    Northumb.     B.  ■"  Bradbury  v.  Wild,  supra. 

Soc,  supra.  »  See  ante,  H  79-80. 

'In    the  same   case,  the   same,  «  See  ante,  ?  80. 
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§  142.  The  principle  which  seems  to  be  derivable  from 
the  authorities  referred  to,  and  which  is  eminently  in 
accord  with  reason  and  justice,  would  appear  to  be  this  : 
the  contract'  of  membership  and  contract  of  loan  or  mort- 
gage being  inseparably  interwoven,  the  effect  of  the  latter 
is  necessarily  subject  to  modification  by  any  alterations  of 
existing  rules  pertaining  to  the  rights  and  duties  of  mem- 
bers, qua  members,  which  the  association  is  empowered  to 
make  as  not  inconsistent  with  the  fundamental  contract  of 
membership,  and  which  become  obligatory  upon  advanced 
members,  by  virtue  of  the  membership  relation.  A  change 
in  the  effect  of  the  contract  of  loan  or  mortgage,  as  some- 
thing separate  from  th^  contract  of  membership,  not  de- 
rived from  some  duty  owing  by  the  borrower  as  a  member, 
but  imposed  upon  him  simply  as  an  addition  to  his  under- 
taking as  a  borrower,  is,  of  course,  out  of  the  question.  If 
the  instances  above  given  be  taken  as  illustrative  of  the 
cases  where  alterations  bind  the  borrower  and  become  part 
of  his  obligation,  an  illustration  of  a  case  where  the  oppo- 
site conclusion  is  indicated  would  be  that  of  an  attempt  to 
increase,  as  to  existing  mortgages,  the  piroportion  estab- 
lished by  existing  rules  of  premiums  to  be  paid  weekly. 
'  Payment  of  premiums  is  not  a  membership  duty,  as  is  con- 
tribution to  common  losses.  It  is  an  incident  exclusively 
of  the  contract  of  loan,  and  the  amount  of  the  premium 
and  the  mode  of  its  payment  are  fixed  by  that  contract 
alone.  Hence  it  is  said,  that,  unless  the  fundamental  law 
with  reference  to  which  the  contract  of  loan  was  made 
clearly  and  unmistakably  confer  the  authority,  such  an  in- 
crease cannot  be  made.' 

Repayments  and  Settlements  Upon  Terms  Different  from 
Those  Prescribed  Generally. 

§  143.  It  happens,  however,  occasionally,  that  especial 

'Thompson,   B.    A.,   pp.    7879,  shall  determine  the  amount  to  be 

■cit.  Burke   v.  Home,  etc.,   Associa-  paid  weekly,  does  not  confer  such 

tion,  7  Bull.  114;  Home,  etc.,  Asso-  clear  and  unmistakable  authority, 

ciation  v'.   Boning,  id.    174:  and   a,  and  will,  therefore,  be  construed  as 

provision  of  the  constitution  that  authorizing  an  increase  only  pro- 

the  instalments  of  premiums  shall  spectively,  i.   if.,   as  to  loans  made 

be  50  cents  per  week  for  four  years,  after  the  change, 
and  after  that  time  the  directors 
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arrangements  are  made,  ontside  of  statute  and  by-law,  for 
the  purpose  of  inducing  borrowers  to  repay.  Whilst  no  ar- 
rangement of  this  kind,  which  is  inconsistent  with  his  ex- 
isting contract,  can  be  forced  upon  the  borrower,  he  may 
yet,  by  taking  advantage  of  it,  rid  himself  of  his  obligations 
towards  the  society.  And  although  such  arrangements 
have  not  only,  in  most  cases,  proVed  short-sighted  and  dis- 
astrous to  the  society,  their  validity,  when  made  and  acted 
upon  in  good  faith,  cannot  be  impugned,  either  by  the 
members  benefiting  by  it,'  or  by  the  corporation  offering 
it,^  or  by  the  members  who  did  not  take  advantage  of  it.' 

§  144.  So,  where,  under  a  resolution  of  the  building  as- 
sociation permitting  borrowers  to  withdraw  on  payment  of 
a  stipulated  amount,  the  stock  to  be  then  "  withdrawn  and 
cancelled,"  a  stockholder  withdrew,  paid  off  his  loan  and 
stock,  which  was  then  marked  on  the  books  "  cancelled  " 
and  "  withdrawn,"  it  was  held  that  the  corporation  could 
not  afterwards  recover  for  dues  which  subsequently  accrued 
thereon.  The  position  of  the  parties  was  that  of  debtor 
and  creditor ;  and  after  an  acceptance  of  the  terms  of  the 
resolution,  and  payment  by  the  debtor  of  the  sums  found 
thereby  to  be  due,  the  new  contract  was  executed,  and  a 
case  of  accord  and  satisfaction  was  made  out.  Besides,  ' 
having  enjoyed  the  benefit  of  .the  arrangement,  the  com- 
pany was  estopped  from  denying  the  validity  of  the  resolu- 
tion under  which  it  was  done."* 

Member  Cannot  Claim  Benefit  of  Special  Arrangement, 
Unless  He  Consent  to,  and  Carry  Out,  its  Terms;  Ex- 
cept wliere  Value  of  Stock  Changed  with  a  View  to 
Dissolution,  etc.  , 

§  145.  These  measures  being,  however,  in  point  of  legal 

ef^cacy,  nothing  but  offers  of  compromise,  as  they  cannot 

'Hoboken  Building  Association  5    Bull.    52,    to    the   efifect,  that, 

V.  Martin,  13  N.  J.  Eq.  428.  though  such  settlement  be  made  in 

=  Miller  v.  Jefferson  Building  As-  good  faith,   it  will  not  release   a 

sedation,  50  Pa.  32.  member  who  was  overpaid  thereby, 

3  Booz's  App.,  109  Pa.  592;  Wan-  when  it  turns  out  that  there  will  be 

gerien  z/.  Aspell,  42   Ohio  St.  655,  a  deficiency  as  to  non-retiring  mem- 

24  N.  E.  Rep.  405.     Compare,  how-  bers.     See  post,  §  325. 
ever,  Thompson  B.  A.,p.    122,  cit.  <  Miller  z/.  Jefferson  Building  As- 

McKeown  v.  Building  Association,  sociation,  supra. 
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bind  members  against  their  will,  so,  in  order  to  benefit 
them,  must  be  assented  to,  and  acted  upon,  by  them,  ac- 
cording to  their  spirit  and  purpose.  If  the  offer  stands 
open  at  the  time  a  borrower  undertakes  to  avail  himself  of 
it,  the  association  is  bound  to  give  him  the,  advantage  of 
it.''  Thus  a  resolution  providing  that  the  value  of  all 
stock  borrowed  on,  to  a  certain  amount,  shbuld  be  allowed 
to  such  holders  as  wished  to  redeem,  cannot  be  rescinded  to 
the  prejudice  of  one  who  has  made  application  to  with- 
draw, and  had  refrained  from  making  his  monthly  pay- 
ments, in  the  belief  that  his  application  had  been  granted.^ 
But  before  the  offer  is  accepted,  or  acted  upon,  it  is  per- 
fectly competent  for  the  society  to  retract  it.  Thus,  where 
a  building  association  offered  to  release  its  borrowers  upon 
certain  terms,  and  subsequently  restricted  that  offer  by  a 
resolution  that  it  should  remain  open  only  until  a  certain 
date,  borrowers  who  did  not  avail  themselves  of  their  op- 
portunity before  the  date  so  determined,  were  held  debarred 
from  doing  so  afterwards.'  And  even  where  there  is  no 
express  limitation  of  this  kind,  yet  where  the  purpose  of 
the  offer  excludes  the  idea  of  its  being  unlimited  as  to  time, 
the  same  result  will  follow.  So,  where  the  of&cers  of  a 
building  association  had  passed  a  resolution  to  the  effect 
that  borrowing  stockholders  should  be  permitted  to  cancel 
their  obligations  upon  payment  of  all  arrears,  and  monthly 
dues,  as  many  months  in  advance  as  would  be  required  to 
make  the  duration  of  the  society  100  months  ;  in  a  subse- 
quent controversy  between  the  building  association  and  a 
borrower,  who  had  not  at  the  time  made  the  payment  de- 
manded by  the  resolution,  it  was  held  that  he  could  not 
avail  himself  of  its  privileges.^-  There  was  here  evidently 
no  acceptance  of  the  modification  of  his  contract  by  the 
borrower,  but,  on  the  contrary,  a  neglect  of  his  plain  du- 
ties as  a  member,  even  such  as  they  were  before  the  pro- 
posed plan  was  thought  of,  and  this  resolution  itself  clearly 

'  Goggin   V.    Kelly,*  (Tex.    Giv.  '  Booz's  App.,  logPa.  502. 

APP-)   25   S.   W.   Rep.   1133.     See  ■*  Watkins      v.      Workingmen's 

post,  \\  531,  532.  Building  Association,  97  Pa.  514. 

*  Eyre  v.   Building  Association, 
17  Leg.  Int.  (Pa.)  148. 
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applied  only  to  such  as  availed  themselves  promptly  of  its 
offer,  for  the  purpose  of  making  voluntary  payment  of 
their  debts.  The  object  of  the  arrangement  seems  to  have 
been  to  stimulate  the  cash  influx,  by  offering  a  premium, 
as  it  were,  upon  the  prompt  anticipation  of  the  stipulated 
period  of  payment ;  but  they  furnished  no  evidence  of  ■  an 
intention  to  change  the  value  of  the  stock,  or  to  make  a 
permanent  and  sweeping  provision  for  the  computation  of 
the  present  value  of  any  debt,  of  which  any  one  could,  at 
any  time,  avail  himself. 

§  146.  These  cases  are  different  from  one  in  which  the 
arrangement  was  meant  to  be  a  final  one,  looking  towards 
a  dissolution  of  the  society  upon  the  basis  of  a  certain  value 
attributed  to  the  stock  by  the  resolution,  especially  where 
the  process  of  winding  up  had  been  carried  to  a  consider- 
able extent  upon  that  basis.  Under  such  a  state  of  facts, 
it  would  be  unjust  to  require  any  one  member  to  pay  more 
than  all  the  rest,  and  it  could  not,  without  extensive  read- 
justments, be  made  to  benefit  more  than  the  small  propor- 
tion of  members  whose  accounts,  being  still  unsettled, 
would  be  swelled  without  any  sort  of  reason  or  propriety, 
and  to  their  manifest  advantage  over  all  those  with  whom 
the  association  had  already  settled.  There  is  a  casein 
point,  decided  in  New  Jersey.'  Trouble  arose  within  the 
society  to  such  an  extent  that  it  was  seen  to  be  impossible 
to  carry  on  its  operation,  and,  as  a  basis  for  winding  up,  it 
was  agreed,  that  borrowing  members  should  be  discharged 
of  their  obligations,  upon  payment  of  what  they  had  actu- 
ally received,  less  their  paid  instalments ;  that  non-borrow- 
ers should  receive  back  what  they  had  paid  in,  with  inter- 
est, and  that  thereupon  the  building  association  should  be 
dissolved.  Out  of  49  borrowing  members  44  had  with- 
drawn and  been  released  upon  these  terms.  A  borrowing 
member,  who  first  had  assented  and  approved  the  scheme, 
subsequently  repudiated  it,  and  was  sued  by  the  society. 
He  contended,  moreover,  that,  as  the  society  had  departed 
from  the  legal  measure  of  the  debt,  and  pretended  to  en- 
force against  him  a  settlement  clearly  ultra  vires,  he  was 
'  Hoboken  Building  Association  v.  Martin,  13  N.J.  Eq.  428^ 


§  I47-]    membe;rs  who  ha.vb  become  borrowers.  137 

discharged  of  all  liability  towards  it  in  respect  of  thq  loan 
he  had  received  from  it.  The  reasoning  of  the  court  was 
substantially  as  follows :  Independently  of  the  arrange- 
ments for  winding  up  the  affairs  of  the  association,  the  de- 
fendant would  be  bound  to  account  according  to  the  condi- 
tion of  his  bond  until  the  time  fixed  or  properly  computed 
for  the  dissolution  of  the  association.  Whether  the  ar- 
rangement agreed  upon  was  legally  within  the  powers  of 
the  building  association  to  pass  or  not,  the  illegal  conduct 
of  its  officers  could  not  relieve  the  defendant  from  his  obli- 
gation. He  would  then  be  left  to  the  terms  of  his  con- 
tract, and,  according  to  the  constitution  of  the  society  and 
the  terms  of  his  mortgage  deed,  he  would  be  entitled  to  re- 
deem only  upon  payment  of  all  the  future  subscriptions  on 
his  shares  until  the  association  ceased.  But,  equitably,  the 
defendant  was  entitled  to  the  benefit  of  the  arrangement, 
notwithstanding  his  refusal  to  stand  by  it ;  nor  could  the 
association  complain  of  a  decree  upon  that  basis.  They 
had  acted  and  were  acting  upon  it,  and  were  proceeding,  at 
the  time,  to  wind  up  their  affairs  according  to  its  terms  and 
spirit.^ 

Borrowing  Members  Cannot  Force  Terms  on  Investors, 
Involving  Continuance  of  Society. 

§  147.  On  the  other  hand,  it  is  quite  certain  that  the 

borrowing  portion  of  the  society's   membership   has   no 

right,  for  the  purpose  of  easing  its  burdens,  to  force  upon 

the  investors,  if  these  happen  to  be  in  the  minority  and  in 

oppositioh,  either  a  method  of  terminating  the  borrowers' 

relations  with  the  society, ,  involving  its   continuance  as 

such,  or  one  of  forced  withdrawal  of  the  investors.     And 

in  such  matters,  the  court,  if  appealed  to  for  interference, 

cannot  assume  to  control  the  discretion  and  judgment  of 

members,  as  to  their  own  interests,  or  the  most  beneficial 

policy  to  be  pursued  by  them  in  the  association,  but  must 

accord  to   them   their  plain  right  of  insisting  upon  the 

proper  and  legal  carrying  on  of  its  business.     Hence,  where 

the  borrowers  had  resolved  to  wind  up  the  affairs  of  an  as- 

'  As  to  the  legality  of  such  an  agreement,  see  post,  J  325. 
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sociation  upon  a  certain  basis,  as  its  business  appeared  to  be 
unprofitable  on  account  of  the  inability  to  dispose  of  funds 
on  hand,  an  injunction  was  granted  at  the  instance  of  the 
investors.^  And  in  an  English  case,  which  underwent  very 
elaborate  consideration,  where  the  directors  decided  "  not 
to  receive  any  further  subscriptions  from  investing  mem- 
bers, but  to  consider  such  as  withdrawing  members  in  fu- 
ture, the  same  as  if  they  had  given  notice  of  withdrawal," 
the  effect  of  which  was  intended  to  be,  to  shake  off  all  but 
the  borrowing  members,  with  a  view  to  changing  the  na- 
ture of  the  society  into  a  freehold  land  society  ;  Cockburn, 
C.  J.,  says  :  "  I  think  .  .  .  that  such  a  resolution  was  in- 
operative, and  that  investing  members  might  insist  upon 
paying  up  their  subscriptions  and  getting  the  benefit  of  the 
society,  unless  they  had  precluded  themselves  by  concur- 
ring in  the  resolution  to  treat  themselves  as  withdrawing 
members."  ^ 

Kepaymeiit  upon  Decease  of  Borrowing  Member  and  Ju- 
dicial Sale  of  Property. 

§  148.  Thus  far,  we  have  examined  the  rights  of  a  bor- 
rowing member  upon  voluntary  repayment  of  his  loan.  It 
remains,  in  connection  with  this  subject,  to  consider  how 
his  rights  stand  upon  a  forced  repayment.  There  is,  hbw- 
ever,  one  case,  which  is  just  between  these  two  divisions. 
It  is  the  case  in  which  a  mortgage,  given  by  a  member  of 
a  building  association  to  it,  becomes  divested  and  repay- 
able, in  consequence  of  a  judicial  sale  of  the  mortgageii 
premises,  upon  the  member's  decease.  In  such  a  case,  - 
there  is  neither  a  voluntary  act  of  the  borrower  in  repaying 
the  loan,  nor  is  there  any  fault  to  be  imputed  to  him  in 
respect  of  it.  The  mortgage  is  divested  by  the  policy  of 
the  law,  and  upon  the  principle  actus  legis  neminem  in- 
juriat,  it  has  been  held  that  the  building  association  is 
bound  to  make  the  same  allowances  upon  the  mortgage,  as 

'  Pfaff  V.  Building  Association,  6  S.  712;  12  W.   R.  408.     As  to  the 

W.  N.  (Pa.)  349.  •  right  to  adopt  measures  bringing 

^  Reg.  V.  D'Eyncourt,  116  Engl.  about  a  cessation  of  the  corporation 

C.  L.  R.  (4  Best  and  Smith,  C.  B. )  and  practical  dissolution,  see  post, 

820;  28  J.  P.  u6j  9L.  T.  Rep.,  N.  §§  499-501,' 
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if  the  borrower  had  elected  to  pay  off  the  loan  arid  with- 
draw.' 

Big'hts  of  Member  upon  Forced  Kepayment  on  Default. 

§  149.  But  there  i?  obviously  a  great  difference  between 
the  case  of  a  member  who  has  fulfilled,  faithfully,  all  the 
requirements  of  his  undertakings  with  the  building  asso- 
ciation, — of  those  which  relate  to  the  duties  of  member- 
ship, generally,  as  well  as  of  those  which  pertain  to  his 
position  as  a  borrower, — and  that  of  a  member,  who,  after 
obtaining  an  advance,  neglects  both  classes  of  obligations, 
and  renders  himself  liable  to  compulsory  proceedings  on 
the  part  of  the  society,  which  the  latter  is  bound  to  insti- , 
tute,  all  the  more  rigorously,  as  the  success  of  the  whole 
scheme  depends  upon  the  exact  performance  of  all  his 
duties  by  every  member.  Whatever,  therefore,  may  be  the 
advantages  allowed  to  members  voluntarily  repaying  their 
loans,  these  provisions  have  no  application  and  offer  no  im- 
munities to  those  who  become  defaulters,  and  are,  upon 
that  ground,  sued  by  the  association  upon  the  covenants  of 
their  obligations.  Having  thus  violated  the  rules  of  the 
society,  they  are  not  entitled  to  the  benefits  held  out  to 
those  who  keep  them,^  nor  are  they  within  the  meaning  of 
the  statute  designed  to  favor  the  conscientious  borrowers.^ 
All  that  they  can  claim  as  against  the  building  association 
is  the  'right  (which,  we  have  already  seen,  is  inherent  in 
every  member  at  all  times  ^)  to  appropriate,  in  part-pay- 

'  Snider's  Estate,  34    I^eg.    Int.  otherwise.     If  the  mortgagor  had 

(Pa. )4g.    It  is,  however,  the  with-  redeemed,  he  would  have  had  an 

drawal,    and    not    the    estimated,  abatement;  as  he  has  not  done  so, 

value  of  the  shares  of  a  deceased  he    can    have  no    such    benefit." 

borrowing  member  that  controls  in  And  there  is  no  difiference  as  to 

determining  the  sum  due  the  asso-  this  principle  between  a  permanent 

ciation:    Hensel    v.    International  and  a  terminating  society. 

B.  and  L.  Association,  (Tex. )  20  S.  '  Watkins       v.       Workingmen's 

W.  Rep.  Ii5.  Building  and  Loan  Association,  97 

^  lilatterson   v.    Elderfield,   4   I/.  Pa.  514.     See  Building  Association 

R.,  Ch.  207;  17  W.  R.  422;  20 L.  T.,  V.  Egger,  5  Bull.  752;  Hens^l  v.  In- 

N.  S.  503.      Hatherly,  L.   C,  says:  ternational   B.  and  L.  Association, 

"It  is  true  that  the  right  to  sell  (Tex.)  20  S.  W.  Rep.  116. 

prevents  the  right  of  redemption.  *  See  ante,  \\  127-131. 
So  far,  it  is  a  forfeiture,  but  not 
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ment  of  their  obligations,  the  actual  payments  they  have 
already  made  by  way  of  subscriptions  and  by  way  of  in- 
terest upon  their  loans.'  A  claim  of  the  association  to  rcr 
cover  upon  a  borrower's  obligation  and  to  forfeit  his  stock- 
interest  without  giving  him  any  credit  therefor  upon  his 
indebtedness  has  been  declared  inequitable  and  not  to  be 
allowed.^  Nor  is  a  society  which  has  demanded  as  a  con- 
dition of  repayment  a  sum  greater  than  what  was  due  and 
persisted  in  the  demand  when  its  attention  was  called  to  the 
error,  in  a  position  to  urge  that  the  borrower,  who  offered 
the  amount  legally  demandable  at  the  time  of  his  proposed 
repayment  and  has  since  been  ready  and  willing  to  settle 
on  that  basis,  has  lost  his  right  to  the  privileges  of  volun- 
tary repayment  by  reason  of  his  subsequent  non-action.^ 

Borrower'.s   Membersbip    Not  Necessarily   Forfeited  by 
Suit  Upon  Default.    Statement  of  Account  in  Eq^uity. 

§  150.  A  borrower  does  not,  however,  necessarily  for- 
feit his  membership  by  being  sued  by  the  association.  For- 
feiture does  not,  at  any  time,  take  place  without  being  de- 
clared by  the  society  against  the  member ;  nor,  without  its 
enforcement,  does  the  cessation  of  his  membership  occur, 
unless  insisted  upon  by  him,  in  exercising  his  right  to 
apply  his  stock  in  part  payment  of  his  debt.  If,  without 
either  of  th^se  contingencies  arising,  the  building  associa- 
tion makes  its  whole  claim  out  of  the  mortgaged  premises, 
it  would  be  highly  inequitable  to  insist,  in  addition,  upon 
the  loss  of  his  interests  in  the  association.^  In  such  case, 
therefore,  if  he  continues  his  stock-payments,  he  continues 
to  be  a  member,  and  entitled,  upon  the  final  distribution, 
to  his  share  in  the  company's  profits.^ 

1  See  ante,  ??  156-157.  '  People's  B.  and  L.  Association  , 

•American    Homestead    Co.    v.  z/.  Furey,  (N.  J.)  20  Atl.  Rep.  890. 
Linigan,  15  So.  Rep.  369:  Rowland  <  Massey  v.  The  Citizen's  Build- 

V.  Old  Dominion  B;  and  h.  Associ-  ing    and     Savings   Association  of 

ation,  (N.  C. )   18  S.  E.  Rep.  965.  Paola,  22  Kas.  624. 
See  also  North  America  B.  Ass'n  v.  '  North  American  Building  Asso- 

Sutton,  35  Pa.  463.    But  see  contra,  ciation  v.  Sutton,   35  Pa.  463;  Oc- 

Ottawa,  etc..  Association  v.  Free-  mulgee    Building    and    Loan   As- 

man,  1 14III.  182,  and  Southern  B.  sociation    v.    Thomson,    52     Ga. 

and  L.  Ass'n  v.  Anniston  L.  and  T.  427  ;  Overby  v.  The  Fayelteville 
Co.,  (Ala.)  15  So.  Rep.  123. 
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§  151.  Courts  of  equity,  upon  proceedings  to  foreclose, 
order  a  preliminary  account  to  be  taken  between  the 
parties,  showing  the  amount  actually,  in  arrears  by  the  bor- 
rower. After,  upon  this  basis,  the  account  is  stated  and  a 
sale  ordered,  the  mortgagor  has  the  right  to  prevent  the 
sale  by  the  payment  of  the  amount  thus  found,  and  the  de- 
cree of  "sale  stands  as  a  continuing  security.  Should  he, 
however,  fail  to  make  such  payment,  and  the  mortgaged 
property  be  converted  into  money,  other  considerations 
than  those  relating  to  the  amount  then  due  would  arise  in 
making  an  equitable  distribution  of  the  fund  between  the 
parties.'  This  is  not  a  deviation  from  the  principles  al- 
ready laid  down  ;  for  the  accounts  indicated  are  preliminary 
only,  and  the  proceeding  has  the  effect  of  affording  the 
borrower  an  opportunity  of  saving  his  membership.^ 

Tenclev.    Effect  of  Kefusal  to  Accept  by  Society. 

§  153.  Whenever  a  member  is  in  such  a  position  as 
will  entitle  him  to  repay  his  loan,  whether  voluntarily  or 
upon  suit  brought,  the  building  association  is  bound  to  ac- 
cept his  offer  of  what,  according  to  the  circumstances,  its 
rules,  and  the  statute  governing,  all  the  rights  of  both 
parties  being  duly  regarded,  is  coming  to  it  upon  his  obli- 
gation. And  having  made  such  offer,  the  borrower  is  in 
the  situation  of  one  who  has  made  a  lawful  tender  of  his 
debt  actually  due.^     For,  although  upon  mortgages  drawn, 

Building  and  Loan  Association,  81  11  N.  J.  Eq.  382;  Citizens'  Mutual 
N.  C.  56.  See  also  Hekelnkaem-  Loan,  etc.,  Association  v.  Webster, 
per  V.  The  German  Building  and  25  Barb.  (N.  Y. )  263. 
Savings  Association,  22  Kas.  549;  ^  See  White  v.  The  Mechanics' 
Richards  v.  The  Bibb  County  Loan  Building  Association,  22Grat.  (Va. ) 
Association,  24  Ga.  198;  Hennig-  233,  for  validity  of  a  provision 
hausen  and  Wolff,  Rec'rs,  z;. Tisher,  in  mortgage,  whereby,  in  case  of 
50  Md.  583.  default,  the  amount  payable  is  to 
'  Robertson  v.  The  American  be  ascertained  by  referees,  accord- 
Homestead  Association,  10  Md.  ing  to  the  value  for  which  shares 
397.  See  Hagerman  v.  The  Ohio  are  then  selling.  An  injunction 
Building  and  Savings  Association,  improperly  obtained  should  not  be 
25  Ohio  St.  186;  Risk  v.  The  dissolved,  however,  until  the  in- 
Delphos  Building  and  Savings  As-  debtedness  is  ascertained, 
sociation,  31  Ohio  St.  517;  Somer-  ^  The  Columbian  Building  As- 
set County  Building,  Loan  and  sociation  of  East  Baltimore  No.  4, 
Saving  Association  v.  Vandervere,  v.  Crumb,  42  Md.'  192. 
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as  is  the  custom  in  most  building  associations,  to  cover 
merely  payments  of  certain  periodical  amounts  during  the" 
existence  of  the  society's  life,  or  the  running  of  the  series, 
it  can  scarcely,  in  strictness,  be  said  that  such  an  offer  is 
technically  a  tender ;  yet,  if  it  is  made  of  such  terms  as 
will  satisfy  all  just  claims  of  the  association  and  make  a 
suit  unnecessary,  it  amounts  to  a  tender.'  The  refusal  of 
the  corporation  to  accept  such  terms  will  stop  the  running 
of  interest  upon  the  debt ;  but  a  subsequent  agreement  to 
accept  will  start  the  rutining  of  interest  as  if  no  tendter  had 
been  made,  until  the  money  is  paid,  or  brought  into  court.' 
And  the  bringing  of  suit  upon  the  mortgage  by  the  build- 
ing association  is  not,  of  course,  equivalent  to  a  refusal  by 
it  to  accept  interest ;  wherefore,  the  running  of  the  period 
of  grace  allowed  for  the  payment  of  arrears  is  not  sus- 
pended, while  a  prior  suit,  prematurely  brought  and  dis- 
continued, was  pending.' 

Cost  in  Kedemptioa  ancl  Foreclosure  Suits. 

§  153.  In  England,  where  the  borrower's  right  to  re- 
deem his  property  from  the  mortgage  given  to  the  associa- 
tion is  enforced  by  a  bill  in  equity  brought  by  him  for  that 
purpose,  it  is  said  that  the  member  will  have  to  pay  all  the 
cost  of  such  proceeding,  unless  the  society  has  been  guilty 
of  vexatious  and  oppressive  conduct.*  The  same  principle, 
mutatis  mutandis^  must  apply,  where  the  suit  is  for  the  en- 
forcement of  a  mortgage  by  the  association  ;  remembering,  - 
however,  that  a  specific  tender  before  suit,  or  with  accrued 
costs  after  its  commencement,  and  refusal  by  the  plaintifi  to 
jacce;pt  the  same,  will  make  him  liable  for  the  costs,  though 
he  is  entitled  to  a  decree.' 

Kepayment  of  Redemption  in  Permanent  Societies.    Lia- 
bility of  Members. 

§  154.  Nothing  has,  in  the  foregoing  sections,  been 

'lb.  Rep.,  N.  S  218;  L.  R.  8  Ch.  App. 

'  lb.               ,  295;  21  W.   R.    234;  42  L.  J.,  Ch. 

3  The  German  Fair  Hill  Building  417;  37  J.  p.  4. 

Association  w.  Metzger,  3  W.  N.  C.  'Columbian    Building    Associa- 

,(Pa.)  204.  tion  of  East   Baltimore  No.  4,  v, 

■'Cotterell.z'^-.Strattqa,  ?8  L.  T.  Crumb,  42  Md.  192. 
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said  as  to  the  question  of  repayment  or  redemption  in  per- 
manent' societies.  Nor  is  it  necessary  to  make  any  dis- 
tinctions, in  this  particular,  between  terminating  and  the 
serial  class  of  permanent  societies ;  for,  in  such,  the  rules 
above  laid  down  apply,  with  this  only  difference,  that  the 
rights  and  liabilities  of  each  member  are  referable,  in  the 
first  instance,  to  the  series  to  which  he  belongs.^  In  socie- 
ties, however,  which  are  organized  upon  the  purely  perma- 
nent plan,  the  whole  matter  beconies  a  very  simple  one.^ 
I^or,  though  the  rules  of  each  society  must  be  considered, 
to  settle  the  terms  upon  which  an  advanced  member  may 
redeem,  equally  whether  the  .society  is  permanent  or  ter- 
minating,'' yet  the  repayments,  being  for  a  fixed  number  of 
years,  it  is  always  easy  to  calculate  the  amount  which  ought 
to  be  paid  as  the  price  of  redemption.  If  the  rules  do  not 
provide  otherwise,  it  seems  that  an  advanced  member  must 
pay  the  full  amount  of  his  future  subscriptions,  and  not 
merely  their  present  Value,  if  he  wishes  to  redeem  ; '  and 
if  any  fines  are  due  at  the  time  of  notice  of  withdrawal, 
they  must  be  paid  before  he  will  be  entitled  to  have  his  se- 
curity discharged.^  And  it  must  not  be  supposed  that  an 
advanced  member  of  a  permanent  society  incurs  no  liabil- 
ity other  than  that  expressed  in  the  deed  ;  for  where,  by 
the  rules  of  such  a  society,  it  was  provided  that  advanced 

'  See  ante,  \  23.                         .  sociation  v.  Hottenstein,  10  Pittsb. 

*  Where   the  stock  is  issued  in  Leg.  Jour.,  N.  S.  (Pa  )  225.     It  has 

series,  under  the  law  and  the  build-  been  held  that  a  borrower  cannot 

ing    association's    charter,    which  set  oflf  against  his  indebtedness  by 

provided  that  "the  gains,  losses,  reason  of  an  advance  upon  shares 

and  the  expenses  of  the  association  in  one  series,  his  stockinterest  in 

shall  be  divided  among  the  several  another  series:    Thompson,  B.  A., 

series  of  stock,  and    an    account  p.  87,  cit.  Saving  Fund  v.  Coke,  2 

shall  be  kept  with  each  company  Leg.  Rec.  Rep.  172. 

•or  series  of  stock,  and  all  profits,  '  Compare  Davis^  on  the  Law  ol 

losses,  and  expenses  shall  be  di-  Building,   etc  ,   Societies,  pp.  298- 

vided  equally  among  the  several  301. 

companies,  and  the  net  gains  to  be  *  Matterson  v.   Elderfield,  20  L. 

credited  to  the  number  of  shares  T.  Rep.,  N.  S.  503;  S.  C,  L.  R.  4 

held  by  each  company  at  the  time,"  Ch.  App.  207;  17  W.  R.  422;  33  J. 

— each    .=eries  is  financially  inde-  P.  326. 

pendent  of  the  others,  and  the  ac-  *  Matterson  v.  Elderfield,  ubisup. 

counts  of  each  series  jnust  be  kept  '     .«  Parker  v.  Butcher,  36  L.  J.,  Ch. 

separately.    National  Building  As-  552;  S.  C,  L.  R.  3Eq..762. 
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members,  on  paying  their  subscriptions  for  fourteen  years 
(discount  at  five  per  cent,  per  annum  being  allowed),  and 
also  all  fines  and  other  charges  due  up  to  the  date  or  re- 
demption, should  hold  their  property  released  from  the 
mortgage  to  the  society ;  and,  by  another  rule,  that  the 
holders  of  advanced  shares,  on  which  subscriptions  should 
have  been  paid  for  fourteen  years,  or,  where  the  amounts 
paid  should  equal  the  advances,  should  receive  a  complete 
release,  and  at  once  cease  to  be  members  :  it  was  held, 
that,  on  the  society  being  wound  up  by  the  court,  the  ad- 
vanced members  ought  to  be  placed  on  the  list  of  con- 
tributories  of  the  society,  for  the  purpose  of  discharging 
the  debts  due  to  third  parties.' 

Rights  of  Borrowers  upon  Maturity  of  Stock. 

§  155.  When,  in  a  terminating  or  serial  society,  the 
stock  advanced  upon  to  the  borrower  has  matured,  he  is 
entitled  to  stop  payments  thereon,  and  to  have  his  se- 
curities cancelled  and  surrendered  within  "a  reasonable 
time.^  He  may  enforce  this  right  by  bill  in  equity '  or 
mandamus,^  and  the  association  can  recover  no  judgment 
against  him  upon  his  obligation.'  Nor  can  the  right  of  a 
borrower  in  one  series,  whose  stock  upon  a  proper  compu- 
tation is  matured,  to  have  his  debt  discharged,  be  destroyed 
by  a  vote  of  the  non-borrowing  members  of  all  the  series 
abolishing  all  distinctions  between  them  and  so  manipula- 
ting the  accounts  as  to  deprive  the  stock  of  the  borrower's 

'  In     re    Doncaster    Permanent  *  Ibid. 

Building  Soc. ,  Ex  parte  Burgess,  L.  *Ibid.;    from  which  it  follows, 

R.  2  Eq.  158;  15L).  T.  Rep,,  N.  S  that,  in  a  suit  theireoii  by  the  asso- 

270;  15  W.  R.  102;  31  J.  P.  310.  ciation  against  him,  he  must  be 

'  Myers  v.  S=hoyer,  20  D  C.  254.  permitted    to     defend    upon  the 

It  is  there  said  that  a  borrower  may  ground,   and,   if  he  can,  to  show 

sue  in  equity  for  an  account  to  en-  that  the  stock  has  matured:  ibid, 

able  him  to    settle,   but   that  the  And  in  so  doing,  he  is  not  confined 

court  cannot    thereunder   inquire  to  the  methods,  plans  or  computa- 

into  the  association's  general  affairs,  tions  for  the  purpose  of  ascertaining 

nor  settle  the  respective  and  mutual  the   value  of  shares  adopted  and 

rights  of  stockholders  and  creditors.  followed  by  the  association:  Tyrrell 

^  Tyrrell  L.  and  B.  Association  ».  Loan  and  Building  Association  ». 

Haley,  139  Pa.  476,   20  Atl.  Rep.  Haley,  163  Pa.  301;  30  Atl.  Rep.  IS4' 

1063;  Same  II.  Same,  163  Pa.  301,30  See  post, J  518. 
Atl.  Rep.  154. 
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series  of  the  profits  lawfully  coming  to  it,  and  thereby  to 
defer  the  date  of  its  maturity.' 

§  "156.  But  where  the  directors  of  an  association,  acting 
upon  false  information  fraudulently  furnished  them  by  the 
secretary,  which  led  them  to  believe  the  stock  of  a  certain 
series  matured,  had  directed  the  entry  of  satisfaction  upon 
the  mortgages  of  the  borrowers  in  that  series,  it  was  held 
that  the  satisfaction  might  be  stricken  off  upon  bill  in 
equity  filed  by  the  assignee  of  the  association  for  benefit  of 
creditors.^  Says  the  court :  "  There  is  no  virtue  in  the 
satisfaction  of  a  mortgage,  except,  perhaps,  as  to  purchasers 
or  other  mortgagees  without  notice,  that  prevents  either  a 
frdud  or  mistake  in  the  satisfaction  from  being  corrected. 
The  [mortgagor]  cannot  complain  of  the  correction  of  a 
mistake  which  lifted  the  whole  burden  of  this  fraud  from 
himself  and  placed  it  upon  the  shoulders  of  his  at  least 
equally  innocent  co-members.  .  .  .  Aside  from  the  rights  of 
creditors,  the  equities  between  the  members  of  this  asso- 
ciation will  not  allow  the  [mortgagor]  to  escape  his  share 
of  the  common  burdens,  by  shielding  himself  behind  this 
improvident  satisfaction  of  his  mortgage."  ^ 


CHAPTER  VIII. 

GOVERNMENT   OF   BUILPING  ASSOCIATIONS.  . 

i  157. -Supreme  power  vested  in  corporate  meeting. 
§  158.  Of  the  corporate  meetings.     General  meetings. 
'i  160.  Special  meetings.     Officers' duty  in  calling.     Notice. 
!■  I  161.  Acts  of  special,  adjouriied,  or  irregular  meetings. 
§162.  Quorum — proxies. 

I  164.  Principal  function  of  corporate  meeting.     Election  of  officers. 
5  167.  Rights  of  inspectors  and  judges  as  to  candidacy  and  holding  of 

elections. 
§  16S.  Courts  will  not  look  into  regularity  of  election  collaterally. 
§  169.  Management  of  society  entirely  in  hands  of  its  officers. 

Supreme  PoTver  Vested  in  Corporate  Meeting. 

§157.  The  supreme  governing  power  of  the  associar 

tion,  subject  to  its  charter  and  the  laws  of  the  State,  is 

'  Sulivan  v.  Jackson  B.  and  L.  '  Callahan's  App.,  124  Pa.  138;  16 

Association,   70  Miss.  94;    12   So.      Atl  Rep.  638. 
Rep.  590;  7  Am.  R.  and  C.  Rep.  '  Ibid. 

"5-    ■ '        •-• j^ ,„      .. 
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vested  in  the  general  body  of  the  members  in  meeting 
regularly  assembled.  The  principle  that  the  whole  is 
bound  by  the  acts  of  the  majority,  when  those  acts  are  law- 
ful, is  universally  applicable  to  all  corporations/  building 
associations  not  excepted.^  And  every  individual  who  be- 
comes a  rhember  is  held  to  assent,  beforehand,  to  all  lawful 
measures  that  shall  be  sanctioned  by  the  majority  of  the 
corporation,  lawfully  expressed.' 

Of  Corporate  Meetings,    General  Meetings. 

§  158.  The'  corporate  meetings  of  the  association  are 
either  general -or  special :  i.e.^  they  are  either  the  meetings 
fixed  by  the  constitution  or  by-laws  to  occur  at  stated  times', 
for  the  election  of  officers  and  the  transaction  of  all  busi- 
ness within  the  corporate  powers  ;  or  such  as  are  called  on 
particular  occasions  and  for  special  purposes.* 

§  159.  In  the  case  of  the  former,  provided  for  by  the 
laws  of  the  association,  all  members  are  bound  to  take  no- 
tice of  both  time  and  place  of  holding  them,  where  both 
are  specified  by  the  by-laws,"  as  well  as  of  the  usual'char- 
acter  of  the  business  to  be  transacted  at  such  meetings; 
but  where  matters  not  usually  brought  up  at  such  meetings 
are  to  be  considered,  and  where  their  objects  are  to  be  de- 
fined by  express  provision  of  the  by-laws,  special  notice  of 
the  subjects  intended  to  be  submitted  should  be  given.'  So, 
also,  where  no  place  is  fixed  by  the  constitution  and  by- 
laws for  the  holding  of  the  corporate  meetings.''  At  no 
time,  however,  can  the  place  of  meeting  or  business  be  re- 

"Angell  and  Ames,  Corp.,  \  499;  the  majority  is  clearly   um-eason. 

2  Morawetz,  P.  C,  g  641.  able,  and  not  within  the  intent  of 

''Hagerman  V.  The  Ohio  Build-  the  Legislature.    Hagerman  z/i  The 

ing  and    Savings  Association,    25  Ohio  Building  and  Savings  Associ- 

Ohio  St.  186.  ation,  25  Ohio  St.  186. 

3  Angell  and  Ames,  Corp.,  \  499;  *  Field,  Corp.,  \  231. 

Field,  Corp.,  I  ii(s.    But  this  does  *  i  Morawi^  P,  C,  ?  479. 

not  extend  to  implying  the  consent.  ,  -  «  Angell  and  Atnes,  Corp:,  \  489; 

to  acts  ultra  tdres;  if  such  be  de-  Field,  Corp.,  ?|  227,  231. 
cided    upon,    any   single  member  '       'Angell  and  Ames,  Corp.,  ?  496, 

may  obtain  relief  in  equity.   Davis,  And  -unless  otherwise  provided  by 

Law  of  Building,  etc.,  Societies,  p;  charter  or  by-law,  the  notice  must 

92.    And    see   ante,    \    86;    note,  be  served  upon  each  shareholder  in 

Nor  where  the  matter  passed  by  person:    i  Moraw,,  P.  C,  2  481: 
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moved  out  of  the  county  in  wliich  the  association  is  lo- 
cated. .Coleridge,  J.,  in  an  English  case/ says:  "Nothing 
is  more  clear  than  that  these  societies  were  intended  to  be 
local ;  and  with  regard  to  the  place  of  meeting,  there  is 
good  reason  why  they  should  be  locally  confined.  The 
general  meetings  should  be  held  in  the  county  where  the 
members  reside." 

Special  Meetings.    Officers'  Duty  in  Calling.    Notice. 

§  160.  In  the  case  of  special  meetings,  it  may  be  pre- 
mised, that  the  duties  of  the  officers  pointed  out  as  the 
proper  ones  to  sign  the  call,  are,  where  the  by-laws  impose 
the  duty  of  doing  so,  at  the  request  of  a  certain  number  of 
members,  merely  ministerial,  and  they  have  no  discretion 
whatever  as  to  complying  with  the  requisition,  if  presented 
in  the  form  and  manner  indicated  by  the  by-laws.^  Notice 
of  such  meetings  and  of  their  purpose  to  all  members,  ac- 
cording to  the  by-laws,  is  essential,  and  failure  to  give  it 
will  invalidate  the  meeting.^  In  the  absence  of  any  par- 
ticular provision  to  the  contrary,  this  notice  must  be  per- 
sonal, and  a  reasonable  time,  or  the  usual  time,  if  a  custom 
prevails,  must  be  given.*  The  summons  must,  also,  be  is- 
sued by  the  authority  competent  to  assemble  the  corpora- 
tion.' But  any  defects  as  to  notice,  being,  in  geiieral,  a 
matter  affecting  only  individual  rights  of  members,  may 
be  waived  by  the  unanimous  consent  of  all  persons  entitled 
to  vote.*  And  if  all  having  the  right  to  vote  are  assem- 
bled, some  upon  notice,  and  some  without,  and  agree  to 
enter  upon  the  proceedings,  it  is  a  waiver  of  notice  and  of 
the  right  to  impeach  the  acts  of  the  meeting  upon  that 
ground.'     A  subsequent  recognition  of  their  validity  oper- 

'  Reg.  V,   Registrar  of  Friendly  see  Davis,  Law  of  Building,  etc., 

Societies,  16  J.   P.   613;  19  L.   T.  Societies,  p  98. 

Rep.   182.     "  General "  is  used  in  3  Field,  Corp. ,?  227. 

the  sense  of  "corporate.'*  <  Field,  Corp.,  \  228. 

^  Reg.  V.  Aldham  and  United  Par-  ^  Angell  and  Ames,  Corp.,  \  491. 

ishes  Insurance  Society,'  21  L.  J.,  *  Except  where  the  charter  im- 

Q.  B.  i;  S.  C,  16  J.  P.  149;  isJur.  .  peratively  requires  special  notice  of 

1035;  18  L.  T.  Rep.  74:  R.  V.  Ban-  extraordinary  matter,  when  it  can- 

natyne,  2  L.,  M.  and  P.  213;  20  L.  not  be  waived.     lb. 

J.,  Q.  B.  210,  being  overruled.  And  'Angell  and  Ames,  Corp.,  \\  491- 

'492;  5?ield,  Corp.,.?  227. 


148  THE  I<AW  OF  BUILDING  ASSOCIATIONS.      [CH.  VIII. 

ates  in  the  same  way.'  Nor  can  that  validity  be  questioned 
collaterally  upon  the  ground  of  want  of  notice  to  all  mem- 
bers? 

Acts  of  Special,  Acljourned,  or  Irregular  Meetings. 

§  161.  A  special  meeting  can  transact  no  business  other 
than  that  for  which  it  was  summoned.'  But,  being  regu- 
larly convened,  it  may  be  adjourned,  and  any  business  that 
might  have  been  lawfully  transacted  at  the  original  meet- 
ing, may  also  be  done  at  the  adjourned  meeting.*  The 
acts  of  a  meeting  of  the  corporation  irregularly  convened 
are  not  binding. 

Quorum.    Proxies. 

§  162.  In  the  absence  of  special  provision  in  the 
charter  or  by-laws,  fixing  the  minimum  number  of  stock- 
holders capable  of  holding  a  valid  meeting,  the  corporate 
acts  of  the  society,  binding  upon  all  its  members,  are  the 
acts  of  a  majority  of  those  present  at  a  regular  meeting, 
whether  they  were  or  were  not  a  majority  of  the  members 
of  the  society.'  Indeed,  the  majority  whose  acts  become 
those  of  the  association,  need  not  even  be  the  majority  of 
all  present  at  the  meeting,  but  of  all  present  and  voting. 
"  Otherwise,  persons  not  voting  would  be  counted,  as 
voting  against  the  '  measure.  As  a  majority  of  all  present . 
binds  all  members,  because  all  members  might  be  present, 
and  perhaps  because  it  is  their  duty  to  be  present ;  so  a 
majority  of  those  present  and  voting  should  have  the  same 
force,  because  it  is  within  the  right  and  power,  and  per- 
haps the  duty,  of  all  present  to  vote,  and  so  to  express  their 
dissent  from  any  measure  they  do  not  approve."  " 

§  163.  It  is  otherwise,  however,  where  the  charter  re- 
quires the  presence,  of  a  quorum  of  the  membership  in 
order  to  constitute  a  valid  meeting,  or  the  consent  of  a 

■  Field,  Corp.,  ?  229.  "  ■♦  Field,  Corp.,  ?  230;  DavisLaw 

» lb;    Advanced  membersi  even  of -Building,  etc..  Societies,  p.  lOi. 

when  having  pledged  theii- stock  fo  »  Attorney-General    v.   Davy,   2 

the- society,  are  entitled.-    See  ante,  Atk.  212. 

?  "4-                           ■'  «  i  Pars.  Contr.,  p.  142. 

*E)avis,  Law  of  Building-,  .etc.,  '- 

Societies,  p.  101.  .       . 
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majority  of  a  quorum  to  pass  a  measure.  If  the  number 
of  members  necessary  to  constitute  a  quorum  is  not  pre- 
scribed by  statute  or  constitution,  it  comprises  a  majority 
of  all  the  members  entitled  to  vote.'  And  the  right  of 
representation  by  proxy  is  not  a  general  one,  but  must  be 
shown  to  rest  upon  special  authority  contained  in  the  con- 
stitution or  by-laws.^ 

Principal   Function   of  Corporate  Meeting.    Election   of 
Officers. 

§  164.  As  the  management  of  corporations,  and  par- 
ticularly of  building  associations,  is  left  almost  entirely  to 
the  directors,  the  principal  function  of  the  corporate  meet- 
ings, besides  that  of  occasionally  passing  by-laws,^  is  to  ex- 
press, annually,  through  the  members  at  large,  the  associa- 
tion's will,  as  to  the  policy  and  management  of  the  corpo- 
rate affairs,  by  the  election  of  such  officers  as  will  execute 
such  will.^  The  election  of  officers  must  take  place  in  the 
manner  and  upon  the  nomination  required  by  the  constitu- 
tion and  by-laws.  If  no  particular  form  is  prescribed,  no 
election  conducted  in  good  faith  will  be  set  aside.'  But  no 
usage,  adduced  in  explanation,  can  sustain  a  corporate  act, 
done  in  a  manner  plainly  contrary  to  that  prescribed  by 
the  charter  (or  the  statute  to  which  it  must  conform)  ; " 
though,  if  the  meaning  of  the  words  of  the  charter  be 
doubtful,  usage  for  a  grfeat  length  of  time  may  be  admitted 
as  explanatory.'  The  fact  that  improper  votes  were  re- 
ceived at  an  election  will  not  necessarily  vitiate  it ;  it  must 
be  affirmatively  shown,  that,  had  they  not  been  received, 
the  result  would  have  been  different.^     In  this  case,  the 

'Davis,  Law  of  Building,   etc.,  ciations,   usually  delegated  to  the 

Societies,  loi;  Field,  Corp.,  ^  239.  directors.      As  to  by-laws  gener- 

'  Craig  V.  First  Presbyt.  Church,  ally,  see  post,  Ch.  xv. 

88  Pa.  42,  47;  I    Moraw.',   P.  C,    ?  <  Field,  Corp.,  §  186. 

486;  Aiigell   and  Ames,   Corp.,  H  *  Angel  1  and  Ames,  Corp.,  §  138. 

12S,  130;  Davis,   Law,  etc.,ubisu-  «  As   to  the  effect  of  usajjes  of 

pra.     See  State  z'.  Rohlffs,  {  >J.  J.)  corporations  upon  acts  in  excess  of 

19  Atl.  Rep    1099,  as  to  legality  of  charter,    see   Clarke's  Browne  on 

vote  by   proxy   for  a  corporatjon  Usages  and  Customs,  J  122. 

holding  shares  in  a  building  asso-  '  AngfiU  and  Ames,   Corp.,   ubi 

elation.  supra. 

'  Even  this  is,  in  building  asso-  '  lb  ,  §  136. 
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court  may  set  aside  the  election.  On  the  other  hand,  when 
votes  which  were  rejected  by  the  inspectors,  would,  if  re- 
ceived, have  been  sufficient  to  elect  a  certain  ticket,  and 
are  adjudged  to  have  been  erroneously  rejected,  the  court 
cannot  declare  the  ticket  elected  for  which  they  would  have' 
been  cast,  had  they  been  received  ;  it  can  merely  vacate  the 
election  altogether.*  And  a  failure  to  elect  new  officers 
will  not  work  a  dissolution  of  the  society  ;  ^  for  the  stock- 
holders compose  the  corporation,  and  on  a  failure  to  elect 
new  officers  at  the  time  designated,  the  old  hold  over.' 

§  165.  If  the  election  has  been  fairly  held,  whoever  has 
a  majority  of  the  votes  cast  (no  minimum  being  required 
by  the  constitiition)  is  elected,  although  a  majority  of  the 
ifentire  assembly  abstained  from  voting.*  Where,  therefore, 
the  majority  merely  protests  against  the  election  of  an 
officer,  but  sets  up  no  other,  the  minority  may  elect  the 
candidate  proposed.' 

§  166.  An  election  of  a  less  number  of  directors  than  the 
charter  calls  for  is  valid  ;  that  of  all  beyond  it,  void.'  For 
this  reason,  too,  ballots  containing  the  names  of  a  less  num- 
ber of  directors  than  provided  for  by  the  charter  are  good, 
as  far  as  they  go,  whilst  those  containing  a  greater  number, 
must,  of  necessity,  be  rejected. 

Bights  of  Inspectors  and  Judges  as  to  Candidacy  and  Hold- 
ing of  Election. 

§  167.  Inspectors '  and  judges  ^  of  the  election  may,  at 

the  same  time,  be- candidates.^     And  the  inspectors  are  not 

bound  to  close  the  polls  at  the  end  of  an  hour,  even  where, 

by  resolution  of  the  board  from  which  they  derive  their 

power,  the   election   is   limited   to   that  time.     They  are 

>  lb.,  ?  138.  '  Ex  parte  Wilcox,  7  Cow.  (N. 

» Hoboken  Building  Association  Y. )  402. 

7J.  Martin,    13   N.  J.    Eq.  428;,  St.  8  Commonwealth  v.  Woelper,  3 

Louis,  etc..  Association z;.  Augustin,  Serg.  and  R.  (Pa.)  29. 

2  Mo.  App.  123.  s  See  Angell  and  Ames,  Corp.,  § 

»Angell   and    Ames,    Corp.,   J§  141.     The  right  to  appoint  judges 

142-144,771.             -  and  inspectors  of  election  at  a  meet- 

<  lb.,  i  127.  ing  of  shareholders  for  the  election 

•  lb.,  ?  126.  of  directors,  is  in  the  shareholders, 

"lb.,  i  135.  and  not  in  the  board  of  directors:  I 

Moraw.,  P.  C,  |  484. 
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entitled  to  exercise  a  reasonable  discretion  in  the  matter. 
If  no  time  be  limited,  the  poll  may  be  adjourned  from  day 
to  day.' 

Courts  will  not  Look  into  Begnlarity  of  Election  Collater- 
ally. 

§  168.  So  long  as  an  officer  is  such  de  facto,  though  in- 
disputably ineligible,^  his  acts  have  binding  efficacy  upon 
the  corporation,  at  least  so  far  as  they  respect  third  parties.' 
And  persons  acting  publicly  as  officers  are  to  be  presumed 
rightfully  in  office.^  Their  acts,  as  such,  cannot  be  collat- 
erally impeached,"  nor  will  the  court,  in  an  action  by  a  cor- 
poration against  its  debtor,  look  into  the  regularity  or  va- 
lidity of  the  election  of  its  corporate  officers.' 

Management  of  Society  Entirely  in  Hands  of  its  Officers. 

§  169.  The  management  of  the  affairs  of  a  building  as- 
sociation is  entirely  in  the  hands  of  its  officers,  who,  deriv- 
ing their  powers,  of  course,  primarily  from  the  corporate 
meeting,  and  possibly  appealing  to  it  in  difficult  and  mo- 
mentous cases,  yet  virtually  constitute  the  government  of 
the  association. 


CHAPTER  IX. 

FUNCTIONS,  DUTIES,  AND  LIABILITIES  OF  OFFICERS. 

I  170.  Usual  officers  in  building  associations,  and  their  general  powers. 

J  171.  President. 

§  172.  Treasurer. 

?  174.  Secretary. 

?  176.  Directors. 

?  178.  Limits  of  the  powers  of  directors. 

I  179.  How  powers  of  directors  to  be  exercised. 

J  t8o.  Meetings  of  directors.     Notice.     Quorum. 

'  See  Angell  and  Ames.  Corp.  'i         ■■  See  Angell  and  Ames,  Corp.,  \ 

138.  139- 

«  See  lb.,  I  287.  6  See  Field,  Corp.,  I  180;  2  Dill., 

'  See  lb.,  I  139;  Field,  Corp.,  |  Mun.  Corp  ,  ?  892,  n. 

180.    And  they  may  have  an  action  «  Hoboken  Building  Association 

of  trespass  relating  to  any  corpo-  v.  Martin,  13  N.  J.  Eq.  428. 
rate  property  against  others  claim- 
ing to  be  the  board  of  directors. 
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§183.  Discretion  of  directors  cannot  be  controlled  nor  delegated.  Com- 
mittees. 

2  184.  Minutes  of  directors'  transactions. 

?  186.  Dealings  between  association  and  directors. 

§  187.  Director  may  become  party  to  contract  with  society. 

§  188.  Modified  sense  in  which  directors  are  oflScers  in  the  society, 

§189.  Personal  liability  of  directors  for  losses,  etc. 

I  192.  Directors  who  were  parties  to  fraud  upon  society,  whereby  it 
was  ruined,  cannot  share  in  its  assets.     Presumptive  fraud. 

?  193.  Liability  of  directors  to  account  to  society  for  waste  or  misap- 
plication of  funds. 

i  194.  Right  of  individual  stockholders  to  sue  delinquent  directors  for 
protection  of  society.     Qualifications. 

§  195.  Trustees. 

§  196.  Solicitor. 

§  199.  Officers'  bonds.     When  prerequisite  to  entering  upon  office.    , 

§  200.  Principal  not  society's  agent  in  procuring  bond. 

§  201.  What  by-law  requirements  enter  into  contract  of  suretyship. 

§  202.  Discretion  and  responsibility  in,  and  method  of,  approving 
bonds. 

?  203.  Sureties  not  discharged  by  negligence  of  society. 

§  204.  Liability  of  sureties  strictly  confined. to  terms  of  bond. 

§  206.  Liability  of  officers  to  fines  and  amotion. 

i  207.  Criminal  liability  of  officers  in  certain  cases. 

§  209.  Cdmpensation  of  officers. 

§.212.  ImpHeil  liability  of-society  for  compensation. 

§  213.  Adirector  cannot  claim  extra  compensation  for  acts  done  in  the 
line  of  his  duty.     Services  before  organization. 

§  214.  De  facto  officer  cannot  elaifli- salary. 

\  215.  Salaried  officer,  improperly  removed,  may  sue  for  salary. 

\  216.  Officers  must  look,  to  society's  funds  for  compensation. 

Usual  0:flcers  in  Building'  Associations  and  Tlieir  General 
Powers. 

§  170.  The  officers. of  a, building  association  are,,  (i) 
President  and  Vice-President ;  (2)  Treasurer  ;  (3)  Secretary ; 
(4)  Board  of  Directors;  (5)  Trustees,  (the  latter  class,' not 
properly  officers,'  having  no-w  become,  almost  everywhere, 
unnecessary  and  discarded,)  (6)  Solicitor.  The  authority 
of  these  several  officers,-  in  the  absence  of  any  express  pro- 
vision and  limitations,  extends  to  the  performance  of  all 
the  duties  usually  belonging  or  appertaining,  to  similar 
officers  in  corporations  generally. 

President. 

'     -§171.  The  President,  or,  in  his  absence,  the  Vice-Presi- 
dent, is  the  presiding  officer  at  the;nieetings  of  the  corpor- 

'  See  post,  \  195.  .;:;,, 
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ation  or  Board  of  Directors.  In  general,  and  unless  other 
officers  are  designated,  either  by  law  or  special  direction  of 
the  society  or  its  directors,  it  is  his  business  to  call  special 
meetings  of  the  association  ;  to  sign  contracts,  and  execute 
deeds ;  to  legalize,  by  his  signature,  warrants  drawn  upon 
the  treasurer,  and  have  the  general  .  custodianship  of  the 
corporate  seal.  His  contracts  with  third  persons  for  neces- 
saries to  be  furnished  the  society,  are,  in  general,  binding 
upon  it,  except  where  there  is  a  resolution  upon  the  cor- 
porate books,  forbidding  him  to  enter  into  such  a  contract.' 

Treasurer. 

§  173.  The  Treasurer  is  the  keeper  of  the  society's 
funds,  and  the  officer  entrusted  with  their  immediate  dis- 
bursement ;  but  only  upon  warrants  and  authority  executed 
and  presented  in  the  form  and  manner  provided  by  the  by- 
laws. And  he  is  bound  to  keep  accurate  and  correct  ac- 
counts of  the  same.  His  functions  are  purely  ministerial. 
If,  therefore,  a  warrant  duly  made  out  is  presented  to  him 
for  payment,  for  the  purpose,  as  he  knows,  of  applying  the 
money  to  an  object  not  within  the  powers  of  the  associa- 
tion,-and  he  cashes  it,  he  is  not,  by  reason  of  such  action, 
to  be  held  personally  liable  for  the  amount.^  On  the  other 
hand,  if  he  makes  a  payment  out  of  his  pocket,  for  a  pur- 
pose authorized  by  the '  directors,  but  not  within  the  cor- 
porate powers,  it  seems  he  cannot  recover  it  against  the 
corporation  if  a  warrant  is  afterwards  refused.^     To  ensure 

'  Westerveldt  v.  Radde,  55  How.  orders  drawn  upon  him  before  the 
Pr.  (N.  Y. )  365  assignment,  for  which  the  assignee 
;  '  ^  See  Grimes  v  Harrison,  28  I,  had  refused  to  allow  him  credit  in 
J.,  Ch.  823;  33  L.  T.  Rep.  115;  5  the  settlement  of  his  account  as 
Jur  ,  N.  S.  528;  26  Beav.  435;  23  J.  treasurer.  And  when  a  treasurer 
P.  421.  This  decision  really  refers  has  advanced  dues  of  members 
to  "trustees,"  who,  under  the  law  credited- in  his  account,  the  direct- 
then  in  force  in  England,  supplied,  ors  may  reimburse  him  therefor: 
inter  alia,  the  exact  position  of  Harmony  Building  Association  v. 
treasurers  in  our  associations  It  Goldbeck,  13  W  N  ( Pa. )  24. 
was  decided,  in  Christian's  App.,  '  See  In  re  The  Kent  Benefit 
102  Pa.  184,  that,  when  a  building  Building  Society,  30  L,  J.,  Ch  785; 
association  had  become  insolvent  4  L.  T.  Rep.,N.  S.  610;  i  Dr.  and 
and  made  an  assignment  forbenefit  S  417;  7  Jur.,  N.  S.  1045;  9  \V.  R. 
of  creditors,  the  treasurer  is  en-  685-, — also  referring  to  "  Trustees." 
titled  to  be  reimbursed  as  a  general  See  preceding  note, 
creditor  formoneys  paid  by  him  on 
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his  responsibility,  he  i's  required  to  give  bond  for  the  faith- 
ful discharge  of  his  duties  and  the  proper  application  of 
the  moneys  committed  to  his  care. 

§  173.  Ordinarily,  the  treasurer  of  a  building  associa- 
tion receives  a  moderate  salary  for  his  services.  The 
money  taken  in  by  him  does  not  become  his  money,  but 
remains  that  of  the  association,  in  his  hands  as  a  bailee.' 
Hence  he  is  not  liable  for  a  loss  occurring  without  his 
negligence.^  Where  the  treasurer  receives  no  salary,  his 
relation  to  the  society  is  that  of  a  gratuitous  bailee  or 
mandatory,  liable  only  for  fraud  or  such  gross  negligence 
as  amounts  to  fraud.^  Consequently,  he  is  not  liable  for 
loss  of  the  society's  funds  by  robbery,*  or  by  failure  of  the 
bank  in  which  he  has  deposited  them,  under  authority  and 
direction  of  the  Board  of  Directors,  or  in  the  exercise  of 
his  proper  judgment  and  discretion,  in  the  name  of  the  as- 
sociation, free  from  fraud  and  negligence."  Nor,  where  it 
was  a  usual  and  customary  thing  to  pay  money  to  the  sec- 
retary for  withdrawing  members,  will  an  unsalaried  treas- 
urer be  liable  for  doing  so  in  good  faith,  upon  orders  signed 
by  the  president  and  attested  by  the  secretary  in  the  ac- 
cepted manner,  if  the  secretary  subsequently  embezzles  the 
money  and  absconds."  But  a  treasurer  is  liable  for  misap- 
propriation of  corporate  funds  by  a  clerk  to  whom  he  en- 
trusted them.'     He  has  no  right  to  receive  anything  but 

'  See  Mowbray  v.   Antrim,    123  take  anything  but  cash  in  payment 

Ind.  24;  23  N.  E.  Rep.  858.  ,  of  dues  and  fines,  even  in  the  pres- 

*  See  ibid.  ence  and  with  the  acquiescence  of 
^  Hibernia  Building  Association  the  executive  ofiScers:  he  and  his 

V.  McGrath,   154  Pa.   296;  26  Atl.  bondsmen  will  be  liable  for  any  loss 

Rep.  377.  otherwise  occurring.  Peo^e'sBuild- 

*  See  Davis,  I^aw  of  Building,  ing  and  Ivoan  Association  v.  Wroth, 
etc.,  Societies,  pp.  iio-iii;  Walker  43  N.  J.  L.  70 ;  Mutual  Building  and 
V.  British  Guarantee  Association,  lyOan  Association  v.  Hammell,  Ib.78. 
21  L.  J.,  Q.  B.  257;  16  Jur.,  8S5;  «  Hibernia  Building  Association 
Giblin  v.  McMuUen,  38  L.  J.,  P.  C.  v.  McGrath,  supra. 

25;  Law  Rep.,  2  P.  C.  317;  2t  L.  'Re  Mutual  and  Perm.  Benefit 

T.  Rep.,  N.  S  214;  17  W.  R,  445;  Building  Soc,  48  J.  P.  54.    As  to 

Foster  v,  Essex  Bank,  17  Mass.  497;  payment  by  disbursing  officer  to 

Redfield,  Bailments,  \  632.  one  fraudulently  personating  a  de- 

'  See   Davis,   Law    of  Building,  positor  and  in  possession  of  his  pass- 

etc..  Societies,  p.  iii,  and  preced-  book,  see  Sullivan  ii.  Lewiston  Inst, 

ing  note.    But  he  has  no  right  to  for  Sav.,  56  Me.  507;  infra,  S  479r 
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cash  in  payment  of  dues  or  interest,  and  cannot  bind  the 
society,  even  with  the  acquiescence  of  its  executive  officers, 
by  his  acceptance  of  anything  else/ 

Secretary. 

§  174.  The  Secretary's  business,  in  a  building  associa- 
tion, is,  generally,  to  conduct  the  correspondence  of  the 
society  ;  attest  the  President's  signature  where  required ; 
keep  the  financial  accounts  of  the  association  and  correct 
minutes  of  its  proceedings,  as  well  as  of  those  of  the  Board 
of  Directors  ;  ^  summon  meetings  of  the  directors  and  the 
society,  and  furnish,  at  all  times,  any  information  concern- 
ing the  corporate  affairs  that  may  be  necessary.  As  he  is 
the  mouthpiece,  so,  practically,  his  functions  are  those  of  a 
general  agent  of  the  association,'  and  often  he  is,  in  point 
of  fact,  the  manager  of  its  entire  business.*  When  such  is 
the  case,  the  society  will  be  bound  by  orders  given  by  him, 
for  necessary  repairs,  though  not  sanctioned  by  the  required 
number  of  directors,  nor  entered  on  their  minutes."  He 
cannot,  however,  bind  the  society  by  acceptance  of  pay- 
ments of  dues,  etc.,  contrary  to  the  provisions  of  the  con- 
stitution,— as,  e.  g.^  where  the  latter  requires  payments  to 
be  made  at  regular  stated  meetings,  by  accepting  them  at 

'  People's  Building  Association  z/;  a  judicial  act:    Withers  ».  Baird,  7 

Wroth,   43  fj.  J.  L.  70;  Mueller  v.  Watts  { Pa. )  228;  Jamison  v.  Jami- 

Cohen,    (Cin.  Super.  Ct. )2yOhio  son,   3   Whart.   (Pa.)  457;    Singer 

I<-  J.  353-  Manuf.  Co.   v.  Rook,  84  Pa.  442; 

'  As  to  his  liability  for  damages  .Com.    v.  Haines,  97  Pa.   228,  and 

resulting  from  his  breach  of  that  therefore  cannot  properly  be  made 

duty,  see  Priestly  v.  Hopwood,  10  by  any  person  who  has  an  interest 

I/.  T.  Rep.,  N.  S.,  646;  12  W.  R.  in  the  transaction.     See  the  very 

1031.  jvidicious    observations    upon    this 

'See  Davis,   Law    of   Building,  point  in  Thompson,  B.  A.,  pp.  90- 

etc,  Societies,  p.  121;  and  see  post,  91,  and  compare  the  decision,  there 

\\  231  et  seqq.,  as  to  incidents  to  cited,  in  Horton  z).  Building  Associ- 

agency,  etc.  ation,  6  Bull.  (O. )  141,  to  the  effect 

<  He  would,  therefore,  necessar-  that  the  secretary  of  an  association, 

ily  appear  to    be  disqualified    to  who  was  also  a  stockholder,  may 

take,  as  notary  or  magistrate,  the  take  the  acknowledgment  of  parties 

acknowledgments     of    parties    to  to  a  mortgage, 

mortgages  given  to  the  association,  '  AUard  v.  Bourne,  15  C.  B.,  N. 

or  of  instruments  executed  by  or  S.  (109  Engl.  C.  I-,.  Rep.)  468;  3  N. 

on  behalf  of  it.    The  certificate  of  R.  46. 
acknowledgment  is  in  the  nature  of 
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otlier  times  : '  unless  the  custom  of  the  association  has  been 
to  depart  from  the  prescribed  method  and  he  has  followed 
that  custom, — as,  e.  g.,  where  the  rules  required  payments 
to  be  received  by  the  secretary  only  in  conjunction  with 
the  treasurer  and  one  of  the  trustees,  but  in  practice  the 
secretary  alone  received  them.^  He  cannot  bind  the  society 
by  the  acceptance  of  payments  which  ought  to  be  made  to 
the  treasurer ,^except  as  against  one  who  is  estopped  by 
his  conduct  from  treating  them  as  not  valid  payments.' 
And  under  no  circumstances  can  he  bind  the  society  against 
its  will,  by  his  single-handed  acts,  where  they  are  either 
ultra  vires  of  the  association,  or  clearly  such  as  are  beyond 
the  ordinary  functions  of  the  office  and  therefore  require 
the  consent  Of  the  Board  of  Directors.*  Thus,  an  agree- 
ment between  the  secretary  and  the  surety  of  a  borrower, 
that  the  liability  of  the  surety  should  be  released  in 
the  event  of  a  certain  contingency,  will  not  be  binding 
upon  the  association  in  the  absence  of  evidence  that  the 
agreement  was  made  with  the  knowledge  of  the  officers  of 
the  association,  or  that' the  secretary  was  acting  at  the  time 
within  the  scope  of  the  authority  confided  to  him  by  the 
Board  of  Directors,  or  that  his  declarations  were  made  in 
the  course  of  business  which  the  board  had  authorized  him 
to  transact,  as  well  as  that  the  contingency  had  arisen.' 

,      •  Morrow    v.   James,   4   Mackey  transaction  is  left  to  the  secretary 

(D.  C. )  59-  and  one  becomes  surety    for  the 

2  Ha^erson  v.  Cole,  6  W.  R.  17. .  borrower  upon  the  secretary's  rep- 

^  Browne   v.    Sanders,   20  D.  C.  resentation    that    his    liability   as 

455 ;  20  Wash.  L.  Rep.  277.  surety  is  to  continue  only  for  a  cer- 

*  See  post,  5^  231-232.  But  the  tain  period,  the  association  cannot 
necessary  assent  to  his  making  a  afterwards  repudiate  the  act  of  its 
given  contract,  apparently  beyond  agent  in  making  such  limitation  on 
the  scope  of  his  functions,  may  be  the  ground  that  he  was  unauthor- 
inferred  where  he  had,  for  some  ized  to  make  it:  Jonss  v  National 
time  prior,  been  'making  similar  Building  Association,  94.  Pa.  215. 
contracts  in  behalf  of  the  associa-  Equally  will  the  association  be 
tion,  and  the  latter  had  received  bound  by  the  secretary's  agreement 
the  benefit  accruing  therefrom  with  a  borrower,  as  part  of  his  con- 
without  objection:  Chicago  Build-  tract,  to  insure  the  premises  mort- 
ing  Soc.  V.  Crowell  65  111.  453.  gaged  to  the  association,  and  a  fail- 

'  Gass  V.  Citizens'  Building  and  ure  to  do  so  before  a  loss  through 

Loan  Association,  95  Pa.  lor.     But  fire    occurred:     Chicago   Building 

where   the    arrangement    of   the  Society  v.  Crowell,  65  111.  453- 
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Nor,  111  the  absence  of  a  similar  showing,  will  it  be  bound 
by  his  declarations  as  to  the  amount  due  on  a  mortgage 
held  by  it,  the  mere  fact  of  his  having  charge  of  the  books 
and  accounts  of  the  association  not  being  sufficient  to  show 
such  authority.'  1 

§  175.  The  liability  of  the  secretary  for  the  safe- 
keeping of  papers  and  other  property  of  the  association 
coming  into  his  hands,  is  said  to  be  that  of  an  ordinary 
trustee  or  bailee  for  hire.^  Consequently,  the  degree  of 
care  required  from  him  is  such  as  a  prudent  man  exercises 
in  his  own  affairs,  and  in  the  absence  of  proof  of  negligence 
consisting  in  the  want  of  such  care,  he  is  not  "liable  for  the 
loss  of  papers,  etc.,  e.  g.,  of  a  note  belonging  to  the  associa' 
tion,  while  in  his  custody  as  secretary.^ 

Directors. 

■  §  176.  The  Board  of  Directors  constitutes,  in  a  man- 
ner, the  managing  committee  of  the  association.  They  are 
appointed  under  provision  of  the  charter  and  by-laws,  by 
the  members  at  a  general  meeting,  for  the  purpose  of  vest- 
ing in  them,  for  the  convenience  of  the  association,  the 
management  of  its  affairs.  Their  acts,  therefore,  within 
the  powers  conferred  upon  them  by  the  constitution,  are 
the  acts  of  the  association,  binding  it,  in  every  respect, 
equally  as  if  done  by  all  its  members,  lawfully  assembled 
and  acting  for  the  corporation  ;  *  and  if  they  travel  outside 
of  their  proper  authority,  and  put  the  corporation,  for 
which  they  act,  in  the  position  of  contracting  ultra  vires, 
whilst  their  engagements  may  not  be  enforceable  against 
the  corporation,  if  it'  resists,  it  seems  that  the  directors 
may  be  held  personally  liable  on  an  implied  warranty  that 

'  Johnston  v.  Elizabeth  Building  v.   Security  lyoan  Association,    72 

and  Loan  Association,  104  Pa.  394.  Ala.  207. 

Much  less  will  the  association  be  '  Mowbray'  v.   Antrim,    123  Ind. 

bound  by  his  statement  as  to  how  24;  23  N;  E.-  Rep.  858. 

many  payments  would  have  to  be  ^  Ibid    Such  negligence  was  not 

made  in  order  toextinguish  an  ob-  found  in  the  fact  that  the  secretary 

ligation  given  to  the  society,^-such  had  left  the  note  in  a  safe  used  by 

statement  being  necessarily  a  mere  him  jointly  with  another,  who,  at 

expression  of  opinion  on  his  part:  the  time,  was  considered  a  prudent, 

Hammerslough  v.  Building,-  Loan,  business  man  and  solvent, 

etc.,  Association,  79  Mo.  80;  Lake         *  Fieldy-Gorp; ;  ?  67.  -  ■ 
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the  society  had  power  to  do  what  they  assumed  to  do  in  its 
name.'  And  there  is  no  obligation  upon  the  members  to 
indemnify  the  suffering  transgressors.  The  rule  is,  that,  as 
between  the  directors  and  the  society,  a  transaction  by  the 
former,  which  is  ultra  vires,  must,  in  order  to  bind  the  lat- 
ter, be  authorized  or  ratified  by  each  individual  member ; 
for  no  one  will  be  assumed  to  assent,  or  to  have  pledged 
his  assent  beforehand,  to  any  but  legal  and  competent  acts. 
Where,  therefore,  the  directors  of  a  building  association, 
without  authority,  bought  land,  and  mortgaged  it  to  secure 
money  borrowed  for  the  purchase,  their  being  no  power  in 
the  society  to  borrow  money  ;  and  certain  members,  acting 
as  trustees,  covenanted  to  pay  the  mortgage  debt,  and, 
under  that  covenant,  were  subsequently  obliged  to  pay  it ; 
and  it  did  not  appear  that  every  member  acquiesced  in,  or 
was  even  cognizant  of  the  transaction, — ^the  unfortunate 
directors  were  not  permitted  to  compel  contribution  among 
the  shareholders  to  recover  their  loss.^  But  acts  of  direct- 
ors in  excess  of  their  powers  may  be  ratified  by  the  cor- 
porate meeting.  Thus,  the  treasurer  of  a  society,  who  was 
also  one  of  the  directors,  had  advanced  certain  dues  payable 
by  members,  crediting  them  in  the  society's  account  with 
them  and  charging  himself  with  them  in  his  account  with 
the  society..  Before  reimbursement  of  the  treasurer  those 
members  became  insolvent.  The  directors  passed  a  resolu- 
tion to  repay  him  out  of  the  corporate  funds,  and  warrants 
were  accordingly  drawn.  At  a  corporate  meeting  of  the 
society,  the  annual  report  of  the  officers,  containing  a  re- 
feport  of  the  treasurer  in  which  the  use  of  the  warrants 
was  set  out,  was  adopted  by  the  stockholders.  It  was  held 
that,  from  this  circumstance,  a  ratification  of  the  action  of 
the'  directors  rhight  be  inferred,  which  validated  the  war- 
rants in  question,  if  ttieir  validity  was  doubtful  before.' 
§  177.  The  precise  powers  and  duties  of  the  directors  in 

'  Ricliardson  v.  Williamson,  Law  Jur.,  N.  S.  1045;  30  L,  J.,  Ch.  785; 

-Rep.,  6  Q,  B,  276;  40  L.  J.,  Q  B.  9.  W^.R.  686;  4  L.  T.  Rep,  N.  S. 

145.    See  also  Hopkins. zi.  MehaflFy,  610;  25  J.  P.  805. 

II  S.  &  R,  (Pa,)  126.  'Harmony  Building  Association 

=  In   re   Kent   Benefit  Building  v,  Goldbeck,  13  W,  N,  (Pa.)  24. 

Society,    I    E^rew.^  and  Sm,  .417;  7  ^          .        . 
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any  particular  association  depend,  in  a  great  measure,  upon 
the  provisions  of  its  constitution  and  by-laws  ;  but,  in  gen- 
eral, they  are  vested  with  the  supervision  and  management 
of  the  association's  business,  by  the  disposition  of  its  funds,' 
the  deliberation  upon  all  proposals  for  loans,  the  filling  of 
vacancies  in  offices  and  among  their  own  number  for  un^ 
expired  terms,  and  the  providing  of  proper  compensation, 
when  not  otherwise  fixed,  for  the  services  of  committees 
and  the  members  of  the  board.  In  the  exercise  of  their 
powers,  they  are  subject  to  the  control  of  the  corporate 
meeting,  but  not  to  the  interference  of  individual  members, 
except  in  so  far,  that,  if  the  directors  act  illegally,  proceed- 
ings may  be  taken  against  them  by  individual  members, 
representing  the  whole,  in  equity.^  For  an  accomplished 
misapplication  of  the  society's  funds  they  may  be  made 
personally  answerable.^  And  when  the  laws  of  the  society 
give  the  Board  of  Directors  a  discretion,  e.g-.,  in  the  amount 
of  fines  to  be  imposed,  allowance  to  members,  approval  of 
withdrawals,  etc.,  it  has  been  said  that  a  Court  of  Chancery 
will  compel  theni  to  exercise  that  discretion  in  a  reason- 
able manner.* 

Limits  of  the  Powers  of  Directors. 

§  178.  The  power  conferred  upon  directors  of  manag- 
ing and  controlling  the  business  of  the  association,  in  no 
case  extends  to  an  authority  to  change  its  entire  character 
and  purpose.  Any  attempt  ,of  that  description,  being 
clearly  ultra  vires^  is  enjoinable  at  the  instance  of  any 

'  It  has  been  intimated  that  they  trust,   see  Harmer  v.  Gooding,  13 

have  power  to  reimburse  the  treas-  Jur.  400;  3  De  G,  and  S.  407;  East- 

urer  for  dues  of  members  advanced  wood  v.  Lever,  9  L.  T.  Rep  ,  N.  S. 

by  him  and  credited  in  hisaccount:  615;  4  De  G.,  J.  &  S.  114;  Craig  v. 

Harmony  Building  Association  v.  Gregg,    83    Pa.    19;    I^effinan    v. 

Goldbeck,  13  W.  N.  (Ea  )  24.  Flanigan,  5  Phila.  (Pa.)  155,  ,419; 

'Davis,   Law  of  Building,   etc.,  post,  ^g  189-194. 

Societies,  p.   114;  and  see  post,  ?  J  ■•Davis,  Law  of  Building,   etc., 

193-194.                       -  Societies,  p.  121;  cit.  Matterson  &, 

'Grimes   »,  Harrison,  28  L.  J-,  Elderfield,  .20''L.  T.   Rep.,  N.  S. 

Ch.  823;  33  L..T.  Rep.  115;  5  Jur.,  503;  Law  Rep.,  4  Ch,  App.  207;  17 

N.  S.  528;  26  Beav.  .435;   23  J.  P.  W.-  R..422;  33  J.  P.  362.    Ante,  § 

42r.--And  for  proper  parties  to  a  ,107.  -      - 

bill  against  directors  for  a  breach  of  ^  Field;  Corp.,.?.  155. 


l6o  THE  XAW   OF  BUILDING'  ASSOCIATIONS.  [CH.IX. 

member  of  the  association.'  Thus,  in  England,  the  con- 
version of  a  building  association  into  a  land  association '! 
was  held  clearly  to  be  outside  of  the  powers  of  the  board.' 
Equally  so  is  that  of  changing  the  capital  stock  of  the  cor- 
poration beyond  the  limit  fixed  by  the  charter.''  The 
former  cannot  be  done  at  all ;  the  latter  only  by  a 
corporate  meeting,  by  virtue  of  a  specific  authority  con- 
ferred by  the  charter,  oir  by  the  Board  of  Directors  only  in 
consequence  of  specific  charter  authorization  thereto.  Nor 
can  the  directors,  upon  their  own  responsibility,  apply  for 
an  enlargement  of  the  corporate  powers ;  and  a  grant 
thereof,  upon  such  application,  is  void.* 

How  Powers  of  Directors  to  be  Exercised. 

§  179.  The  authority  of  the  board,  upon  which  any  act 
is  done,  ought  to  be  given  at  a  regularly  convened  meet- 
ting  ;  *  or,  at  least,  (if  the  practice  of  obtaining  the  consent 
of  the  directors  separately  has  been  adopted,)  after  consul- 
tation of  all  together,  and  upon  the  concurrence  of  a  ma- 
jority.'   Where   three  directors  were  a  quorum  and  the 

'  Grimes  v.  Harrison,  supra.  did  not  extend  to  empowering,  by 

''lb.  "A  freehold  land  society  their  presence  and  acquiescence, 
bvij-s  lands  with  the  funds  sub-  the  treasurer  to  receive  anything 
scribed  by  the  members,  and  di-  but  cash  in  payment  of  dues  and 
vides  that  land  among  them;  but  a  fines,  so  as  to  relieve  his  sureties 
benefit  building  society  advances  from  liability  fpr  losses  thus  sus- 
to  members,  out  of  the  .subscript  tained.  "  The  executive  oflScers  or 
tions  made  by  members,  sums  of  directors  .  .  .  had  no  authority  to 
money  to  be  laid  out  in  the  pur-  set  aside  the  constitution  and  by- 
chase  of  lands  or  buildings,,  which  laws  of  the  association,  or  change 
are  then  mortgaged  to  the  society.  the  dvities  of  the  treasurer  as  there- 
That  appears  to  be  the  principal  in  prescribed,  nor  can  they  by 
difference  between  these  two  kinds  their  unauthorized  acts  relieve  the 
of  societies."    lb.  sureties  from  their  responsibility  to 

5  lb.    But  this  wrongful  conver-  the  corporation. "     People's  Build- 

sion  having  taken  place,   it  does  ing  and  Loan  Association  v.  Wroth, 

not,  therefore,  cease,  of  course,  to  43  N.  J.,  L.  70.    As  to  the  power  of 

exist  as  a  building  association ,  and  making  or  amending  by-laws,  see 

the  members  are  still  bound  by  its  post,  §  260,  ; 

rules.    lb.  sgee  Pike  Co.  v.  Rowland,  94  Pa. 

■■  Railway    Co.    v.    Allerton,    18  238. 

Wall..(U.  S.)  233.  'See  ^ield,  Corp.,  §§  236,  237. 

'  Angell  and  Ames,  Corp.,  |  280.  It  is  certainly  not  advisable  lo  run 

And  it  was  held    in  New  Jersey,  .  the  lisks.  involved  in  this  practice, 

that  the  authority  of  the  directors  Att  .agr.eemeijt.mad,e.inip.rtB?l|:X^J, 
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secretary  obtained  at  one  time  the  authority  of  two  to  seal 
a  bond  for  money  due  the  engineer  of  the  company,  and  at 
another  time  the  authority  of  another,  it  was  held  that  the 
bond  was  not  the  bond  of  the  company.' 

Meeting's  of  Diretotors.    Notice.    Quorum. 

§  1 80.  The  meetings  of  the  Board  of  Directors  are  fixed  in 
the  laws  of  the  association  as  to  the  number  of  their  stated 
occurrence.  Time  and  place  are  usually  left  to  their  dis- 
cretion, as  also  the  entire  matter  of  special  meetings.  It  is 
essential  that  all  the  directors  should  have  full  notice  of  all 
meetings  of  the  board.  Being  regularly  convened,  they  may 
be  adjourned  ;  but  if  the  meeting  be  irregular,  its  acts  are 
invalid,  though  they  may  become  binding  upon  the  society 
where  the  interests  of  third  parties  would  innocently  suffer.'' 

§  181.  If  the  minimum  number  of  directors  capable  of 

constituting  a  quorum  for  business  purposes  is  fixed  by  the 

articles  or  by-laws  of  the  association,  a  less  number  cannot, 

but  a  greater  can,  act.^     If  nothing  is  fixed,  concerning  that 

point,  and  the  general  rule,  that  a  majority  constitutes  a 

quorum,    obtains   when    the  meeting  is  a  stated  one  (of 

which  all  members  are  bound  to  take  notice),  or  a  special 

one,  of  which  all  have  been  duly  notified,^  a  majority  of 

a  majority,  within  the  legal  scope,  '  Field,  Corp.,  §  235;  cit.  Samuel 

of  the  directors  is  capable  of  ratifi-  v.  Halladay,  i  Woolw.  (C.  C. )  400; 

'  cation  and  confirmation,  express  or  Bank  of  Alabama   v.   Comegys,  12 

implied,  so  as  to  bind  the  corpora-  Ala.  772.     See  also  1  Moraw.,  P. 

tion:  Township  of  Upper  Bern  Z'.  C,  ?53i. 

Berks  Co.,  aWoodw.  (Pa.)  194.  3  Field,  Corp.,  §  238;  cit.  Buell  v. 

■  D'Arcy  z;.  Tamar,  Kit  Hill  and  Buckingham  &   Co.,    i5  la.,   284; 

Callington  Ry  Co.,  L.  R.  2  Exch.  Sargent     v.     Webster,     13    Mete.  , 

158;  14  L.  T.  Rep.,  N.  S.  626.   The  (Mass.)  497;  In  re  Insurance  Co. ,  22 

corporate  powers  of  a  corporation  Wend   (N.  Y. )  597;  Ex  parte  Wil- 

are  to  be  exercised  by  the  trustees  cox,  7   Cow.    (N.   V.)  402;   Rex  z/. 

only  when  duly  assembled  and  act-  Monday,  Cowper,   538;   Sawyer  z/. 

ingasaboard.  Conferring  authority  Methodist  Episcopal    Church,    18 

to  sell  and  convey  property  is  the  Vt.  405. 

exerciss    of    a    corporate  power.  *  When    this     pre-requisite   has 

Gashewiler  v.  Willis,  33   Cal.  11;  been  omitted,  the  power  to  act  can- 

Cours  V.  Port  Henry  Iron  Co.,  12  not  be  exercised  by  less  than  the 

Barb.   (N.   Y. )  27;  McCullough  w.  whole  number  of  directors,  waiv- 

Moss,  5  Denis(N.  Y. )  567.  ,  But  see  ing  notice,,  as  in  the  case  of  corpo- 

Bank  of  Middlebury  v.   Rutland,  rate  meetings,  which  see,  ante,  § 

etc.,  R.  Co.,,  30  Vt.  159;  Bradstreet  i6q,  and  Field,  Corp.,  §  239. 
V.  Bank  of  Royalton,  42  id.  128. 
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the  whole  definite  number  designed  to  constitute  the  Board 
of  Directors  constitutes  a  quorum,  the  action  of  a  majority 
of  which  will  be  binding  :  so  that,  if  the  whole  number  of 
directors  contemplated  by  the  constitution  be  {e.  g^  twelve, 
the  least  number  capable  of  constituting  a  valid  board  will 
be  seven,  of  which  four  may  pass  any  competent  action.' 
Therefore,  where  the  management  of  a  building  association 
was  vested  in  twelve  directors,  and  a  member,  who,  under 
the  rules,  had  become  liable  to  forfeit  his  stock,  tendered 
the  arrearages  thereon,  with  fines,  to  two  of  the  directors, 
who  were  sitting  for  the  receipt  of  payments,  and  who 
accepted  the  said  member's  tender  ;  and  the  first  meeting 
of  the  board  held  subsequently  to  such  action  declared  the 
stock  forfeited,  and  ordered  the  member's  name  to  be 
stricken  off  the  roll,  and  his  money  returned, — it  was  held 
that  the,  action  of  the  two  directors  was  not  a  waiyer  of  for- 
feiture, and  that  the  stock  was  properly  forfeited  by  the 
subsequent  action  of  the  whole  board.^ 

§  182.  If  the  rule  is  couched  in  negative  phraseology, 
that  "  not  less  than  "  a  certain  number  of  the  directors  shall 
fconstitute  a  board  for  the  transaction  of  business,  the  whole 
body  of  the  directors,  or  any  portion  thereof,  not  less  than 
the  number  so  limited,^  is  competent  to  act.'  A  measure, 
however,  requiring,  by  rule,  the  concurrence  of  a  majority 
of  all  the  directors  appointed,  cannot  be  passed  by  a  min- 
ority of  the  whole  number,  a  portion  being  in  any  way 
disqualified  or  refusing  to  vote.^  Thus,  if  the  whole  num- 
ber of  directors  contemplated  by  the  articles  be  twelve,  and 
a  certain  class  of  measures  require  the  consent  of  a  majority 
of  the  whole  number  of  the  directors  appointed,  a  measure 
of  that  description  could  not  be  passed  by  a  vote  of  less 
than  seven  concurring  directors. 

Discretion  of  Directors  Cannot  be  Controlled  nor  Dele- 
gated.   Committees. 

§  183.  As  the  directors,  in  the  honest  exercise  of  their 

'  I  Dill.,  Mun.  Corp.,  §  278.  3  Edgerly  v.   Emerson,   3  Post 

=  Card  V.  Carr,  i  C.  B.,  N.  S.  (87  555. 

Engl.  C.  L.  P£p.)  197;  26  \i.  J.,  C.  <  I  DiU.,  Mun.  Corp.,  §§  278-281. 
P.  113- 
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reasonable  discretion,  are  not  only  beyond  the  qontrol  and 
direction  of  the  court  at  the  instance  of  a  stockholder,  but 
are  also  protected  against  any  personal  liability,  in  con- 
sequence of  losses  arising  from  errors  o^  judgment;'  and 
because  they  hold  their  position  mainly  by  reason  of  the 
coa&dence  placed  in  their  capacities ;  they  cannot  be 
allowed,  when  the  powers  conferred  upon  them  involve 
the  exercise  of  personal  judgment  and  discretion,  to  dele- 
gate this  authority  to  another  person,  or  set  of  persons, 
without  some  express  authority  to  that  purpose  found  in 
the  charter  or  by-laws  under  which  they  act.^  The  estab- 
lishment of  committees  of  their  own  number,  however, 
with  special  care  of  particular  branches  of  the  general 
business,  for  the  purpose  of  expediting  and  effectually 
systematizing  the  whole  work,  does  not  seem  a  delegation 
prohibited  by  the  rule  potestas  non  potest  delegari? 

Minutes  of  Directors'  Transactions. 

184.  The  transactions  of  the  directors  should  be  entered 
in  a  minute-book  belonging  to  the  society,  and  be  properly 
attested/  Such,  a  record  is,  however,  by  no  means  essent- 
ial, to  either  the  validity  or  proof  of  their  acts  and  contracts, 
whether  in  favor  or  against  the  .association,  the  latter  being 
permitted  to  supply  an  omission  in  the  minutes  by  oral 
testimony,  wherever  its  effects  is  to  explain  or  add  to, 
but  not  to  contradict,  the  recorded  minutes.'  If,  indeed, 
the  incorporating  act,  or  the  charter,  make  it  obligatory, 
for  any  purpose,  these  requisites  must,  of  course,  be  com- 
plied with.  But  when  there  are  merely,  in  the  charter 
or  by-laws,  the  usual  provisions  that  such  record  shall  be 
kept  by  some  designated  officer,  the  same  are  to  be 
deemed  simply  directory;  "and  the  breach  or  neglect  of 
them,  though  it  may  render  the  directors  or  their  scribe 
responsible  in  case  of  consequential  damages  for  violation 

'  See  post,  %%  189-191.  »  Burrill  v.  Nahant  Bank,  2  Mete. 

*  Field,  Corp.,  §   160.    And  con-      (Mass.)  163. 
tracts  made  by  such  sub-agents  will         'Davis,   law  of  Building,  etc., 
not  bind  the  association.    Angell      Societies,  p.  103. 
and  Ames,  Corp.,  §  277.  »  Harmony  Building  Association 

V.  Goldbeck,  13  W.  N.  (Pa, )  24. 
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of  duty,  is  a  matter  wholly  between  themselves  and  the 
stockholders,  and  between  the  latter  and  the  government  as 
a  violation  of  the  charter  and  by-laws,  and  by  no  means 
affects  the  validity  of  the  unrecorded  acts."  '  Hence,  when 
the  rules  of  a  building  association  declared  that  '*  the  min- 
utes of  the  managers,  entered  into  the  minute-book,  and 
signed  by  the  managers  concurring  therein,  shall  be  suiE- 
cient  authority  for  the  execution  of  any  of  the  aforesaid 
powers,"  it  was  held  that  the  failure  of  the  managers  to 
sign  as  required  did  not  invalidate  their  execution  of  the 
powers  entrusted  to  them.^ 

§  185.  As  a  matter  of  evidence,  the  minutes,  if  existing, 
should  be  primarily  produced.  For  of  elections,  meetings, 
declaring  of  dividends,  etc.,  and  all  relations  between  corpo- 
rators and  corporation,  they  are  the  evidence.^  And  an 
entry  in  the  minutes^  that  a  certain  proposition  was 
adopted  is  prima  facia  evidence  that  it  receive4  the  number 
of  votes  necessary  legally  to  adopt  it.°  If  there  be  no 
minutes,  or  if,  upon  notice,  the  coirporation  fail  to  produce 
them,  other  evidence  is  admitted.' 

Dealings  between  Association  and  Directors. 

§  186.  In  a  sense,  the  directors  of  the  association  are 
trustees '  for  the  stockholders.  As  such,  they  cannot,  with- 
out fraud,  secure  to  themselves  advantages  not  common  to 
the  other  members,*  nor  enter  into  any  secret  arrangement 
for  their  personal  benefit.'     Thus,  a  director  gave  to  theas- 

>  Angell  and  Ames,  Corp.,  §  291  Association,   38  Minn.    138;  36  N. 

a.  W.  Rep.  106. 

=  Priestly  ».  Hopwood,    10  L.  T.  «  Angell    and   Ames,    Corp.,   § 

Rep.,   N.   S.  646;  12  W.   R.   1031;  291  a. 

see,  also,  Davis,  Law  of  Building,  '  See  infra,  §  189. 

etc..  Societies,  p.  121.  «  Koehler  v.   Iron  Co.,  2  Black 

'  Bank  of  Commerce's  Appeal,  73  715.     It  seems  that  they  are  incom- 

Pa.   59;    German  Union  Building  petent  to  vote  on  a  resolution  in 

and  Savings  Fund  Association  v.  which  they  are  personally  inter- 

Sendmayer,  50  Id.  67;  Dobinson  v.  ested:    Smith  v.  Los  Angeles  Im- 

Hawks,  16  Sim.  407;  12  L.  T.  Rep.  migr.  and  Land  Co-op.  Ass'n,  78 

238;  39  Engl.  Ch.  Rep.  406.  Cal.  289. 

<  Whether   of  corporate  or   di-  »  Pangbom  z).  Citizens,' etc..  As- 

rectors'  meetings:  see  case  in  next  sociation,  35  N.  J.  Eq.  341.    S.  P., 

*'"''s-  Farmers',   etc.,   Bank  v..  Downey, 

»  Heintzelman  v.   Druids  Relief  53  Cal.  466. 
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sociation  an  ordinary  bond  and  mortgage,  not  in  the  form 
usually  taken  in  compliance  with  the  by-lawfe.  Upon  a 
proceeding  to  enforce  the  mortgage  according  to  its  terms, 
it  was  held  that  he  could  not  defend  upon  the  ground  of  a 
secret  agreement  between  himself  and  the  other  directors 
to  the  effect  that  the  loan  was  to  be  repaid  and  the  mort- 
gage satisfied  by  his  shares  of  stock  in  the  association,  and 
■  of  consequent  repayment  by  said  shares  being  subsequently 
fully  paid  up.'  Nor  can  directors  ^  knowing  the  association 
to  be  insolvent  discharge  their  indebtedness  to  it  by  relin- 
quishing to  it  their  stock  interests  in  the  same,^  or,  even 
without  such  knowledge,  permit  their  mortgages  to  be  can- 
celed, as  extinguished  by  the  supposed  maturity  of  thfe  stock, 
with  the  effect  of  escaping  liability  for  a  proportionate 
share  of  the  common  losses,  the  stock  being  found  to  be  far 
from  mature.'' 

Director  May  Become  Party  to  Contract  with  Society. 

§  187.  The  principle -just  adverted  to,  however,  does  not 
.  preclude  a  director  from  being  a  party  to  a  contract  with 
his  association,  and  then,  as  to  his  contract,  standing  as  a 
stranger  to  the  society.'  Indeed,  where  the  president  and 
two  directors  constitute  a  quorum,  a  sale  of  the  corpora- 
tion's land  to  the  president,  by  such  a  quorum,  was  upheld 
by  the,  court."  So,  too,  it  has  been  decided  that  a  director 
may  become  the  treasurer  of  the  corporation ;  and  that,  if 
he  does  so  without  salary,  his  official  position  and  designa- 
tion will  not  in  any  degree  change  his  liability  as  a  gratu- 
itous bailee.' 

Moflifled  Sense  in  which  Director.s  are  OflBcers  in  the  So- 
ciety. 

§  188.  It  is,  perhaps,  not  perfectly  accurate,  to  class  the 

'  Pangborn   v.    Cit.,   etc.,  Ass'n,  ^  Buell  v.  Buckingham  and  Co., 

supra.  16  la.  284. 

^  Or  other  officers:   see   case  in  '  Hibernia  Building  Association 

next  note.  7A  McGrath,   154  Pa.  296;   26  Atl. 

'  Quein  v.  Smith,  108  Pa.  325.  Rep.  377.     Of  course,  he  cannot  be 

•■  Callahan's  App.,,    124  Pa.   138;  a  salaried  treasurer  where  the  stat- 

l5  Atl.  Rep.  638.  ute  forbids  directors  of  a  corpora- 

'  Stratton  v.  Allen,  16  N.J.  Eq.  tion  from  holding  any  salaried  office 

jsg.  in  the  same. 
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directors  among  the  officers  of  the  building  association,  the 
general  acceptation  of  that  word  carrying  with  it  the  idea 
of  executive  rather  than  deliberative  and  directory  power. 
The  distinction  is  of  no  moment  here,  when  the  object  is 
simply  to  review  the  whole  machinery  of  a  building  asso- 
ciation's government ;  but  it  may  become  of  importance. 
Thus,  in  New  York,  under  the  Act  of  lo  Apr.,  1851,  which 
vests  the  general  functions  of  directors  in  a  body  of  so- 
called  trustees,  and  which  requires,  that  the  persons,  being 
not  less  thaij  nine,  desiring  to  form  a  building  association, 
shall  subscribe  articles  setting  forth,   inter  alia^   "  What 
officers,  trustees  and  attorney  there  shall  be,"  and  that  a 
true  copy  of  such  articles,  signed  by  the  officers  of  the  as- 
sociation, together  with  a  statement  showing  the  time  when 
the  association  was  organized,  the  intended  place  of  the 
transaction  of  its  business,  and  the  names  of  the  officers 
and  trustees  at  the  time  of  making  such  statement,  veri- 
fied by  oath  or  affirmation,  shall  be  ,filed  with  the  clerk  of 
the  proper  court,  and  that  thereupon  the  association  is  to 
become  a  body  corporate,  etc.;  a  case  arose  in  which  it  ap- 
peared, inter  alia,  that  all  the  officers,  and  all  the  trustees 
but  one,  had  signed.     This  point  being  urged  against  the 
building  association,   under  a  plea  of  nul  tie!  corporation, 
Denio,  C.  J.,  says  :     "  If  the  copy  of  articles  were  required 
to  be  signed  by  the  trustees  ;  in  other  words,  if  the  trustees 
are  embraced  within  the  term  '  officers,'  .  .  .  the  omission 
of  one  of  them  to  sign  would  be  a  defe9t  which  might  de- 
feat the  title  of  the  association  to  be  regarded  as  a  corpora- 
tion.    It  is  no  doubt  true,  that,  to  create  a  corporate  body 
under  these  general   laws,  the  formal  requirements  of  the 
statute  must  be  substantially  followed.     But  it  seems  very 
clear  to  me  that  the  trustees  were  not  required  to  sign. 
When  we  speak  of  the  officers  of  a  corporation,  the  term  is 
understood   to  define  those  who  are  entrusted  with  the 
exectitive  powers  of  the  corporate  body  ;  and  if  it  is  in- 
tended to  embrace  the  board  of  directors,  trustees,  or  man- 
agers, they  are  expressly  named.     By  officers  we  mean  the 
president,   vice-president,   cashier,   or   secretary,   and  any 
others  who   are   entrusted  with   a  part  of  the  executive 
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authority."  And  Campbell,  J.,  adds :  "  Directors  and 
trustees  may  be  said  to  hold  office  in  the  corporation  in  a 
general  sense,  and  may  control  and  direct  presidents  and 
secretaries  in  the  management  of  the  business  of  the  cor- 
poration. But,  in  the  transaction  of  such  business  with  the 
public,  the  corporation  generally  speaks  through  its  presi- 
dent and  secretary.  They  are  emphatically  its  officers." 
Hence,  the  omission  of  one  of  the  trustees  to  sign,  al- 
though, if  he  had  been  required  by  the  act  so  to  do,  it 
would  have  avoided  the  charter,  was  not  held  to  be  a  defect.' 

Personal  Liability  of  Directors  for  Losses,  etc. 

§  189.  Directors  cannot  be  said  to  be  trustees  as  to  the 
stockholders,  except  in  a  general  sense ;  as  an  agent  or 
bailee  entrusted  with  the  care  and  management  of  an- 
other's property  may  be  termed  a  trustee.  They  are  in  fact 
only  mandatories,  bound  to  apply  ordinary  skill  and  dili- 
gence, but  no  more.^  They  are,  therefore,  personally 
liable  to  the  stockholders  for  losses,  only  where  they  were 
occasioned  by  reason  of  some  fraud  on  the  part  of  the  di- 
rectors,' or  their  connivance  at  some  fraud,  upon  the  cor- 
poration ;  their  embezzlement,  or  wilful  misconduct,  or 
breach  of  trust,  for  their  own  benefit,  and  not  for  the  benefit 
of  the  stockholders  ;  ^  their  gross  inattention  and  negligence, 
amounting  to  a  fraud  upon  the  rights  and  interests  of  the 
stockholders,  or  by  which  the  perpetration  of  such  fraud  or 
misconduct  on  the  part  of  agents,  officers,  or  co-directors 
has  been  made- possible.'  But  they  are  not  liable  for  mis- 
takes of  judgment,  even  though  they  be  so  gross  as  to  ap- 
pear absurd  and  ridiculous,  provided  they  are  honest,  and 
provided  they  are  fairly  within  the  scope  of  the  powers  and 
discretion  confided  to  the  managing  body." 

'  Second  Manhattan  Building  As-  •*  Attorney-General  v.  Wilson,    i 

sedation  v.  Hayes,  4  Abb.   App.,  Craig  and'Ph  (18  Engl.  Ch.  Rep.) 

Dec.  (N.  Y.)  183.  i;  10  L.  J.,  N.  S.  53. 

'  Spering's  App,  71  Pa.  11;  Sul-  *  Spering's      App.,     ubi    supra; 

livan  V.    Lewiston  Institution  for  Watt's  App. ,  78  Pa.  370. 

Sav.,    56    Me.   507;    Mowbray    v.  *  Spering's  App.,  supra  (p.  24); 

Antrim,  123  Ind.  24,  23  N.  E.  Rep.  Watt's  App  ,  supra ;  see  also  Smith 

858.  V.  Prattville  Manufacturing  Co. ,  29 

'  Crook  V.  Jewett,   12  How.  Pr.  Ala.  503. 
(N.  Y.)i9. 


1 68  THE  LAW  OP  BUILDING  ASSOCIATIONS.         [CH.  IX. 

§  190.  Thus  directors  in  a  building  association  are  not 
to  be  held  liable  for  ati  honest  mistake  in  estimating  the 
value  of  a  borrower's  land  mortgaged  as  security  for  a  loan,' 
nor  for  a  defect  in  the  acknowledgment  of  the  mortgage, 
rendering  it  worthless.^  But  they  will  be  liable  for  losses 
from  loans  made  by  them  upon  the  personal  security  of  the 
borrowers,  in  violation  of  a  by-law  limiting  the  amount  of 
loans  authorized  to  be  made  upon  such  security.'  So,  too, 
where  the  by-laws  fixed  a  limit  upon  the  right  of  directors 
to  borrow,  they  were  held  personally  liable  for  money  bor- 
rowed by  them  in  excess  of  that  limit.*  And,  under  a 
statute  which  made  them  personally  liable  for  the  amount 
of  loans  or  deposits  received  in  excess  of  a  prescribed  limit, 
the  directors  had  authorized  a  course  of  business  whereby 
the  secretary  gave  a  provisional  receipt  to  a  depositor  and 
then  prepared  a  receipt  which  was  signed  by  two  directors 
and  countersigned  by  himself.  He  received  moneys  in  ex- 
cess of  the  limit,  appropriated  the  greater  part,  and  so  man- 
aged the  books  as  to  keep  the  directors  in  ignorance  of  the 
fact  that  the  limit  had  been  exceeded.  In  a  suit  by  a  de- 
positor against  the  directors  to  recover  a  deposit  made  after 
the  limit  had  been  reached,  it  was  decided  that  every  di- 
rector in  the  board  when  the  deposit  Was  received,  was  per- 
sonally liable  for  the  amount  so  received.' 

§  191.  It  has,  indeed,  been  declared,  that,  if,  by  his  at- 
tendance at  a  board  meeting,  a  director  might  have  averted  • 
a  fraudulent  action,  whilst,  in  fact,  he  neglected  to  be 
present ;  or  if,  being  present,  he  failed  to  use  his  best 
judgment  in  opposing  it, — he  will  be  deemed  a  party  to 
it,  and  affected  with  liability.  "  Every  absent  director  is 
equally  responsible  in  case  of  extreme  negligence  in  his  at- 
tendance at  the  board,  or,  in  case,  after  the  act  comes,  or 

'Citizens'    Building,  -Loan  and  «  Citizens' B.,  L.  and  S.  Ass'n  z/. 

Sav.  Association  v   Cornell,  34  N.  Cornell,  supra. 

J.  Eq.  383,  as,  e.  g.  .where  they  take  3  VmA. 

a  second  mortgage  on  a  property,  •"  Looker  v.  Wrigley,  L.  R-  9  Q' 

acting  upon  the  report  of  their  sur-  B.  D.  397.     See  post.  \  \  286-302. 

veyor  as  to  the  safety  of  the  invest-  »  Cross  v.  Fisher,  (C.  A.)  [1S92] 

ment:  Sheffield  and  S,   Y.   Perm.  i  Q.  B.  467. 
Building  Soc.  v.  Aizlewood,  44  Ch. 
D.  412. 
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must  have  come,  to  his  knowledge,  had  he  used  due  dili- 
gence, he  does  not  labor  to  avert  its  injurious  conse- 
quences." '  But  the  directors  of  a  saving  fund,  who  did  not 
participate  in  the  transactions  of  the  board,  who  never  took 
their  seats,  and  against  whom  there  was  no  allegation 
made  of  knowledge  of  the  frauds,  but  merely  an  allegation 
of  the  fact  of  their  election,  were  held  exonerated.^  And 
where, .  in  the  face  of  statutes  which  permitted  the  loaning 
of  building  association  funds  only  upon  the  security  ot 
landed  property  or  in  the  public  funds,  thp  directors  had, 
in  1876,  passed  a  resolution  authorizing  advances  to  mem- 
bers on  the  security  '  of  their  shares  in  the  society,  and  in 
1883  another  limiting  the  amount  to  be  advanced  thereon 
to  four-fifths  of  the  amount  of  the  borrowing  member's 
shares,  a  director  was  held  not  liable  for  a  loss  on  such  a 
loan  with  the  making  of  , which  he  had  nothing  to  do, 
though  he  had  concurred  in  both  of  the  resolutions  referred, 
to  and  was  aware  that  advances  were  frequently  so  made.^ 
"  It  does  not,"  said  Lindley,  ly.  J.,  .  .  "  follow  that  be- 
cause the  resolutions  .....  are  contrary  to  law,  the  plain- 
tiff is  responsible  for  what  other  people  did  on  the  fruits  of 
them.  It  probably  is  true,  that,  if  no  such  resolution  had 
been  passed,  no  such  advances  as  they  authorized  would 
have  been  made  ;  but  the  real  cause  of  the  loss  sustained 
by  the  society  is  the  improper  advance  ;  the  resolution  was 
not  the  causa  causans  of  the  loss,  but  only  a  causa  sine  qua 
non.  If  the  resolution  alOne  had  been  passed,  nothing 
would  have  happened  ;  it  would  have  had  no  result.  A 
new  wrongful  act  by  independent  persons  was  the  real 
cause  of  the  loss.  ...  It  must  be  borne  in  mind  that  the 
resolutions  in  question  were  not  orders  given  to  subordin-, 
ate  officers  for  them  to  carry  out ;  the  resolutions  merely 
expressed  the  views  of  the  directors  as  to  their  own  powers 
under  the  society's  rules,  and  their  views  of  what  should  be 
done  as  regards  advances.     The  resolutions,  no  doubt,  in- 

'  See  opinion   of  Martin,  J.,  in  ^  CuHgrne  z/.  London  and  Suburb. 

Percy  z;.  Millandon,  3  La.  568(575).  Gen.  Perm.  Benef.  Building  Soc, 

'Maisch    v..    Seamen's    Saving  (C.  A.)  25  Q,  B.  D.  485;  29  W.  R, 

Fund  Society,  5  Phila.    (Pa.)  30;  88. 
I/eflfman  v.  Flanigan,  lb.  155,  419. 
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troduced  the  practice  of  making  advances  without  proper 
security ;  but  no  one  was  bound  to  act  in  any  particular 
case  in  conformity  with  them,  and  every  director  ought  to 
have  known  that  the  resolutions  were  ultra  vires.  They 
were  bad  on  the  face  of  them.  Every  one  acquainted  with 
the  statutes  would  have  seen  that  they  were  bad  without 
any  further  inquiry.  The  plaintiff  ought  not  to  have 
passed  the  resolutions,  and  his  co-directors  ought  not  to 
have  acted  on  them.  I  am  not  aware  of  any  authority 
which  goes  the  length  of  deciding  that  under  these  cir- 
cumstanses  the  plaintiff  is  liable  for  what  they  have  done. 
They  were  not  his  servants  but  equals  ;  their  authority  was 
as  great  as  his  ;  their  knowledge  the  same  as  his ;  and, 
even  assuming  that  he  misled  them  upon  a  point  of  law, 
this  does  not  make  him  liable  to  the  society  for  the  loss  of 
money  which  they  advanced  and  not  he."  ' 

Directors  wlio  were  Parties  to  a  Frantl  Upon  Society, 
whereby  it  was  Ruined,  Cannot  Share  in  its  Assets. 
Presumptive  Fraud. 

§  192.  ,A  director  who  has  thus  become  a  party  to  a 
fraud  upon  the  building  association,  by  means  of  which  it 
became  ruined,  cannot  afterwards  assume  to  share  in  its 
assets  alike  with  the  other  members.  His  intention  may 
have  been  good  enough.  "  But  an  act  innocent  in  the  in- 
tention may  be  so  injurious  in  the  consequences ;  that  the 
law  declares  it  to  be  a  fraud,  and  forbids  it.  .  .  .  Out  of 
the  act,  the  law  constructs  the  fraud,  though  not  tainted  , 
with  actual  fraud.  But  legal  presumptions  lie  thickly 
strewn  in  the  pathway  of  evidence.  A  state  of  facts  being 
proved,  the  law  makes  its  own  inference,  and  from  it  pro- 
nounces that  another  fact  must  have  existed.     Thus,  from 

'Ibid.;  the  Master  of  the  Rolls,  other  act     to    which    the    person 

Lord  Esher,  and  Lord  Justice  Lopes  sought  to  be  held  was  not  a  paity, 

concurred  in  this   decision.     Ob-  — and  a  resolution  which  forbids 

serve,  however,  the  difference  be-  something  and  thereby  becomes  the 

tween  a  resolution   which  author-  direct  cause  of  loss,  by  reason  of 

izes    something  to  be  done,   and  which   a   director   merely    voting 

which  may  or  may  not  be  acted  for  such  a  resolution  may  be  liable: 

upon,  and  only  remotely  connects  Joint  Stock  Discount  Co.  v.  Brown, 

itself  with  a  subsequent  loss,  whose  L.  R.  8  Eq.  381. 
immediate  and  direct  cause  is  an- 
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a  receipt  for  one  year's  rent  in  full,  a  prior  year's  rent  is 
presumed  to  be  paid.'  And  so,  from  the  nature  of  the  fact 
proven,  the  law  may  infer  the  existence  of  fraud,  the  party's 
knowledge  of  it,  and  participation  in  it."^  Hence,  one  who 
was  a  director  in  a  building  association,  long- insolvent  by 
declaring  dividends  out  of  the  capital,  with  his  knowledge 
and  participation,  is  not  entitled  to  receive,  from  the  estate 
of  the  corporation  in  the  hands  of  its  assignee,  for  the 
benefit  of  creditors,  any  part  of  a  loan  made  by  him  to  the 
association  to  pay  a  dividend  thus  fraudulently  declared, 
until  the  stockholders  are  fully  paid.  And  this  priority 
over  him  extends  to  all  who  were  members  of  the  asso- 
ciation at  the  time  of  the  assignment  for  benefit  of 
creditors,  whether  they  had  become  so  before  or  after  the 
declaring  of  the  fraudulent  dividend.' 

Liability  of  Directors  to  Account  to  Society  for  Waste  or 
Misapplication  of  Fnuds. 

§  193.  Subject  to  the  qualification  above  laid  down,  the 
waste  or  misapplication  of  the  funds  of  a  building  associa- 
tion by  its  directors  entitles  the  corporation  to  resort  to 
equity,  in  order  to  compel  an  account  at  their  hands  for 
such  waste  or  breach  of  trust,  even  though  an  adequate 
remedy  be  conceded  at  law.'' 

Bight  of  Iiiflividiial  Stocltholclers  to  Sue  Delinquent  Di- 
rectors for  Protection  of  Society.    Qualifications. 

§  194.  But  whilst  the  right  of  the  corporation  to  sue,  in 
such  case,  is  unquestioned,  it  may,  under  certain  circum- 
stances, even  become  the  right  of  any  individual  stock- 
holder to  do  so,  for  the  protection  and  in  the  interests  of  the 
society.'     Yet  a  stockholder  cannot  sue  the  directors  in  a 

'  Kisterbock's  App.,  51  Pa.  485.  'Watts'   App. ,  78  Pa.  370;  Sper- 

^  lb.  ng's  App.,  71  Pa.  11;  Gravestine's' 

^  lb.  App.,    49    Pa.    310;    Robinson    v. 

■•Citizens'   Loan  Association    of  Smith,   3   Paige  (N.  Y.),  222;  Scott 

Newark    v.    Lyon,    29  N.    J.  Eq.  v.    Depeyston,    i    Edw.,   Ch.  513; 

no;   Angell  and  Ames,   Corp  ,    ^  Allen    v.    Curtis,    26    Conn.     456; 

312,  cit   Attorney-General  v.  Utica  Maisch   v  Seaman's  Saving  Fund 

Insurance   Co.,  2  Johns.,  Ch.   37t,  Society,  5  Phila.  (Pa.)  30;  Leffman 

389;  Baylers  v.  Orne,  Freem.,  Ch.  v.  Flanigan,  lb    155,  419;  Greaves 

i6r,  173;   Attorney-General  v.  Wil-  v.  Gouge,  69  N.  Y.  154.    And  see 

son,  I  Cr.  and  Ph.  2.  Grimes  v.  Harrison,  38  L.  J.,   Ch 
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separate  action  at  law  for  damages,  sustained  by  reason  of 
their  negligence.'  The  remedy  must  be  in  a  form  to  pro- 
tect the  interests  of  the  corporation,  as  the  trustee  for  all 
the  stockholders.  By  such  negligence  of  misfeasance  of  the 
directors,  no  individual  member  can  be  said  to  have  sus- 
tained a  loss  which  is  not  common  to  all  the  other  stock-, 
holders.^  It  gives  him  no  special  "ground  for  complaint 
against  the  directors.  Nor  would  a  judgment  obtained 
against  the  directors  in  such  an  action,  it  seems,  be  a  bar 
to  an  action  by  the  corporation,  whose  remedy  against  the 
culpable  parties  cannot  be  questioned  ;  nor  would  it  affect 
the  measure  of  damages  in  such  an  action,  because  the  cor- 
poration would  recover  primarily  for  its  creditors.  If, 
therefore,  it  were  held  competent  for  any  individual  stock- 
holder to  proceed,  on  his  own  separate  behalf,  against  such 
officers,  the  anomaly  would,  it  seems,  arise  of  making  a 
person  liable  (upon  the  same  cause  shown,)  not  only  to 
an  indefinite  number  of  actions,  on  all  of  which  judgment 
might  be  obtained,  but  also  of  again  subjecting  him  to  an- 
other action  on  the  same  grounds,  in  which  the  measure  of 
damages  would  be  the  whole  aggregate  of  all  the  separate 
judgments  already  obtained.  This  clearly  cannot  be 
allowed,  and  the  member  desiring  to  step  .in  for  the  pro- 
tection of  his  association,  upon  a  proper  case,  must  bring 
all  the  parties  interested  into  court  at .  once,  and  for  the 
purpose  of  accomplishing  this,  must  proceed  by  bill  in 
equity,  in  which  both  the  officers  sought  to  be  charged  and 
the  corporation  must  be  joined  as  defendants.^  And  in 
New  York  it  has  been  held  that  such  an  equitable  action 

823;  33  L.  T.  Rep.  115;  5  Jur.,  N.  S.  society,  its  funds  will  be  liable  to 

528;    25    Beav.   435;   23  J.   P.  421;  him  in  damages.      See  Davis,  Law 

Evans  v.  Coventry,  3  W.  R.  149;  24  of  ^uilding,  etc..  Societies,  p.  222, 

L.  T.  Rep.    186;  19  J.   P.  37;  Reeve  cit.    Blue  v.    West  Kilbride  Free 

V.  Perkins,  2  J.  and  W.  390;  Harmer  Gardeners'  Society,  4  Macph,  1042; 

V.   Gooding,  13  Jur.   400;  3   De  G.  S.  C,  38  So.  Jur.  538. 

andS.  407;  13  L.  T.  Rep.  i34;Trott  3  gee    Leflfman    v.    Flanigan,   5 

V.  Hughes,  16  L.  T.  Rep.  260.  phila.  155,  419;  Craig  v.  Gregg,  83 

'  Craig  V.  Gregg,  83  Pa.  19.    .  Pa.  19;  Greaves  v.  Gouge,  69  N.  Y. 

«  But  in  Scotland  it  is  said  that  154.     But  see  Gravestine's  App.,49 

if  a  member  suffers,  by  a  violation  pa.  310. 
of  the  rules  by  the  officers  of  the 
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can  be  had  by  a  stockholder  only  after  application  to,  and 
refusal,  or  neglect  amounting  to  refusal,  by  the  corpo- 
ration to  bring  it,  and  that  the  facts  of  the  complaint  made 
to,  and  rebuff  received  from,  the  corporation  must  be  set 
forth  in  the  complairtt.'  And  the  bill  alleging  the  miscon- 
duct, etc.,  must  ask  relief  upon  that  ground ;  otherwise, 
upon  demurrer,  the  allegation  will  be  treated  as  imma- 
terial.^ If,  however,  the  illegal  act,  instead  of  being  already 
consummated,  still  rest  merely  in  contemplation,  it  seems 
that  it  is  the  right  of  every  individual  member  to  come 
into  a  court  of  equity,  and  ask  that  the  commission  of  the 
act,  by  which  he  as  well  as  the  rest  of  the  stockholders 
would  be  injured,  be  restrained.' 

Trustees. 

§  195.  The  functions  of  trustees,  properly  so  called,*  in 
a  building  association,  are  principally,  to  hold  title  for  the 
association  of  its  real  estate,  and  of  the  real  estate  conveyed 
to  secure  debts  due  to  the  association,  and  to  convey  and 
release  the  same,  by  order  of  the  Board  of  Directors,  as 
may  be  required  by  the  constitution  and  by-laws.  As  a 
comparatively  useless  piece  of  machinery,  this  class  of 
officers  has,  in  general,  gone  out  of  date.  In  England 
(where,  since  the  passage  of  37  and  38  Vic,  c.  42,  the  office 
has  become  almost  a  sinecure  *)  they  were  (previously  to 
that  statute)  °  said  to  act  ministerially  only.'  Where  the 
property  of  the  association  is  vested  in  trustees,  if  any  of 
them  die,  resign,  or  be  removed,  and  the  vacancy  filled  by 
new  appointment,  the  same  estate  and  interest  as  the  former 

'  Greaves  v.  Gouge,  69  N.  Y.  154.  of  law  applicable  to  such,  see  the 

This  does  not  apply  to  a  bill  brought  sections  treating  of  directors, 

in  good  faith  by  a  creditor.  Lothrop  ''37  and  38  Vict.,  C.  42,8.25; 

V.  Stedman,  42  Conn.  583.  Davis,  Law  of  Building,   etc.,  So- 

'  Thompson   v.  Planet  Benefit  B.  cieties,  p.  99. 

S.,  Iv.  R.  15  Eq.  333;  42  L.  J.,  Ch.  '  Under  Statute  10  Geo.  4,  C.  56, 

364;  21  W.  R.  474;  28  L.  T.,  N.  S.  they  acted  as  treasurers.     See  ante, 

549.  §  196,  and  notes. 

'  See  ante,  ??  86-87.  'Grimes  v.   Harrison,   28  L.  J., 

*  In  some  states  the  officers  gen-  Ch.  823;  33  L.  T.  Rep.  115;  s  Jur., 

erally  designated  as  directors  are  N.  S.  528;  26  Beav.  435.     And  see 

known  as  trustees.     As  to  the  rules  ante,  1 172. 
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trustees  had  therein,  and  subject  to  the  same  trusts,  vests 
in  the  new  trustees,  without  any  assignment.  Thus,  a 
mortgagor,  being  one  of  three  trustees  of  the  society,  exe- 
cuted his  mortgage  to  the  other  two,  one  of  whom  subse- 
quently resigned,  and  a  successor  was'  appointed.  The  in- 
terest of  the  original  mortgagees  vested,  without  assign- 
ment,  in  the  remaining  trustee  and  successor,  exclusively, 
of  the  mortgagor.' 

Solicitor. 

§  196.  The  office  of  solicitor  in  building  associations, 
long  ago  recognized  in  England  as  one  of  the  most  import- 
ant,^ has  of  late  become  more  generally  established  than  it 
formerly  was  in  this  country.  The  duties  of  the  solicitor 
are  to  act  as  counsel  and  legal  adyiser  to  the  board  of  di- 
rectors and  officers  of  the  association  in  the  management 
of  its  affairs  ;  to  examine  the  title  to  every  security  offered 
to  it  and  report  thereon  to  the  directors  ;  to  prepare  all  ob- 
ligations taken  by  the  association  and  all  contracts  to  which 
it  becomes  a  party,  and  supervise  their  due^execution  ;  and 
to  transact  all  the  legal  business  of  the  society.  He  ought 
to  be  of  good  standing  at  the  bar  and  thoroughly  qualified 
as  a  conveyancer.  His  compensation  ought  to  be  a  moder- 
ate yearly  salary,  with  the  privilege  of  charging  separate 
fees,  upon  a  scale  agreed  upon  in  advance  with  the  society, , 
for  the  examination  of  every  title  and  the  preparation  of 
every  instrument,  to  be  charged,  where  the  services  relate 
to  a  proposed  loan,  to  the  applicant  therefor.^  It  has  been 
said  that  his  appointment  should  be  under  seal,  even  when 

'  Walker  v.  Giles,   6  C.  B.   (60  =  Davis,   Law  of  Building,  etc., 

Engl.  C.  L.  Rep  )  662;  13  Jur.  588;  Soc,  p.  124. 

18  L.  J.,  C.  P.  323;  Davis,  Law  of  3  Such  charges  do  not  make  the 

Building,  etc..  Societies,  pp.   107-  transaction  usurious:    Hopkins  v. 

113.     It  was  held  in  Re  National  Baker's  Adm'r,  2  P.  and  H.  (Va.) 

Perm.  Mut.  Benef.   Building  Soc,  no;  Hobokeu  Building  Association 

43  Ch.  D.  431,  that  funds  of  a  bene-  v.  Martin,  13  N.  J.  Eq.  428;  andsee 

fit'buildingsociety,  invested,  under  Howell's    Ex'rs   v.  Auten,   16  id. 

the  direction  of  the  boani,  in  the  45;  Smith  v.   Wolf,  55  Iowa  555. 

names  of  trustees  for  the  society.  See  post,  §  379. 
are  not  trust  funds  within  the  Trust 
Investment  Act  1889. 
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his  name  is  mentioned  in  the  rules/     But  this  formality  is 
not  indispensable  in  this  country.^ 

§  197.  The  law  implies  a  promise  on  the  part  of  the 
solicitor  to  conduct  the  business  entrusted  to  him  with 
care,  skill  and  despatch.  If  he  fails  in  this,  an  action  on . 
the  case  lies  against  him.  But  if  he  has  acted  bona  fide^ 
to  the  best  of  his  ability  and  with  reasonable  diligence,  he 
will  not  be  responsible.'  If  he  lose  a  deed,  this  will  be 
prima  facie  evidence  of  negligence.^  Nor  has  he  the  right 
to  rely  iipon  an  extract  of  a  will,  in  examining  a  title,  in- 
stead of  looking  at  the  whole  will.* 

§  198.  The  solicitor  can  bind  the  association,  of  course, 
only  by  such  acts  as  are  within  the '  scope  of  his  powers. 
Thus,  one  applied  to  a  building  association  for  a  loan  and 
offered  as  security  therefor  mortgages  on  certain  properties 
he  owned.  The  solicitor  of  the  association,  on  the  repre- 
sentation of  the  applicant  that  he  could  obtain  the  searches 
more  quickly,  allowed  him  to  procure  them.  The  appli- 
cant induced  the  clerk  of  the  recorder  to  issue  the  searches, 
omitting  one  mortgage  on  each  of  the  properties,  assuring 
the  clerk  that  these  mortgages  were  to  be  satisfied.  Sub- 
sequently, a  sale  took  place  upon  the  omitted  mortgages 
and  the  association  failed  to  make  its  money.  It  was  held 
that  the  solicitor  could  not  bind  the  association  by  the  au- 
thority given  b}'  him  to  the  applicant,  such  an  act  not  be- 
ing within  the  scope  of  his  powers  ;  that,  .therefore,  the 
applicant  was  not  the  agent  for  the  .society  so  as  to  affect  it 
with   his   knowledge  of  the  encumbrances ;  and  that  the 

'  Davis,  Law  of  B.,  etc.,  Soc,  p.  S.  (94  Engl.  C.  L.  R.)  84;  S.  C,  at 

124,  cit.  Arnold  v.   Mayor,  etc.,  of  nisi  prius,  i  F.  and  F.  48.    There 

Poole,  5  Scott,  N.  R.  741;  2  D.,  N.  maybe  responsibility  for  neglect  of 

S.  574,  4  M.  and  G.  860;  12  L.  J.,  duty  where  there  was  no  chance  of 

C.  P.  97;  7  Jur.  653.  success:    McWilliams  v.  Hopkins, 

'See    I   Moraw.,    Corp.,    §    338;  4  Rawle  (Pa.)  382.     And  a  breach 

Ang.  and  Ames,  Corp.,  §  284.  of  instructions  is  not  excused  by 

'  See  Worrall's  Es:.,  i  Del.  (Pa.)  gopd  faith:  Cox  v.  Livingston,  2  W. 

377;  Meredith  v.  Woodward,  16  W.  and  S   (Pa.)  103. 

N.  (Pa.)  146;  Lynch  v.  Com'th,  16  '  Wilson  v.  Tucker,  3  Stark.  154. 

S.  and  R.  ( Pa. )  368.  In  such  a  case  the  questiou  of  neg- 

*  Reeve  v.  Palmer,  27  L.  J.,  C.  P.  ligence  is  for  tlie  jury. 
327;  4  Jur.,  N.  S.  929;  5  C.  B.,  N. 
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recorder  was  liable  for  the  loss.'  Neither  can  he  bind  the 
society  by  placing  on  record  a  mortgage  rejected  by  the  di- 
rectors,^ or  by  canceling  a  mortgage  without  their  author- 
ity.' But  where  the  secretarj-  of  an  association  directed  a 
debtor  of  the  same  to  pay  the  amount  necessary  to  satisfy 
its  encumbrance  upon  the  debtor's  land  to  the  solicitor,  and 
the  latter  took  payment  by  check  from  the  debtor's  agent 
who  then  had  the  money  in  hand  but  subsequently  became 
insolvent,  and  whose  check  became  worthless  by  the  solic- 
itor's delay  in  presenting  it  for  payment,  it  was  held,  that, 
as  between  the  debtor  and  the  association,  the  latter  must 
bear  the  loss.^ 


Officers'    Bonds :    When   Prerequisite  to  Entering  Upon 
Office. 

§  199.  In  order  to  enforce  the  responsibility  of  such 
officers  in  the  building  association  as  have  the  handling 
and  custody  of  its  money,  or  whose  trust  in  other  par- 
ticulars exposes  them  to  temptations,  and  the  society  to  the 
possibility  of  losses,  which  may,  under  conscientious  man- 
agement, be  avoided  ;  it  has  been  customary  to  require  such 


'  Peabody  Building  aud  Loan  As- 
sociation V.  Houseman,  89  Pa.  261. 

'  Conway  v.  Log  Cabin  Perm. 
Building  Association,  52  Md.  137. 

3  Tradesmen'sBuilding  and  Loan 
Association  v..  Thompson,  31  N.  J. 
Eq.-536:  32  id.  133. 

'  Kilpatrick  v.  Home  B.  and  L. 
Association,  119  Pa.  30. — Actuary 
— Surveyor.  The  Actuary  is  an  of- 
ficer appointed  in  some  associations 
to  apportion  profits  and  losses,  as- 
sist in  the  preparation  of  literature 
and  perform  such  other  duties  as 
the  directors  may  require. 

In  most  associations,  the  valua- 
tipn.  of  properties  offered  as  security 
is  made  by  a  committee  of  the 
board  of  directors,  reporting  to  the 
latter.  In  England,  that  function 
is  wisely  delegated  to  an  officer  who 
is  (at  least  theoretically)  an  ex- 
pert upon  such  values,  and  who  is 


known  as  the  Surveyor.  His  im- 
plied undertakings  are  essentially 
similar  to  those  of  the  solicitor.  In 
case  of  grossly  incorrect  estimates, 
whereby  the  society  loses  money, 
he  will  be  liable  for  the  loss,  and 
cannot  recover  for  his  services. 
Davis,  Law  of  Building,  etc.  So- 
cieties, p.  128-9,  cit.  Moneypenny 
V.  Hartland,  l  Car.  and  P.  353;  2 
Id.  378;  II  Engl.  C.  L.  Rep.  414; 
12  Id  180.  Common  prudence  sug- 
gests, that,  in  order  to  prevent  the 
surveyor  from  placing  too  higlia 
value  upon  property,  in  collusion 
with  the  borrower,  he  should  be 
paid  out  of  the  general  funds ;  or 
that  the  rule  be  established,  that 
every  application  for  a  loan  be  ac- 
companied with  a  deposit  of  the 
surveyor's  fee  according  to  the  scale 
adopted.  Davis,  Law,  etc.,  vk 
supfa. . 
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officers  to  give  bonds  for  the  faithful  performance  of  their" 
duties,  and  the  proper  application  of  the  corporate  funds. 
'What  particular  officers  shall  be  liable  to  this  exaction,  is 
a  matter  to  be  deterniined  by  the  association  in  the  absence 
of  any  statutory  mandate  upon  the  subject.  But  the  com-  . 
pleteness  of  the  officer's  appointment  will  not  depend  upon, 
nor  be  postponed  to,  the  giving  of  the  security,  unless  it 
appears  from  the  provision  (of  charter,  by-law,  or  statute) 
to  be  so  intended, — as  where  it  is  declared,  that,  "before 
he  enters  upon  his  office,  he  shall  give  security,"  etc' 

Principal  not  Society's  Agent  in  procuring  Bond. 

§  200.  In  inducing  persons  to  execute  a  contract  of 
suretyship  for  him,  the  officer  does  not  act  as  the  agent  of 
the  association.^  Hence,  where  a  bond  was  drawn  and 
given  by  the  solicitor  of  an  association  to  the  principal, 
who  had  been  chosen  its  secretary,  and  the  latter  procured 
the  signatures  of  sureties  upon  it,  who  signed  without  read- 
ing it,  it  was  held,  that,  the  principal  not  being  the  agent 
of  the  association,  the  sureties  could  not  be  relieved.^ 

What  By-law  Requirements  Enter  Into  Contract  of  Surety- 
ship. 

§  201.  The  provisions  of   the  by-laws  regulating  the 

duties  of  an  officer  enter  into  the  contract  of  his  bond  as 

such,  the  same  requiring  him  to  do  all  things  demanded  of 

him  by  the  by-laws.'     If,  therefore,  the  latter  impose  upon 

him  the  duty  of  keeping  on  hand  all  the  moneys,  securities 

or  property  received  by  him  on  account  of  the  association 

until  disposed  of  by  direction  of  the  board  of  directors,  and 

forbid  him  to  use,,  loan,  exchange  or  otherwise  dispose  of 

them,  the  sureties  on  his  bond  will  be  liable  for  all  moneys 

received  by  him  on  account  of  the  association,  and  not 

merely  for  those  which  in  his  official  capacity  he  was  re-' 

'  Angell  and  Ames,  Corp.,  |  285.  86;  Helms  z/,  Wayne  Agricult,  Co., 

See  Howell  v.  Commonwealth,  ex  73  Ind,  325. 

rel.  Keppleman,  97  Pa.  332,  '  Metropolitan  L.  Association  v, 

2  See,  for  the  general  principle,  Esche,  75  Cal.  513;  i7Pac.  Rep.  675. 

Harris  v.  Bradley,  7  Yerg.  (Tenn,)  *  Humboldt  Sav.  and'  ly.  Society 

310;  Campbell   v.  Murray,   62  Ga,  v.  Wennerhold,  81  Cal.  528;  22  Pac, 

Rep,  920. 
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quired  to  collect ;  but  they  will  not  be  liable  for  money 
taken  by  him  from  bags  in  the  association's  vault,  set  aside 
for  borrowers  who  had  executed  notes  and  mortgages  for 
its  payment  and  were  being  charged  interest  thereon, 
there  being  no  entries  of  the  money  as  that  of  the  asso- 
ciation.^ 

Discretion  and  Responsibility  in,  and  Method  of,  Approv- 
ing' Bonds. 

§  202.  The  approval  of  the  security  offered  devolves,  in 
general,  upon  the  directors.  If,  then,  fraudulently  and 
negligently,  they  approve  of  notoriously  bad  security,  or  do 
not  follow  out  the  directions  of  the  rules  of  the  society 
upon  the  subject,  they  will  be  held  personally  liable  in  case 
of  loss  sustained  in  consequence.^  But,  though  the  direc-, 
tion  be  that  the  bond  shall  be  given  by  the  officer  and  two 
sureties,  a  bond  given  by  the  officer  and  one  surety,'  or 
merely  by  two  sureties,  without  joining  the  officer,.^  will  be 
valid  and  binding  upon  the  sureties,  if  accepted  by  the 
directors.  Nor  is  it  necessary  that  their  vote  of  acceptance 
or  approval  be  recorded,  unless,  by  charter,  by-law,  or 
statute,  that  be  made  a  prerequisite.^  Indeed,  in  the  ab- 
sence of  such  express  requirement,  it  need  not  be  shown  to 
have  been  by  vote  at  all,  but  may  be  presumed  from  the 
fact  of  the  bond  being  found  in  their  possession.'. 

Sureties  not  Discharged  toy  Negligence  of  Society. 

§  203.  Being  once  accepted,  the  sureties  on  an  officer's 
bond  will  not  be  discharged  by  neglect  on  the  part  of  the 
association  to  enforce  its  by-laws  requiring  its  officers  to  ac- 
count, from  time  to  time,  where  there  has  been  no  fraudu- 
lent concealment  by  it  of  circumstances  and  acts  on  the 
part  of  the  officer,  which,  if  brought  to  the  surety's  notice, 
would  have  prevented  him  from  becoming  such  ;  or  where 
there  has  been  no  demand  from  him  for  investigation  of 

'  Ibid.  3  Aigell  and  Ames,  Corp.,  ?  254. 

=  Angell  and  Ames,    Corp.,  ubi  ■'lb.,  J  319. 

supra.    But  no  policy  of  the  law  '  lb.,  i  284. 

precludes  directors  from  becoming  "lb.,  \  252. 
an  officer's  sureties.  Amherst  Bank 
V.  Root,  2  Mete.  (Mass.)  534-5. 
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the  officer's  account,  or  his  removal.  By-laws  of-  this 
description  have  the  object  of  serving  for  the  'greater 
security  of  the  corporation,  not  of  the  surety.  They  form 
no  part  of  his  contract  with  the  corporation — a  contract 
which  is  founded  in  the  confidence  he  has  in  his  principal, 
and  not  in  his  confidence  in  the  vigilance  of  the  other 
officers  of  the  corporation.  As  to  it,  they  are  held  to  be 
directory  only  ;  so  that  neglect  to  comply  with  them  will 
not,  in  the  absence  of  circumstances  amounting  to  fraud, 
exonerate  him  from  liability  upon  his  undertaking.^  Even 
where  the  executive  officers  were  present  and  acquiesced, 
when  the  treasurer,  instead  of  cash,  in  payment  of  dues  and 
fines,  accepted  promises  to  pay,  given  by  members  and 
others  for  them,  the  sureties  were  not  discharged  from 
liability,  upon  the  bond,  for  credits  thus  given  and  losses 
arising  thereon.^ 

Liability  of  Sureties  Strictly  Confined  to  Terms  of  Bond. 

§  204.  The  condition  of  an  officer's  bond  is  confined  to 
the  period  of  the  appointment  or  election,  for  which  it  was 
given.^  "  It  is  a  well-settled  rule,  both  at  law  and  in  equity, 
that  a  surety  is  not  to  be  held  beyond  the  precise  terms  of 
his  contract.  This  rule  is  founded  upon  the  most  cogent 
and  salutary  principles  of  public  policy  and  justice.    In  the 

'  Angelland  Ames,  Corp,,  §  321  ;  that,   in  Scotland,  "unless  a  suffi. 

Brandt  on   Suretyship  and    Guar-  cient  control  be  exercised  by  the  so- 

anty,  ^  369;  Madden  v.  McMuUen,  ciety  over  their  officers,   the  cau- 

13  Ir.  C.  L.   R.  305  (4  Iv.  T.  Rep.,  tioners  will  be  liberated  from  their 

N.    S.    180);  The  U.   S.    v.   Kirk-  responsibility." 

Patrick,  9  Wheat,  720;  The  U.  S.  v.  ^  People's  Building  and  Loan  As- 

Vanzandt,  ii   Wheat,   184;   P.,  Ft.  sociation   v.  Wroth,  43  N.J,  I<.  70; 

W.,  and  C.  R.   R.  Co.  v.  Shaeffer,  Mut.  Building  and  Loan  Associa- 

59  Pa.   350;  Wayne  v.  Comm,  Na-  tion  v.  Hammell,  lb.  78. 

tional  Bank,  52  Pa.  343;  Taylor  v.  '  So,  too,  the  liability  of  a  surety 

Bank  of  Kentucky,  2  J.  J.  Marsh.  on   a    bond  of   indemnity  against 

564.     But  see  Philips  v.  Foxall,  27  liens,    accompanying  a  mortgage, 

L.  T.  Rep.,  N,  S.  231;  S.  C,  Law  cannot  be  extended  to  a  loss  accru- 

Rep.,  7  Q.  B.  666;  41  L.  J.,  Q.  B.  ing  on  a.  sale  of  the   mortgaged 

293;  20  W.  R.  900.     The  case  of  the  premises,   after  the  mortgage   has 

Thistle  Friendly  Society  of  Aber-  merged.     Building  Association   v. 

deen  v.  Garden,  12  Shaw  and  D.  Benson,  2  W.  N.  (Pa.)  541.     Here, 

745,  is  referred  to  in  Davis,  Law  of  however,   the  additional  principle 

Building,   etc.    Societies,   p.    125,  was  invoked,  that,  when  principals 

note  d,  in  support  of  the  statement  negotiate,  sureties  are  discharged. 
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complicated  transactions  of  civil  life,  the  aid  of  one  friend 
to  another,  in  the  character  of  surety  or  bail,  becomes  re- 
quisite at  every  step.  Without  these  constant  acts  of  mutual 
kindness  and  assistance,  the  course  of  business  and  commerce 
would  be  prodigiously  impeded  and  disturbed.  It  becomes, 
then,  excessively  important  to  have  the  rule  established, 
that  a  surety  is  never  to  be  implicated  beyond  his  specific 
engagement.'"  An  officer  or  an  association,  elected  to 
fill  a  vacancy  in  an  Office  which  was  annual,  gave  bond 
with  sureties.  Judgment  was  entered  on  the  bond,  and  the 
officer  was  repeatedly  re-elected,  giving  no  new  security. 
It  was  held  that  the  bond  was  confined  to  the  period  for 
which  he  was  first  elected,  when  it  was  given,  and  that  the 
society  was  not  entitled  to  payment  of  the  judgment  as  a 
continuing  lien.^  Upon  the  same  principle,  it  was  decided 
that  a  bond  stipulating  for  the  good  conduct  of  an  officer 
holding  office  for  a  fixed  time,  and  until  "  another  officer 
be  appointed,"  will  not  remain  in  force  after  the  reappoint-  . 
inent  of  such  original  officer.^  The  words  "  another  officer," 
in  such  case,  do  not  mean  "  another  person  ;  "  ^  but  if  there 
is  a  re-election,  it  is,  in  fact,  another,  and  not  the  same  office/ 
It  is  a  well  settled  rule\  therefore,  that,  where  the  office  of 
treasurer  in  a  building  association  is  annual  or  limited,  the 
sureties  on  his  official  bond  will  not  be  liable  for  a  breadh 
of  the  duties  of  such  officer  beyond  the  definite  term,  when 
the  condition  is  for  good  behavior  during  his  continuance 
in  office. 

§  305.  But  a  bond  in  terms  given  for  the  faithful  per- 
formance of  his  duties,  etc.,  by  an  officer  during  the  term 
for  which  he  is  elected  and  "  any  succeeding  terms "  to 
which  he  may  be,  is  good  and  creates  a  continuing  obliga-' 
tion  upon  the  sureties.'     And  so,  if  the  undertaking  is  dur- 

'  Chancellor  Kent,  in  Ludlow  v.  the  City  of  Newark  v.  Nugent,  40 

Simond,  2  Caines'   Cases  in  Error,  N.  J.  I;.  215. 

I.  "  lb. 

'  The    Manufacturers'    and  Me-  *  Amherst  Bank  v.  Root,  2  Mete, 

chanics'    Saving  and  Loan  Co.  v.  (Mass.)  536;  Welch  z/.  Seymoiir, 28 

The  Odd  Fellows'  Hall  Association  Conn.  387. 

of  Spring  Garden,  48  Pa.  446.  «  Metropolitan  L.  Association  v. 

3  Citizens'    Loan  Association  of  Esche,  75  Cal.   513;  17  Pac.  Rep. 

675. 
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ing  the  principal's  continuance  in  office,  "  whether  of  the 
present  term  for  which  he  has  been  elected,  or  of  any  suc- 
ceeding terms  to  or  for  which  he  may  be  elected."  And 
it  is  to  be  remembered  that  the  tenure  of,  e.g.^  a  secretary, 
not  specifically  limited  by  by-law  or  charter  does  not  de- 
pend upon  the  official  term  of  the  members  of  the  boar^  of 
directors  with  whom  his  appointment  rests.  Thus,  w  ere 
the  directors  are  authorized  by  the  by-laws  to  fix  the  term 
of  the  secretary's  office  and  summarily  to  dismiss  him,  it 
was  held  that  they  could,  by  once  electing  him,  continue 
him  in  office  indefinitely,  and  that  during  such  continu- 
ance his  sureties  were  liable.^ 

Liiability  of  Officers  to  Fines  and  Amotion. 

§  206.  The  faithful  discharge  of  their  duties  by  the 
officers  may  also,  in  a  measure,  be  secured  by  the  imposi- 
tion of  fines,  acco];ding  to  the  provisions  of  the  by-laws  ;  ^ 
and  persistent  neglect,  or  infidelity,  punished  by  amotion. 
This  is  a  power  which  is  inherent  in  the  society,*  and  if 
exercised  for  the  reasons,  and  strictly  in  the  manner,  and 
with  the  formalities  prescribed  by  its  rules,  the  individual 
whom  it  affects,  and  who  is  equally  subject  to  those  rules, 
has  nothing  to  complain  of.^  And  it  is  always  justifiable 
where  the  officer  has  become  guilty  of  transgressions, 
either  such  as  are  in  themselves  infamous,  and  whilst  they 
have  no  immediate  relation -to  the  office,  yet  make  the  of- 
fender unfit  to  execute  any  public  franchise  ;  ^  or  such  as 
are  against  his  duty  as  a  corporator,  and  amount  to  a 
breach  of  the  tacit  condition  annexed  to  the  office  ;  or  such 
as  are  at  once  an  offence  against  the  duty  of  his  office 
and  a  matter  indictable  at  common  law.'^     But,  although 

'  People's  Building  and  Ivoan  As-  ^  jjavis,  Law  of  Building,   etc., 

soqation  of  Camden  v.  Wroth,  43  Societies,  pp.  104-105,  cit.  Evans  v, 

N.  J.   I/.  70;    Mut.   Building  and  Hearts  of  Oak  Friendly  Society,  12 

Loau  Association  v.  Hammell,  lb.  Jur.,    N.   S.   163;  Roberts  v.  Price, 

78.  16  L.  J.,  C.   P.  169^  II  Jur.  352;  4 

'  Humboldt  Sav.  and  1/  Society  C.  B.  1231. 

V.  Wennerhold,  8i  Cal.  528;  22Pac.  ^  In  which  case  there  must  be  a 

Rep.  920.  previous   indictment  and    convic- 

^  See  ante,  \  76.  tion. 

*  I  Dill.   Mun.  Corp.,  §  240;  An-  '  Rex  v.  Richardson,  i  Burr.  539. 
gell  and  Ames,  Corp.,,§§  i^iy^ii,. 
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the  appointing  power  be  vested  in  certain  officers,  that  of 
amotion,  unless  expressly  delegated  to  them,  rests  with  the 
association  at  large/ 

Criminal  Liability  of  Officers  in  Certain  Cases. 

§  307.  In  cases  of  gross  breaches  of  trust,  appropriation 
of  the  society's  funds,  conspiracy  to  defraud,  etc.,  the 
wrongdoing  officer  may  become  amenable  to  the  criminal 
laws  of  the  State,  the  same  as  the  officers  of  any  other  so- 
ciety or  corporation.  Many  of  the  Building  Association 
Acts  expressly  make  applicable,  to  the  officers  of  these  in- 
stitutions,' the  statutes  relating  to  embezzlement,  or  fix  par- 
ticular penalties  for  particular  misfeasances.  In  Virginia, 
the  secretary  of  a  building  association  was  indicted  for  the 
larceny  of  a  check,  the  property  of  the  association,  which 
had  been  given  to  him  in  payment  of  a  debt  due  the  asso- 
ciation. It  was  made  payable  to  the  accused  as  secretary, 
and  also  payable  to  bearer.  This  check,  the  court  say,  was 
the  property  of  the  association,^  and  should  have  been 
turned  over  to  the  treasurer  by  the  secretary.  If  he  had 
accounted  for  the  money,  that  would,  of  course,  show  that 
he  had  no  intention  to  appropriate  the  check.  Not  having 
done  so,  it  was  a  question  for  the  jury,  whether  he  intended 
to  embezzle  it.  In  order  to  convict  him,  it  was  necessary 
that  the  jury  be  satisfied  that  this  intention  existed  before, 
or  at  the  time  the  check  passed  into  the  possession  of  the 
bank.  If  he  drew  the  money  on  the  check  with  the  inten- 
tion of  using  it  for  his  own  purposes,  and  not  for  the  liqui- 
dation of  the  debt  it  was  given  for,  though  probably  with 
the  intention  of  returning  it,  at  some  futtire  day,  to  the 
building  association,  he  was  guilty  of  embezzlement  of  the 
check.  And  the  records  of  the  building  association  whilst 
he  was  in  office,  atld  oral  evidence  relating  to  the  organiza- 
tion, objects,  and  business  of  the  society,  the  appointment 
and  duties  of  the  accused  as  secretary,  his  conduct  with 

'See  I  Dill.  Mun.  Corp.,  §241.  ^  That    the    payments  made  by 

And  see  Angell  and  Ames,  Corp.,  §  members  become  the  property  of 
703.  And  see  post,  §  215,  as  to  the  association,  just  as  deposits  in 
action  for  wrongful  removal.  a  bank  become  its    property,  see 

Atwbod  V.  Dumas,  149  Mass.  167. 
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respect  to  the  funds  of  the  association  in  his  hands,  and  his 
disposition  and  appropriation  of  the  check,  for  the  larceny 
of  which  he  was  indicted,  were  competent  evidence  against 
him.  But  the  question,  whether  or  not  the  building  asso- 
ciation was  organized  strictly  in  accordance  and  conformity 
with  the  requirements  of  the  statute,  was  not  a  proper  sub- 
ject of  inquiry.  Having,  as  secretary  of  the  association, 
received  and  wilfully  appropriated  its  funds,  or  property, 
he  cannot  be  heard,  upon  a  criminal  prosecution  therefor, 
to  contradict  its  legal  existence.' 

§  208.  There  has  fortunately  not  often  been  occasion, 
in  this  country,  to  enforce  the  criminal  responsibility  of 
officers  in  building  associations.  But  the  following  ob- 
servations, borrowed  from  Davis,  I^aw  of  Building,  etc.. 
Societies,  pp.  155-160,  in  England,  may  become  of  sub- 
stantial service  to  the  American  practitioner  : 

"In  all  proceedings,  whether  criminal  or  civil,  in  respect 
of  a  society  under  the  old  law,  the  property  of  the  society 
was  to  be  deemed  to  be  in  the  treasurer  or  trustees  of  the 
society,^  and  accordingly,  where  a  trustee  of  a  society  mis- 
appropriated the  funds,  it  was  held  that  the  property  might 
be  laid  in  the  treasurer,^  and  probably  the  converse  would 
also^hold  good.  But  it  was  necessary  to  be  able  to  prove 
that  the  party  in  whom  the  property  was  laid  did  actually 
hold  the  office  of  treasurer  or  trustee.  Thus,  in  an  indict- 
ment for  embezzlement  by  the  clerk  of  a  savings  bank,  the 
property  was  laid  in  A..  B.  and  others.  In  order  to  prove 
that  A.  B.  was  a  trustee,-  he  was  called  as  a  witness,  and 
stated  that  since  the  commission  of  the  offence  he  had  been 
active  as .  a  trustee,  but  before  that  date  he  had  attended 
only  one  meeting,  having  been  requested  to  do  so  lest  there 
should  be  a  deficiency  of  trustees  ;  but  he  was  also  a  man- 
ager, and  it  did  not  appear  that  any  act  was  done  at  that 
meeting  which  might  not  have  been  done  by  a  manager  as 
well  as  by  a  trustee.     It  was  held  that  this  was  insufficient 

'  Shinn    v.    Commonwealth,    32  Lorse,  29  Iv.  J.,  M.  C.  132;  S.  C,  8 

Grattan  (Va.),  899.  W.  R.  422;  6  Jur.,  N.  S.  513;  8  Cox, 

2 10  Geo.  4.  C.  56,  §  21.  C.  C.  302;  Bell,  C.  C.  259;  24  J.  P. 

'  R.  V.  Cain,  Car.  and   Mar.    (41  341. 
Engl.  C.  L.  Rep.)  309.     See  R.  v. 
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evidence  of  acting  to  support  the  inference  of  a  legal  ap- 
pointment as  trustee.^  Where  the  secretary  of  a  society,  of 
which  C.  D.  and  others  were  the  trustees,  was  charged  with 
embezzling  money  belonging  to  the  society,  and  in  the  in- 
dictment the  property  was  laid  as  of  '  C.  D.  and  others,' 
without  alleging  that  they  were  trustees  of  the  society,  it 
was  held  by  the  Common  Sergeant  that  the  indictment 
might  be  amended  by  adding  the  words  '  trustees  of,  etc'  ^ 

"  When  a  society  is  incorporated  under  a  new  act,  the 
property  of  the  society  must  be  l^id  as  belonging  to  the  so- 
ciety in  its  corporate  name,  and  not  in  the  names  of  any  of 
the  individual  members.^ 

"  It  frequently  happens  that  when  an  officer  of  a  society 
has  misappropriated  the  funds,  he  is  proceeded  against  by 
indictment  as  a  servant  of  the  society.  For  by  24  and  25 
Vict.,  C.  96,  S.  98,  whosoever,  being  a  clerk  or  servant,  or 
being  employed  for  the  purpose,  or  in  the  capacity  of  a 
clerk  or  servant,  shall  fraudulently  embezzle  any  chattel, 
money,  or  valuable  security,  which  shall  be  delivered  to, 
or  received,  or  taken  into  possession  by  him,  or  in  the 
name  or  on  the  account  of  his  master  or  employer,  or  any 
part  thereof,  shall  be  deemed  to  have  feloniously  stolen 
the  same  from  his  master  or  employer,  although  such  chat- 
tel, money,  or  security  was  not  received  into  the  possession  , 
of  such  master  or  employer,  otherwise  than  by  the  actual, 
possession  of  his  clerk,  servant,  or  other  person  so  em- 
ployed.^    In  order  to  come  within  the  denomination  of 

'  R.  V.  Essex,  30  L.  T.  Rep.  171;  do  so.     The  case  of  R.  v.  Hastie,32 

S.  C„  4  Jur.,  N.  S.  15;  7  Cox,  C.  C.  L-  J.,  M.  C.  63;  S.  C,  7  L-  T-  Rep., 

384;  I  Dears,  and  B  ,  C.  C.  R.  369;  N.  S.  695;  9  Jur.,  N.  S.  235;  11  W. 

21  J.  P.  789.  R.  293;  I  L.  and  C,  C.  C.  269;  9 

2  R.  V.  Marks,  10  Cox,  C.  C.  367.  Cox,  C.  C.  264;  27  J.  P.  85,  turned 

'  R.  V.  Patrick,  i  Leach,  253.  upon     the       former     enactment. 

<  Under  the  7  and  8  Geo.  4,  C,  29,  There,  by  the  rules  of  a  certified 

§    47,    the    offence    could   not  be  building  society,   mortgages  were 

proved  unless  the  money  or  other  directed  to  be  made  to  the  trustees, 

chattel  was  received  by  the  clerk  and  the  redemption  money  to  be 

or  servant  "  by  virtue  of  such  em-  paid  to  the  directors;  and  it  was  no 

ploymeni."     But  now  it  is  imma-  part    of   the  secretary's  duty,  as 

terial  whether  or  not   it  was  the  prescribed  by  the  rules,  to  receive 

duty  of  the  servant  to  receive,  or  subscriptions  or  other  moneys  for 

whether  or  not  he  had  authority  to  the  society.    The  course  of  busL 
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'  clerk  or  servant,'  tlie  person  must  be  under  the  direction 
of  a  master,  and  must  receive  remuneration  for  his  ser- 
vices. Where  two  societies  appointed  a  committee,  of 
which  the  accused  was  a  member,  to  conduct  an  excursion, 
and  the  committee  employed  the  accused  and  several  others 
to  sell  tickets,  when  it  became  his  duty  to  pay  over  the 
money  so  received  (which  was  to  belong  to  the  two  so- 
cieties) to  a  person  appointed  by  the  committee,  but  he  re- 
ceived no  remuneration  for  his  services,  it  was  held  that  he 
was  a  joint  owner  of  the  money,  and  not  a  '  clerk  or  ser- 
vant,' liable  to  be  indicted  for  embezzlement  under  the 
act.^ 

"  So,  in  R.  V.  Waited  the  accused  was  a  member  of  a 
friendly  society,  of  which  he  was  also  clerk  or  secretary. 
The  society  met  periodically  for  the  despatch  of  business, 
and  the  moneys  were  first  received  by  the  collector,  and 
then  handed  to  the  accused  in  his  capacity  as  clerk,  to  be 
paid  by  him  to  Messrs.  Chuck,,  the  bankers  of  the  society. 
On  one  occasion  the  accused  suggested  that,  the  interest 
allowed  by  the  bank  being  very  small,  he  could  place  their 
money  with  a  firm  in  London,  where  a  better  interest  could 
be  obtained,  and  he  ultimately,  with  the  consent  of  the  so- 
ciety, drew  all  the  money  from  the  bank  for  the  purpose, 
as  he  alleged,  of  so  investing  it ;  but  instead  of  so  doing,  he 
appropriated  it  to  his  own  purposes,  and  it  was  then  dis- 
covered that  no  such  firm  as  he  had  represented  existed  ; 


ness,  however,  was  that  the  i;ian-  of  his  employment,    and  for    his 

agement  of  the  society  was  left  al-  masters.     See  also  R.  v.  Miller,  2 

most  entirely  to  the  secretary,  and  M. ,  C.  C.  R.  249;  R.  v.  Tongue,  3 

he    frequently  received    subscrip-  L.  T.  Rep.,  N.  S.  415;  S.  C,  8 Cox, 

tions.     The  mortgages  were  made  C.  C.  386;  30  Li  J.,  M.  C.  49;  24  J. 

to  the  trustees,  but  when  redeem-  P.     723;    Bell,    C.    C.    289;    R.   v. 

ed,   the  money  was  paid   to    the  Spencer,  Russ.   and  Ry.  299;  R.  v. 

secretary    for    the  trustees.     The  Thorley,  i  Moo.,  C.  C.  343;  R.  v. 

secretary  having  embezzled  the  re-  Prince,  i  Moo.  and  M.  21. 
demption  money  upon  a  mortgage  '  R.   v.  Bren,  9  L.  T.  Rep.,  N.  S. 

so  paid  to  him;  it  was  heldj  upon  an  452;  S.   C,  27  J.  P.  804;  9  Cox,  C. 

indictment  under   the  above  sec-  C.  398;  33  I/.  J.,  M.  C.  59;  3  N.  R. 

tion,  that  the  jury  were  warranted  176;  12  W.  iR.  107;  i  Iv.  and  C,  C. 

upon  this  evidence  in  finding  that  C.  346. 
the  money  was  received  by  virtue  ^  2  Cox,  C.  C.  245. 
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and  Coleridge,  J./  held  that  an  indictment  for  embezzle- 
ment could  not  be  sustained.  And  where  the  defendant 
was  a  member  of,  and  also  secretary  to,  a  benefit  society, 
and  he  derived  a  percentage  from  the  funds  of  the  society 
and  in  the  course  of  his  duty  he  received  a  sum  of  money 
from  the  members  of  the  society,  which  he  ought  to  have 
paid  into  an  account  in  the  bank,  kept  in  the  names  of 
certain  other  members  of  the  society,  but  instead  of  so 
doing,  he  appropriated  it ;  it  was  held  that  he  could  not  be 
convicted  of  embezzling  the  money  upon  an  indictment 
charging  him  to  be  a  servant  of  A.  B.  (an  ordinary  member 
of  the  society)  and  others,  and  laying  money  as  that  of  the 
said  A.  B.  and  others.  So,  where  the  treasurer  of  a  friendly 
society,  whose  duty  it  was  to  receive  the  moneys  paid  into 
the  society,  and  hold  them  to  the  order  of  the  secretary, 
countersigned  by  the  chairman  or  a  trustee,  and  to  account 
whenever  called  upon,  but  who  had  no  salary  or  remunera- 
tion paid  to  him  for  his  services,  misappropriated  the  funds 
of  the  society ;  it  was  held  that  he  was  not  a  clerk  or 
servant  within  the  meaning  of  the  act.^  But  in  a  case 
where  the  trustees  of  a  building  society  borrowed  money 
for  the  purposes  of  their  society  on  their  individual  re- 
sponsibility :  the  money  was  on  one  occasion  received  by 
the  secretary,  and  embezzled  by  him  ;  it  was  held  that  he 
might  be  charged  as  the  servant  of  W.  and  others,  W. 
being  one  of  the  trustees  and  a  member  of  the  society.^ 

"  But  if  the  accused  has  received  a  remuneration  for  his 
services,  it  seems  that  the  mode  in  which  he  received  it  is 
immaterial,  so  that,  in  fact,  in  other  respects  the  relation- 
ship of  master  and  servant  existed  between  the  parties. 
Thus  where  the  defendant  was  employed  to  obtain  orders 
for  the  prosecutor,  being  paid  by  commission,  and  being  at 

'  See  28  J.  p.  2,  andseeR.  v.  Eur-  S.  C,  19  L.  T.  Rep,,  N.  S.  657;I<aw 

gess,  32  1,.  J.,  M.  C.  185;  S.  C,  19  Rep.,  i  C.  C.  R.  177;  17  W.  R.  334; 

Jur.,  N.  S.  582;  8  L.  T.  Rep,,  N.  S.  33  J.  P.  134.     See  R.  v.  Murphy,  4 

255;  II  W,  R.  602;  I  L,  and  C,  C.  Cox,  C,  C.  loi;  R,   v.  Hall,  I  Moo. 

C.  299;  9  Cox,  C.  C.  302;  27  J.  P.  C.  C.  474, 

388,  as  to  form  of  indictment  where  '  R.  v.  Redford,  21  L.  T.  Rep.,N. 

there  are  no  trustees.   ,  S.  508;  S.C,    11  Cox,  C,  C,  367, 

»R.  z^:  Tyree,  38  I,,  J,,M.  C,  58; 
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liberty  to  take  orders  for  others  than  the  prosecutor,  it  was 
held  that  he  was  liable  to  be  indicted  for  embezzlement  as 
a  servant  or  clerk.'  And  where  A.  agreed  to  engage  B.  as 
agent  or  traveler  for  the  sale  of  coals,  at  a  salary  of  one 
guinea  per  week,  and  is.  per  ton  as  commission  on  coals 
sold,  and  6d.  per  ton  on  coals  sold  to  dealers  procured  by 
B.  as  customers ;  and  B.  agreed  to  collect  all  moneys  in 
connection  with  his  orders,  the  commission  not  to.be  due 
until  the  money  was  received  by  A.;  moneys  received  by 

B.  not  to  be  kept  more  than  one  week  in  his  hands  ;  it  was 
held,  that  under  that  agreement  B.  was  a  clerk  or  servant 
within  the  meaning  of  the  act.  After  B.  had  been  in  A.'s 
service  about  a  year  the  prisoner  was  desirous  of  selling 
coals  by  retail  on  his  own  account,  and  A.  agreed  to  supply 
him  with  coals,  and  then  made  the  following  alteration  in 
their  agreement :  '  As  you  are  now  going  into  the  retail 
coal  trade  on  your  own  account,  we  think  it  best  to  have  a 
proper  understanding,  and  in  future  we  pay  you  a  com- 
mission only  ;  your  salary  will  be  stopped  from  this  date. 
There  is  a  large  amount  against  you,  and  we  request  you 
to  do  all  you  can  to  get  it  in  ; '  and  it  was  held,  that  under 
this  new  agreement  B.  was  not  a  clerk  or  a  servant  within 
the  statute.^  From  this  case  it  should  seem,  that  if  the 
secretary  of  a  building  society  received  a  percentage  on  the 
receipts  of  the  society,  and  is  subject  to  the  orders  of  the 
directors  or  trustees  of  the  society,  he  will  be  a  clerk  or 
servant,  and  as  such,  will  be  liable  to  be  indicted  if  he 
should  embezzle  the  funds.'  But  a  mere  agent,  who  is  em- 
ployed by  a  building  society  to  conduct  the  business  at  a 

'K.V.  Tite,  30  L.  J.,  M.  C.  142;  N.  S.  452;  S.  C,  27  J.  P.   804;  33  Iv, 

S.  C,   4  L.  T.  Rep.,  N.  S.   259;  7  J.,  M.  C.  59;  12  W.  R.  107;  9  Cox 

Jur.,  N.  S.   556;  8  Cox.  C.  C.  458;  i  C.  C.  398;  3  N.  R.  176;  i  h.  and  C. 

Leigli  andC,  C.  C.  29;  9  W.  R.  554;  C,  C.  346;  R.   v.  McDonald,  5  L.  T 

25  J.  P.  613;  R,  v.  Batty,  2  Moo.  C.  Rep.,  N.  S.  330;  S.  C,  31  ly.  J  ,  M 

C.  257..  C.  67;  7  Jur.,  N.  S.  1127;  9  Cox,  C 
=  R.    V.  Bowers,   35  L.  J.,  M.  C.  C.  10;  10  W.  R.  21;  i  Iv.  and  C,  C 

207;   S.   C,  14  ly.   T.  Rep.,   N.  S.  C.  85;  R.  z'.   Proud,  31   Iv.  J.,M.  C 

671;  Law  Rep.,  i  C.  C.  41;  12  Jur.,  71;  S.  C,  5  L.  T.  Rep.,  N.  S.  331:9 

N.   S.  671;  14  W.  R.  803;  30  J.  P.  Cox,  C.  C.  22;  10  W.  R.  62;  i  L.  and 

452.  C,  C.  C.  97;25J.  P.  245. 
'  And  see  R.  v.  Bren,  9  L,.  T.  Rep. , 
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branch  office,  and  who  receives  his  remuneration  by  way 
of  commission  on  the  amounts  received  by  him,  would 
probably  not  be  considered  as  a  clerk  or  servant  within  the 
meaning  of  the  act.'  Thus  where  the  prisoner  was  em- 
ployed by  a  coal  merchant  under  an  agreement,  whereby 
'  he  was  to  receive  is.  per  ton  procuration  fee,  payable  out 
of  the  first  payment ;  four  per  cent,  for  collecting ;  and  7,d. 
on  the  last  payment,  collections  to  be  paid  on  Friday  even- 
ing, before  5  p.  m.,  or  Saturday  before  2  p.  m.,'  and  he  re- 
ceived no  salary,  and  was  not  obliged  to  be  at  the  office  ex- 
cept on  Friday  or  Saturday  to  account  for  what  he  had 
received,  and  was  at  liberty  to  go  where  he  pleased  for 
orders ;  it  was  held  that  he  was  not  a  '  clerk  or  servant.'  "^ 

Compensation  of  OflScers. 

§  209.  The  compensation  of  officers  in  building  asso- 
ciations is  either  fixed  by  provisions  of  the  charter  or  by- 
laws, or,  more  generally,  left  to  the  discretion  of  the  di- 
rectors, of  based  upon  the  terms  of  express  contract.  Where 
the  charter,  or  other  fundamental  law,  fixes  the  salaries  of 
any  officers,  allowance  in  excess  of  the  same  cannot  be 
made  by  the  corporation  or  its  directors  ;  ^  and  an  express 
charter  authorization  to  fix  the  salaries  of  its  officers  ap- 
plies, in  such  case,  only  to  salaries  not  fixed  by  the  charter.* 

§  210.  Where  the  salary  is  annexed  to  the  office,  either 
by  charter  or  by-lalw,  the  incumbent's  right  to,  it  stands 
upon  the  ground  of  distinct  record  agreement,  established 
by  his  election  to,  and  acceptance  of,  the  position.*  But  if 
the  duties  incident  to  such  an  office  become  enlarged,  and 
what  he  receives  appears  to  him  inadequate,  whilst  he  is 
free  to  resign,  he  cannot  claim  additional  compensation. 

>  See  R.  V.  May,  30  L.  J.,  M.  C.  City  of  St.  Louis,  9  Mo.  191;  Utica 

81;  S.  C,  7  Jur,  N.  S.    I47;3L.  T.  Insurance    Co.     v.    Bloodgood,   4 

Rep.,  N.  S.  680;  8  Cox,  C.  C.  421,  1  Wend.  652;   Godbold  v.  Bank  of 

L.  and  C,  C,  C.  13;  R.  v.  Walker,  Mobile,  11  Ala.  191;  Carr  z-.  Char- 

27L.  J.,  M.  C.  207;  I  Dear,  and  B.,  tier's  Coal   Co.,   25  Pa.    337;    St. 

C.   C.   R.  600;  R.  z/.    Goodbody,  8  Luke's  Church  z/.  Matthews,  4  Des. 

Car.  and  P.  665;  34  Engl.  C.  L.  Rep.  Ch.  578. 

575-  "  Angell  and  Ames,  Corp.,  ?  317- 

2  R.  V.  Turner,  11  Cox,  C.  C.  551.  *  1  Dill.,  Mun.  Corp.,  S  233. 

3  Field,  Corp.,  §  222,  cit.  Carr.  v. 
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Th€  salary,  where  annexed  to  the  office,  belongs  to  the  per- 
son legally  elected  to  fill  it,  the  officer  dejure^  whether  also 
de  facto  or  not.' 

§  211.  A  claim  of  compensation  resting  upon  special 
contract  with  a  de.  facto  board  of  directors,  will  not,  after 
services  performed,  be  affected  by  the  illegality  of  their 
tenure  of  office,  where  the  contract  was  made,  on  the  part 
of  the  claimant,  in  ignorance  of  this  circumstance,  and, 
without  collusion.^ 

Implied.  Liability  of  Society  for  Compensation. 

§  212.  In  most  cases,  the  power  to  provide  suitable  com- 
pensation for  officers,  directors,  and,  committees,  is  vested 
in  the  Board  of  Directors.  In  such  case,  and  where  no 
salary  has,  in  fact,  been  provided,  and  no  express  contract 
entered  into,  much  must  depen4  upon  the  custom  obtain- 
ing in  this  class  of  corporations,  and  the  particular  one 
sought  to  be  made  liable,  with  regard  to  compiensation  for 
the  particular  services,  and  the  expectations  of  the  parties 
justly  growing  out  of  their  knowledge  of  that  custom.  In 
a  general  way,  it  is  said  that  "  the  agents  of  a  corporation, 
like  the  agents  of  a  natural  person,  are  entitled,  in  legal 
presumption,  to  be  paid  for  their  services  by  their  princi- 
pal, the  corporation,  what  they  are  reasonably  worth."* 
And  it  has,  therefore,  been  repeatedly  held,  that  an  officer, 
duly  appointed,  although  no  salary  had  been  fixed  for  his 
services  by  the  corporation,  may  recover  for  them  in  as- 
sumpsit^ quantum  valebant.^  But  in  Pennsylvania,  the 
doctrine  is  established,  that  corporations  are  not  liable,  on 
a  quantum  meruit^  for  services  performed  by  an  officer,  and 

\  See  post,  \  214.  3  Field,  Corp.,  §  221,  cit.  Com- 
'  St.  Ivuke's  Church  v.  Matthews,  tnonwealth  Insurance  Co.  v.  Crane, 
4  Des.  Ch. ,  (S.  C  )  578.  In  the  en-  6  Mete.  64;  Waller  v.  Bank  of  Ken- 
suing  year  the  same  clergyman  en-  tucky,  3  J.  J.  Marsh.  206;  Elwes  v. 
tered  into  a  contract  with  the  same  Ogle,  2  Engl.  L.  and  Eq.  379;  Bill 
vestry,  after  he  was  apprised  of  the  v.  Dareuth,  etc.,  R.  Co.,  i  H.  and 
illegality  of  their  election,  and  the  N.  305;  37  Engl.  L.  and  Eq.  539; 
court,  upon  the  ground  of  collus-  East  Anglian  R.  Co.  v.  Lythgoe,  10 
ion,  decreed  a  perpetual  injunction  C.  B.  726;  70  En^l.  C.  I/.  Rep. 
against  any  suit  for  services  for  that  ■"  See  preceding  note, 
year. — lb. 
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that,  where  no  salary  is  fixed  by  the  charter  or  by-laws, 
there  can  be  no  recovery  except  upon  an  express  contract 
for  compensation.'     Such  an  express  contract  arises,,  either 
upon  special  arrangement  between  the  officer  and  the  as- 
sociation, or  by  virtue  of  antecedent  resolution  fixing  his 
salary,   and  acceptance  of  the  office  under  its  provisions; 
This  doctrine  has  much  to  commend  it.     On  the  subject  of 
compensation  of  officers  of  municipal  corporations,  Dillon 
says  :     "  Officers  of  a  municipal  corporation  are  deemed  to  ■ 
have  accepted  their  office  with  knowledge  of,  and  with  ref- 
erence to,  the  provisions  of  the  charter  or  incorporating 
statute  relating  to  the  services  which  they  may  be  called 
upon  to  render,  and  the  compensation  therefor.     Aside  from 
these,  or  some  proper  by-law,  there  is  no  implied  assumpsit 
on  the  part  of  the  corporation  with  respect  to  the  services 
of  its  officers.     In  the  absence  of  express  contract,  these 
regulate  the  right  to  recovery,  and  the  amount."^     If  con- 
siderations of  public  interest  and  morality  have  dictated 
such  policy  as  to  municipal  corporations,  a  policy,  equally 
cogent  in  reason  and  principle,  would  appear  to  urge  its 
extension  to  private  corporations.^     As  for  hardship,  there 
would  be  no  more  in  the  latter  case,  than  in  the  former; 
and  the  moral  obligation  to  remunerate  is  no  more  restricted 
in  the  one  case  than  in  the  other.*     And,  perhaps,  particu- 
larly in  building  associations,  should  claims  for  salaries, 
without  distinct  by-law  or  contract  stipulation,  be  discoun-  ; 
tenanced.     The  mutuality  of  the  whole  scheme,  the  gen- 
erally inopulent  circumstances  of  the  members,  the  great 
interest  which  all  have  in  keeping  down  expenses,  the  heavy 
loads  which  many  of  the  borrowing  members  have  to  carry, 
and   the   general   obligation   which   every  shareholder  is 
under,  to  contribute,  according  to  his  powers,  to  the  speedy 
final  success  of  the  enterprise,  all  seem  to  point  in  the  same 
direction.  ' 


'  Kilpatrick    v.    Penrose    Ferry  ■•  In  Pennsylvania  the  theory  of 

Bridge  Co  ,  49  Pa.  118.  moral  obligation,  in  such  cases,  is 

^  I  Dill.,  Mun.  Corp.,  I  230.  very  much  restricted  by  the  decis- 

'  Loan  Association  v.  Stonemetz,  ion  in  Kennedy's  Ex'rs  v.  Ware,  i 

29  Pa.  534.  Pa.  445. 


§  213.]         DUTIBS  AND  LIABILITIES  OF  OFFICERS.  191 

A  Director  Cannot  Claim  Extra  Compensation  for  Acts 
done  in  the  Line  of  His  Dnty.  Services  before  Or- 
ganization. 

§  213.  In  the  case  of  a  director,  elected  where  no  salary- 
was  attached  to  the  office  or  particular  function  he  was 
called  upon  to  exercise  as  a  director,  it  has  been  expressly 
held,  that  he  cannot  recover  against  the  association  for 
services  rendered  in  that  capacity,  or  for  such  as  were  in- 
cidental to  his  office ;  that  where  services  are  rendered  by 
a  person  in  the  line  of  his  legal  duty,'  no  implication  arises 
that  they  were  rendered  at  the  special  request  of  the  party 
benefited  by  them  ;  and  that,  therefore,  a  resolution  passed 
by  the  association,  after  the  services  were  rendered,  that 
such  director  be'  paid  a  certain  sum  for  his  services,  was 
without  a  consideration,  and  imposed  no  obligation  on  the 
association  that  could  be  enforced  by  action.^  It  seems 
clear,  therefore,  that  directors,  for  services  they  performed 
whilst  acting  in  that  capacity,  are  not,  without  express 
stipulation,  to  be  allowed  any  compensation.^  But,  for 
extra  services  rendered,  not  in  the  capacity  of  directors,  it 
seems  that  they  may  claim  it,^  within  a  reasonable  time  of 
their  rendition.^  But  services  rendered  before  organization 
of  the  association  do  not  form  a  valid  consideration  for  a 
vote  of  the  directors  to  pay,  after  complete  organization.^ 

'  A  director  in  a  bank    cannot  ■•  See    Chandler    v.     Monmouth 
claim  a  reward  offered  by  the  bank  Bank,  16  N.  J.  Eq.,    255;  Henry 
for  the  recovery  of  stolen  property,  v.   Rutland    R.   Co.,    27    Vt.   435; 
because  he  merely  did  his  duty.  Shackleford  v.  New  Orleans,  etc., 
Collin  V.  Godfrey,  i  Barn,  and  Ad.  R.  Co. ,  37  Miss.  202. 
956;  20  Engl.     C.  I/.  514.     And  a  *  See    Utica    Insurance    Co.    v 
resolution    formally     adopted,   al-  Bloodgood,  4  Wend.  (N.  Y. )  652. 
lowing  directors  certain  compensa-  *  N.  Y.   R.   Co    v.  Ketchum,  .ra- 
tion for  attendance  on  court,  etc.,  pra.     But  where  services  were  ren- 
is  insuflScient  to  give  a  director  a  dered  for  the  benefit  of  a  corpora- 
right  to  recover  for  such  services.  tion,     before    the    completion    of 
Dunston   v.   Imperial    Gas  Co.,    3  its  organization,  in  obtaining  sub- 
Barn,  and  Ad.   125;  23  Engl.  C.  L.  scriptions  and  rernoving  obstacles 
42,  to    its    organization,   which    were 

2  Loan  Association  v.  Stonemetz,  valuable,    and  at  the    request   of 

29  Pa.  534.  parties     who     afterwards    became 

^  See    also,    Angell    and    Ames,  members  of  it,   and  the  corpora- 

Corp. ,  \  317;  N.  Y.  R.  Co.  v.  Ket-  tion,  after  its  organization,  accepted 

chum,   27  Conn.    170;    Hodges  v.  of  such  services  and  received  the 

Rutland  R.  Co. ,  29  Vt.  220.  benefit  and  advantages  of  the  same , 
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De  facto  Officer  Cannot  Claim  Salary. 

§  214.  The  rig-ht  of  mere  de  facto  oiScers  to  claim  com- 
pensation, independently  of  an  express  contract  (in  the 
literal  sense  of  the  word  ;  not  by  virtue  of  a  charter  or  by- 
law provision,  or  resolution  relating  to  the  office),  has 
never  been  recognized  ;  where  there  is  a  salary  annexed  to 
the  office,  it  can  be  drawn  only  by  the  de  jure  officer.^ 

Salaried  Officer,  if  Improperly    Removed,  may  Sue  for 
Salary. 

§  215.  But  an  officer,  whose  term  is  fixed,  and  to  whose 
office  a  salary  has  been  attached,  in  any  manner  binding 
upon  the  association,  being  improperly  removed,  may  sue 
for  the  amount  of  salary  which  would  come  to  him,  if  al- 
lowed to  remain,  between  the  dates  of  his  wrongful  removal 
and  of  the  regular  expiration  of  his  term.^ 

Officers  Must  Look  to  Society's  Funds  for  Compensation. 

§  216.  Finally,  the  officers  of  building  associations  can 
only  look  to  the  funds  of  the  society  for  their  remuneration, 
and  cannot  recover  the  amount  of  their  salary  or  compen- 
sation from  any  individual  member  or  director.  If  the  so- 
ciety becomes  insolvent,  they  simply  lose  the  sums  due 
them.'  This  was  the  law  even  before  societies  were  incor- 
porated, and  as  such  is  clearly  laid  down  in  the  leading  En- 
glish case  upon  the  subject.''  The  surveyor  of  a  building  as- 
sociation brought  an  action  against  a  shareholder  and  mem- 
ber of  the  committee  of  management  for  a  sum  of  money 
due  to  him  for  preparing  plans,  etc.,  for  six  houses.  It  ap- 
peared that  the  plaintiff  had  been  duly  appointed  surveyor 
of  the  society,  in  accordance  with  the  rules  of  the  society, 
by  which  rules  his  duties  were  defined,  and  by  which  it 
was   declared   that   he  should  "  receive  out  of  the  funds 

it  was  held  that  the  person  render-  27  Barb.    (N.  Y.)  524;  People   v. 

ingthe  same  was  entitled  to  recover  Tiernan,  30  Barb.  (N.  Y.)  193. 

of  the  company  therefor  in  an  ac-  =  See  i  Dill.,  Mun.  Corp.,  \  235. 

tion    of  assumpsit    upon  an    im-  ^  Davis,   L,aw  of  Building,  etc., 

plied  promise.     Low  v.  Connecticut  Societies,  p.  105. 

R.  R.  Co.,  45  N.  H.  375.  4  Alexander  ».  Worman,  30 L.  J-, 

'  See  State  v.  Carrol,    38  Conn.  Exch.  19813  L.  T.  Rep.,  N.  S.  477; 

471;  Riddle  v.  Bedford  County,  7S.  25  J.  P.  312;  6  H.  and  N.  100. 
andR,  (Pa.)  386;  Bentleyz-.  Phelps, 
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thereof  " — the  society — "  a  fair  and  reasonable  remunera- 
tion ;  and  should  any  dispute  arise  as  to  his  charges,  the 
same  shall  be  referred  to  the  decision  of  the  committee, 
which  shall  be  final."  At  a  meeting  of  the  committee,  the 
plaintiff  was  instructed  to  prepare  certain  plans  and  speci- 
fications, which  he  did,  and  subsequently  he  attended 
several  meetings  for  the  purpose  of  explaining  them  and 
receiving  instructions.  The  defendant  was  present  at  these 
meetings,  but  gave  no  direct  instructions  to  the  plaintiff. 
The  plaintiff,  from  time  to  time,  made  reports  to  the  so- 
ciety of  the  progress  of  the  works,  and  addressed  a  letter 
"  to  the  directors,"  asking  payment  of  his  own  as  well  as 
the  contractors'  claims,  which  remained  unpaid.  The  so- 
ciety had  "  died  a  natural  death  "  for  want  of  funds,  and 
hence  the  action.  In  giving  the  judgment  of  the  majority 
of  the  court,  which  was  in  favor  of  the  defendant,  Martin, 
B.,  said  :  "  We  think  the  onus  of  proof  in  this,  as  in  every 
other  case  for  work  and  labor,  is  upon  the  plaintiff,  and 
that  he  is  bound  to  satisfy  the  jury,  either,  first,  that  the 
defendant  contracted  to  pay,  by  which  we  mean  that  he 
understood  that  he  himself,  or  that  he  in  conjunction  with 
the  other  directors,  was  to  pay  the  plaintiff  for  his  labor. 
Such  a  contract  might  have  been  proved  in  an  infinite 
variety  of  ways,  but  we  think  it  clear  upon  the  evidence  in 
this  case  that  the  defendant  thought  that  he  was  dealing 
with  an  officer  of  the  society,  and  not  with  a  surveyor 
whom  he  was  to  pay  out  of  his  own  private  funds,  either 
solely,  or  in  conjunction  with  others.  But  secondly,  we 
quite  agree  that  if  the  defendant  had  so  conducted  himself 
as  reasonably  to  create  in  the  plaintiff's  mind  the  belief 
that  he  was  to  be  paid  by  the  defendant  for  his  labor,  it  is 
quite  immaterial  whether  the  defendant  himself  understood 
that  he  was  to  pay.  To  create  a  liability  of  the  kind,  how- 
ever, it  is  of  the  very  essence  of  it  to  establish  that  the 
plaintiff  himself  understood  and  believed  that  he  was  to  be 
paid  by  the  defendant ;  but  the  evidence  satisfies  us  that  he 
had  no  such  belief,  and  that  until  the  society  was  broken 
up,  he  looked  to  the  funds  of  the  society  for  payment,  and 
not  to  the  defendant  or  his  co-directors  at  all.     We  think 
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it  is  a  mistake  to  suppose  that  in  societies  of  this  kind  the 
surveyor,  or  secretary  or  the  officers  do  work  and  labor 
upon  the  same  terms  as  professional  men  of  their  class 
ordinarily  do.  They  generally  have  a  much  greater  in- 
terest in  these  societies  than  the  directors,  and  in  the  great 
majority  of  cases  are  the  individuals  who  get  them  up,  and 
at  whose  request  the  directors  consent  to  accept  the  trust, 
and  take  upon  themselves  the  liabilities  and  duties  of  their 
situation ;  and  it  is  to  us  very  clear  that  such  officers  dis- 
charge duties  and  perform  services,  with  the  understand- 
ing on  all  hands  that  they  are  to  be  remunerated  out  of  the 
funds,  and  that  if  the  funds  fail,  the  officers  must  remain 
unpaid." 
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§  227.  Contracts  entered  into  through  agents.     Ofl&cers  are  agents. 

§  228.  Appointment  of  agents,  and  persons  capable  of  becoming  such. 

?  229.  Acts  of  agents  binding  upon  society. 

§  230.  Presumptions  as  to  existence  of  agency. 

§  231.  Persons  dealing  with  agents,  bound,  to  a  certain  extent,  to  take 
notice  of  limits  of  powers.     Estoppel  upon  society. 

J  233.  Unauthorized  contracts  of  agents.     Ratification. 

J  234.  Form  of  execution  by  agent  to  bind  society.    Personal  liability. 

§  236.  Notice  to  agent  or  ofiicer  is  notice  to  society. 

§  237.  Delegation  of  authority  by  agents.     Survival. 

J  238,  Society's  liability  for  torts  and  misrepresentations  of  agents. 

§  239.  Agents'  liability  for  interest  on  moneys  collected. 

i  240.  Right  and  liability  to  suits  and  actions.  Emlployment  of  attor- 
neys.    Forms,  etc.,  of  proceedings. 

?  243.  Society  may  sue  on  obligation  executed  to  it  by  wrong  name. 
Misnomer.     Abbreviations. 

2  244.  Averments  and  exhibits  in  suits  against  members. 

?  246.  What  constitutes  a  default. 
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I  247.  Computation  of  period  of  default. 

I  248,  Certainty  required  in  defendant's  allegations  of  payments  and 
proof.     Agency. 

J  249.  Defence  on  ground  of  misrepresentations. 

I  250.  Burden  of  showing  want  of  prerequisites  to  valid  loan. 

§251.  Averment  of  and  pleas, to  incorporation.     Tender. 

^  254.  Suits  by  members  against  the  society.  Withdrawals,  balances, 
promised  loan,  refusal  to  transfer  shares. 

J  259.  Society  must  be  party  to  bill  in  certain  causes. 

§  260.  Nature  and  qualifications  of  the  right  of  ordaining  by-laws. 

5  261 .  By-laws  must  conform  with  constitution  and  laws  of  Union  and 
State. 

5  262.  Also  with  charter  and  purpose  of  incorporation  and  statutes 
regulating  same. 

I  268.  By-laws  must  be  reasonable  and  equitable. 

5  269.  Retroactive  efficacy  of  by-laws. 

J  270.  By-laws  manifestly  contrary  to  interests  of  society,  etc. ,  void. 

J  271.  By-laws  restricting  member  from  pursuing  legal  remedies.  Ar- 
bitration. 

§  272.  Notice  of  new  by-laws. 

§  273.  Estoppel  upon  disputing  validity  of  by-law. 

§  274.  Foreign  building  associations. 

General  Oorpoi-ate  Powers  of  Building  Associations. 

§  217.  Having  thus  reviewed  the  elements  of  which 
building  associations  are  composed,  and  the  machinery  by 
which  they  act,  the  next  step  is,  to  consider  the  nature  of 
the  powers  which,  by  virtue  of  the  franchises  conferred 
upon  them,  they  are  capable  of  exercising.  It  has  been 
judicially  declared  that  these  associations  being  the 
creatures  of  statute,  have  very  few  of  what  may  be  called 
the  common  law  powers  of  corporations.^  Ivike  other  cor- 
porations, however,  they  possess  the  general  rights  and 
privileges,  and  are  subject  to  the  general  liabilities,  inci- 
dent to  corporate  existence.  These  attributes  are  (i)  to 
have  perpetual  succession  ;  (2)  to  have  and  use  a  common 
seal ;  (3)  to  contract,  grant  and  receive  and  hold  real  estate, 
in  the  corporate  name  ;  (4)  to  sue  and  be  sued  in  like  man- 
ner ;  (5)  to  make  by-laws,  a  sort  of  private  statutes,  for  the 
internal  government  of  the  association. 

Powers  Defined  by  Statute,  and  Limited  to  Purposes  of 
Incorporation. 

§  218.  Of  these  powers  and  capacities,  in  general,  it 

may  be  said,  that  they  are  all  subject  to  modification  and 

'  Michigan  Build,  and  Sav.  Association  v.  McDevitt,  43  N.  W.  Rep.  760. 
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limitation  by  the  charter  of  incorporation,  and  the  statutes 
under  which  it  may  be  effected,  or  which  may  be  appH- 
cable  to  its  provisions  ;  and  even  when  in  no  degree  re- 
stricted and  curtailed,  can  be  exercised  only  to  effect  the 
purposes  for  which  they  were  conferred  by  the  govern- 
ment.^ But  certain  powers  being  specifically  granted,  all 
those  fairly  and  necessarily  implied  in,  or  incident  to  the 
same,  follow  with  the  grant, — as,  likewise,  do  dl  those 
essential  to  the  declared  object  and  purposes  of  the  associa- 
tion ;  ,not  simply  convenient,  but  indispensable. j  To  this 
extent,  and  no  further,  goes  the  contract  implied  between 
the  State  and  the  corporation.  It  lends  no  legitimacy  to 
the  transaction  of  other  business,  or  the  use  of  corporate 
powers  for  objects  wholly  without  the  scope  and  meaning 
of  the  charter.  The  corporation  cannot  leave  its  legitimate 
business  in  the  background,  and  assume  unwarranted  func- 
tions, without  rendering  every  step  upon  the  unattthorized 
path  illegal  and  void.'  Neither  the  corporation  nor  its  of- 
ficers can  do  any  act,  or  make  any  rule  or  contract,  or  in- 
cur any  liability  not  authorized  either  expressly,  or  by  im- 
plication from  the  necessities  of  its  lawful  business.  All 
acts  beyond  the  scope  of  the  powers  granted,  and  all  pow- 
ers granted,  however  explicitly;  under  a  charter  based  upon 

'  Angell  and  Ames,  Corp.,  ?  iii;  ics'  and Workingmen's Mutual Sav- 

Field,  Corp.,  §  54;  and  see  Mills  t/.  ings  Bank  and  Building  Association 

Salisbury  Building  and  Loan-Asso-  v.   The    Meriden    Agency  Co.,  24 

ciation,  75  N.   C.    292;  Latham  v.  Conn.  159. 

Washington  Building  and  Loan  As-  ^  Field,  Corp.,  §§  53,  54;  i  Dill., 
sociation,  77  Id.  145;  Herbert  v.  Mun.  Corp.,  g  89;  President  and 
Kenton  Building  and  Savings  As-  Visitors  of  the  Maryland  Hospital 
sociation  of  Covington,  11  Bush  v.  Foreman,  29  Md,  524. 
(Ky. )  296;  Gordon  v.  Winchester  '  Manufacturers',  etc.,  Co.  z/.  Con- 
Building  and  Accumulation  Fund  over, 5 Phila.  (Pa.)  18  (the language 
Association,  12  Id.  no;  Martin  v.  used  in  this  case  is,  that  the  grant 
Nashville  Building  Association,  2  of  specific  powers  includes  the  right 
Cold.  (Tenn. )  418;  State  v.  The  to  exercise  these  necessary  im  ^i^ 
Oberlin  Building  and  Loan  Asso-  convenient  and  effectual  prosecu- 
ciation,  35  Ohio  St.  258;  State  v.  tion  of  the  association's  authorized 
Greenville  Building  Association,  20  business);  Ashland  Banking  Co.  v. 
Id.  92;  Faulkner's  App.,  11  W.  N.  Centralia  Mutual  Saving  Fund  As- 
(Pa.)  48;  Manufacturers'  and  Me-  sociation,  9  Luz.  Leg.  Reg.  (Pa.) 
chanics'  Saving  and  Loan  Co.  v.  41. 
Conover, 5 Phila.  (Pa.)  18;  Mechan- 
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a  general  statute,  which  are  repugnant  to  such  statute^  are 
void,  and  infect,  with  that  inherent  weakness,  whatever 
acts  are  done  by  virtue  of  them.'  But  if  the  acts  are 
merely  ultra  vires,  and  not  actually  prohibited,  and  affect 
the  interests  of  the  stockholders  only,  they  may  be  made 
good  by  their  unanimous  consent. 

Perpetual  Succession. 

§  219.  What  is  meant  by  the  attribute  of  perpetual  suc- 
cession, is,  that  the  association  has  the  capacity  to  take  and 
hold  property,  without  suffering  interruption  from  the 
change  of  officers,  or  in  the  composition  of  membership. 
As  to  such  new  elements,  taking  the  place  of  outgoing 
ones,  the  corporation,  itself  continuing  unchanged  and 
preserving  its  identity  throughout  the  allotted  period  of  its 
duration,  is  invested  with  the  power  of  holding  its  property 
in  uninterrupted,  or  perpetual  succession,  during  that 
period,  or  for  the  length  of  time  allowed  by  charter  and 
statute.  It  is  merely  a  necessary  corollary  to  the  unity  and 
personality  given  to  corporate  bodies, — the  idea  that,  whilst 
they  live,  they  constitute  an  artificial  person,  similar,  in 
every  respect,  to  a  natural  one,  and  has  nothing  to  do  with 
immortality  or  perpetuity  beyond  the  limitation  contained 
in  the  charter,  or  in  the  general  statute  under  which  the 
charter  is  granted,  as  to  the  period  of  corporate  existence.^ 
Upon  this  principle,  too,  a  mortgage  given  by  one  of  three 
directors  of  a  building  association  to  the  remaining  two, 
vests,  upon  the  resignation  of  one  of  these  two,  and  the 
appointment  of  his  successor,  in  the  remaining  trustee  and 
the  successor,  without  assignment.* 

The  Common  Seal ;  its  Custody,  Use,  Effect. 

§  220.  The  seal  of  the  association  is  the  stamp,  bearing 
a  certain  device,  adopted  by  the  corporation  for  the  pur- 

'  See  Miller's  Estate,   2  Pearson  ^  See  ante,  I  178. 

(Pa.),  248;  Stiles'  Appeal,  95  Pa.  'See  Angell  and  Ames,  Corp.,  I 

I22J  Becket  v.  Uniontown  Building  8. 

Association,    88    Pa.    21  r;     Manu-  ■>  Walker  ^'.  Giles,  6  C.  B.  662;  13 

facturers',    etc..  Saving  and  Loan  Jur.    588;  18  L.  J.,  C.   P.   323;  60 

Co.  V.  Conover,  stipra  ;  and  cases  in  Engl.  C.  L.  Rep.  662. 
notes  to  this  section. 
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pose  of  making  an  impression  upon  wax,  or  other  impressi- 
ble substance  affixed  or  attached  to  instruments  to  be  exe- 
cuted by  the  corporation,  or  upon  the  paper  or  parchment 
on  which  such  instruments  are  written,  as  an  additional 
and  solemn  authentication  of  such  instruments.  The 
stamp  must  be  such  as  to  make  an  impressionintothewax 
or  paper  to  which  it  is  applied.^  It  is  part  of  the  implied 
authority  conferred  upon  the  president,  to  have  the  custody 
of  and  affix  the  seal.  But  the  by-laws,  or  a  corporate  meet- 
ing, where  they  are  silent,  may  authorize  any  person,  not 
only  to  execute  an  instrument  for  the  society,  but  also  to 
affix  its  seal ;  and  this  authority  being  conferred  upon  a 
Board  of  Directors,  they  may  appoint  some  officer  or  agent 
to  execute  and  seal  with  the  common  seal  a  contract  on 
behalf  of  the  corporation.^  And  where  not  only  the  affix- 
ing of  the  seal,  but  also  acknowledgment  in  certain  pre- 
scribed forms,  in  order  to  satisfy  the  recording  laws,  is  re- 
quired, the  officer  or  agent  executing  the  instrument  may 
generally  also  make  those  acknowledgments.^ 

§  231.  The  affixing  of  the  seal  should  be  accompanied 
with  the  signature  of  the  president,  as  president,  and  the 
secretary,  as  secretary.*  As  that  of  a  natural  person  to  an 
instrument  makes  it  a  specialty,  so  does  the  addition  of  the 
corporate  seal.^  But  where  the  articles  of  association  of  a 
building  association  authorized  the  president,  secretary, 
treasurer,  and  three  directors  to  sign  all  promissory  notes 
to  be  given  to  the  corporation  ;  and  a  mortgage  was  taken 

'  Herder  v.  Pinkerton',  14  Allen,  Manufacturing  Co  ,  15  Wend.  256. 

(Mass.)  381;  Warren  v.   tynch,  5  And  one  seal  will  suffice,  where  the 

Johns.  (N.  Y. )  230.  whole  committee,  authorized  to  sell 

2  Field,  Corp.,  §  288,  cit.  Jackson  lands  and  make  the  necessary  deeds 

V.  Campbell,  5  Wend.  572;  Damon  in  the  corporation's  name,  signed 

V.  Granby,  2  Pick.  345;  Derby  Ca-  the  instruments.     Decker  v.  Free- 

nal  Co.  V.  Wilmot,  gEast  360;  Bank  man,  3  Greenl.  (Me.)  338. 

of  the    U.    S.    V.    Dandridge,    12  '  Field,  Corp.,  §  289,  cit.  Gordon 

Wheat.  68,  113;  The  President,  etc.,  v.    Preston,    i    Watts    (Pa.),    385; 

V.   Myers,  6  S.  and  R.    (Pa.)   12;  Lovett  z'..The  Steam  Saw  Mill  As- 

Clarke  v.  The  Imperial  Gas  Co.,  4  sociation,  6  Paige's  Ch.  60. 

B.  and  Ad.  315;  i  N.  and  M.  206;  <  Field,  Corp.,  U  247,  285. 

24  Engl.  C.  L.  Rep.  64;  Leggett  v.  «  Clark  v.  Manufacturing  Co. ,  15 

New  Jersey  Banking  Co.,  Saxton's  Wend.    (N.   Y.)    256,   265;    Field, 

Ch.   (N.  J.)  541;  Clark  v.  Woollen  Corp.,  J  288,  note  2. 
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from  a  member,  the  consideration  of  whicli  was  paid  by 
the  building  association,  not  in  money,  but  by  giving  the 
mortgagor  a  promissory  note  signed  by  the  officers  above 
mentioned,  attaching  some  device  which  was  afterwards 
claimed  to  be  the  seal  of  the  corporation  :  it  was  held  that 
the  note  was  negotiable  ;  that  the  nature  of  the  transaction 
showed  that  it  was  intended  to  be  such  ;  that  the  seal  was 
not  a  restraint  upon  its  negotiability,  >  but  merely  a  mark  of 
its  genuineness  ;  and  that  the  validity  of  the  note,  as  such, 
in  no  manner  depended  upon  the  seal,  but  upon  the  signa- 
tures of  the  proper,  authorized  persons.^  The  apposition 
of  the  common  seal  gives  perfection  to  the  corporation's 
deed,  without  the  further  formality  of  delivery.''  Such 
deed,  however,  must  be  under  seal  and  by  agent,'  though 
his  authority  may  be  derived  from  appointment  not  under 
seal.''  And  a  lease  from  a  corporation  is  void  for  want  of 
seal ;  °  but  not  an  authorized  agreement  by  an  agent  to  sell 
land,^  or  an  authorized  assignment  of  a  lease.' 

Proof  of  the  Conimon  Seal ;  Estoppel  upon  the  Association. 

§  223.  The  seal  affixed  to  an  instrument  does  not  prove 
its  own  authenticity ;  it  must  be  shown  to  be  really  the 
seal  of  the  association.*  But  any  seal,  authoritatively 
affixed,  although  not  the  seal  regularly  adopted,  becomes 
binding  upon  it ;  whilst,  conversely,  it  is  not  bound  even 
by  the  regularly  adopted  seal,  if  affixed  without  due  au- 
thority.' The  association  may,  undoubtedly  become  es- 
topped from  denying  its  authority  for  a  contract  whose 
benefit  it  has  reaped  ; '"  yet  it  must  always  be  allowed  to 
show  that  the  instrument  containing  it  was  not  legally  ex- 

■' Jackson  v.  Myers,  43  Md.  452;  °  Kinzie    v.  Chicago,    2    Scam., 

S.  P.,  Muth  V.  Dolfield,  43  Md.  466;  (111.)  188. 

and  see  Dinsmore  v.  Duncan,  57  N.  *  Ivegrand     v.     Hampton-Sidney 

Y- '  573;    Vermilye   v.  Adams  Ex-  College,  5  Munf.  ( Va. )  324. 

press  Co.,  21  Wall.  138.  '  Sanford  v.  Tremlett,  42  Mo.  384. 

2  Willis  z/.  Jermin.'Cro.  Eliz.  167;  *i   Dill.,   Mun.    Corp.,    \\    190; 

Cruise,  T.  32,  C.  2,  S.  82.  cit.  Jackson   v.  Campbell,  5  Wend. 

^Field,  Corp.,  §285.  572. 

'Vo.Al  188-288,  n.  2,  and  post,  I  "  lb. 

242.  >°  See  post,  \\  231-232. 
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ecuted.'  Therefore,  as  the  custody  and  proper  use  of  the 
seal  ought  to  be,  and  usually  are,  provided  for  by  the  con- 
stitution or  by-laws  of  the  society,  it  is  expedient  to  place 
an  attestation  upon  every  document  of  importance  which 
has  the  corporate  seal,  stating  affirmatively  that  the  rules 
have  been  properly  observed.  But  if  the  proper  formalities^ 
have  been  observed  in  affixing  the  common  seal,  the  only 
way  of  invalidating  the  deed,  is,  to  show  that  it  was  pro- 
hibited by  the  act  or  instrument  incorporating  the  society, 
or  is  so  foreign  to,  or  inconsistent  with,  the  purposes  for 
which  the  same  was  incorporated,  that.it  is  to  be  deemed  as 
if  it  had  been  so  prohibited.^ 

Necessity  and  Significance  of  Seal  in  Contracts  of  Corpo- 
rations. 

§  223.  It  was  formerly  held  that  corporations  could  con- 
tract, that  their  corporate  consent  could  be  expressed,  only 
by  the  corporate  seal.  But  "  it  is  now  well  settled,  that 
acts  of  a  corporation  evidenced  by  a  vote  are  as  binding 
upon  it,  and  are  as  complete  authority  to  its  agents  in  the 
execution  of  the  will  of  the  corporation  thus  expressed,  as 
if  such  will  and  authority  was  authenticated,  by  the  corpo- 
rate seal ;  that  it  may  be  as  well  bound  by  the  acts  of  its 
agents  as  if  the  principal  was  a  natural  person."  ^  "  And 
the  corporate  will  is  now  seldom  expressed  or  authenticated 
by  the  corporate  seal,  except  in  those  cases  where,  under 
similar  circumstances,  it  would  be  necessary  to  execute  the 
instrument  with  a  seal  if  a  natural  person  were  the  party 
executing   it."  ^     Hence,   "  wherever   the  law  requires  a 

'I    Pars.,     Contr  ,    141.     Thus,  Societies,  p.  90;  cit.  Power  z/.  Hoej, 

where     three     directors     were     a  19  W.  R.  916.                      > 

quorum,    and     the    secretary    ob-  '  Field,  Corp.,  §  285,  cit.  Board 

tained,  at  one  time,  the  consent  of  of  Education   v.   Greenebauni,  39 

two  to  seal  a  bond,  and,  at  another.  111.  609 ;  Ross  v.  City  of  Madison,  i 

that  of  a  third,  it  was  held  the  Ind.  98;  Merrick  v.  Burlington  and 

bond  was  not  the  deed  of  the  com-  "Warren  Plank  Road  Co.,  11  la.  74; 

pany.     D'Arcy  v.  Tamar,  Kit   Hill  Petrie    v.    Wright,    14  Miss.  647; 

and    Callington  R.   Co.,   L.    R.  2  Buckley    v.    Briggs,   30    Mo.  452. 

Exch,  158;   14  L.  T.  Rep,,   N.  S.  And  see  The  City  of  Davenport  v. 

626.         •  The  Peoria,  etc,,  Insurance  Co-,  17 

^  Davis,   I<aw  of  Building,   etc.,  la.  276. 

« Field,  Corp.,  §283. 
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natural  person  to  attach  a  seal  to  the  instrument  executed 
by  him,  in  like  cases  only  would  it  be  necessary  for  a  cor- 
poration to  execute  a  like  instrument  by  a  corporate  seal. 
If  in  the  former  case  the  instrument  must  be  by  deed,  that 
is,  executed  or  authenticated  by  a  seal,  so,  in  the  latter 
case,  should  it  also  be  executed  or  authenticated  by  the 
common  seal  of  the  corjioration."  '  Indeed,  the  formalities 
requisite  in  the  execution  of  contracts  to  which  building 
associations  are  parties,  are  precisely  analogous  to  those 
characterizing  the  same  species  of  dealings  between  private 
persons.  "  If  a  verbal  contract,  relating  to  the  same  sub- 
ject, would  be  good  between  private  persons,  it  would  be  so 
between  corporations,  or  between  corporations  and  private 
persons  ■  and  co-partnerships.  If,  under  the  same  circum- 
stances, the  contract  should  be  in  writing,  it  would  be  nec- 
essary in  case  a  corporation  was  a  party.  If  it  should  be 
under  seal  if  natural  persons  were  parties  to  it,  under  like 
circumstances  it  should  be  under  seal  when  a  corporation 
is  a  party.  But  if  the  mode  of  the  execution  of  contracts 
is  prescribed  by  the  statute  or  fundamental  law  of  the  in- 
stitution, that  mode  should  be  followed."  ^  The  corporate 
assent  appearing  to  be  given  to  a  measure  properly  within 
the  scope  of  the  association's  powers,  whether  by  resolution 
or  otherwise,  this  is  sufficient  in  order  to  bind  the  cor- 
poration, where  the  nature  of  the  contract,  to  be  valid  in 
law,  is  not  such  a  one  as  requires  more  deliberate  for- 
mality. 


JLiability  of  Association  upon  Implied  Contracts. 

§  224.  The  common  seal  being  shorn  of  its  ancient 
dignity  and  significance  in  corporation  contracts,  a  build- 
ing' association  becomes  liable  upon  undertakings  either 
expressed  by  it  or  implied  from  its  acts  ;  and  all  duties  im- 
posed upon  it  by  law,  and  all  benefits  conferred  at  its  re- 

'  lb.,  §  284.  tary,   and  authenticated  with  the 

2  Field,  Corp.,  ^   247. — If  a  con-  seal    of   the    association    stamped 

tract  is  under  seal,   it  should  be  upon  the  instrument.     See  ante,  ? 

signed  by  the  president  and  secre-  221. 
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quest,  raise  implied  promises,  for  the  enforcement  of  which 
an  action  lies.' 

Contracts  Entered  into,  etc.,  by  the  Association  Directly. 

§  325.  Again,  the  contracts  of  a  building  association 
may  be  expressed  by,  or  implied  frpm,  the  acts  of  the  as- 
sociation at  large,  acting  directly,  in  meeting  assembled  ; 
or  acting,  indirectly,  by  delegation,  through  the  medium 
of  its  duly  constituted  officers,  or  authorized  agents. 

§  226.  From  the  nature  of  the  case,  the  contracts  the 
association,  as  a  body,  can  enter  into,  or  become  liable  upon 
by  an  implied  assumpsit  of  the  whole,  acting  directly, 
must  be  very  limited.  Practically,  they  are  probably  nar- 
rowed down  to  those  entered  into  and  implied  between  the 
association  and  its  members,  its  officers,  and  the  sureties  of 
its  officers.^ 

Contracts   Entered   into,    etc.,   by   Association   Through 
Agents.    Officers  are  Agents. 

§  227.  In  its  dealings  with  the  outside  world,  and  in 
most  of  its  relations  with  its  own  members,  the  building 
association,  like  any  other  corporation,  is  represented  by, 
and  acts  through,  its  officers  or  agents,  duly  appointed  and 
employed.'  For  this  purpose,  and  within  the  sphere  of  his 
legitimate  authority;  each  officer,  including  the  directors, 
is  an  agent  of  the  society.  The  directors,  indeed,  "  are  the 
most  important  of  corporate  agents,  as  on  them  usually  de- 
volves the  management  of  all  the  affairs  of  the  corpora- 
tion. In  view  of  the  usual  powers  conferred  upon  them, 
they  may  almost  be  said  to  be  the  corporation,  the  re- 
served powers  of  the  corporation,  in  a  majority  of  cases,  be- 
ing the  mere  right  to  annually  express,  through  the  mem- 

1  Bank  of  Columbia  v.  Patterson,  wood,  J.,  in  Ardesco  Oil  Co.  v,  Gil- 

7  Cranch  ;(U.  S.),  299  (306);  Bank  son,  63  Pa.  146,  atp.  150:  "Thede- 

V.  Wister,  2  Pet.  (U.  S.)  318;  N.  Y.  fendants  were  a  corporation,  and 

R.   R.   Co.  V.  Schuyler,  34  N.  Y.  could  only  act  through  their  of- 

30;  North  Whitehall,  etc,,  v.  South  ficers  or  agents.     It  is  their  officer, 

Whitehall,  etc.,  3  S.  and  R.  (Pa,)  having  charge  of  their  business, 

117.  who,    for    all    practical  purposes, 

•See    ante.     Chapters '  v.,    vi.,  must    be    regarded     as    the   cor- 

vii.,  viii.  poration  itself. ' ' 

"  See  the  observation  of  Shars- 
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bers  at  large,  the  corporate  will  as  to  the  policy  and  man- 
agement of  the  corporate  affairs,  by  an  election  of  such  di- 
rectors or  managers  as  will  execute  such  will."  '  Hence, 
"  it  is  evident  that  the  directors  of  a  corporation,  in  what- 
ever manner  constituted,  are  agents  of  the  corporation,  and, 
within  the  scope  of  the  authority  conferred  by  the  laws  or 
regulations  of  the  company  relating  to  them,  their  acts  are 
the  acts  of  the  company."  ^  It  follows,  that,  in  addition  to 
the  principles  already  pointed  out  as  applicable  to  the  status 
of  the  various  officers  of  building  associations,  those  of  the 
law  of  agency  govern  the  relations  between  the  associa- 
tion and  its  directors  and  other  officers,  acting  as  its  agents, 
as  well  as  between  it  and  agents  employed  for  special  pur- 
poses ;  and  that,  in  their  representation  of  the  society  be- 
fore the  world,  officers  and  society  and  third  parties  are  gov- 
erned by  the  principles  of  that  law. 

Appointment  of  Agents,  and  Persons  Capable  of  Becom- 
ing Such. 

§  328.  For  authority  to  act  as  the  agent  of  the  associa- 
tion, "  the  record  of  the  corporate  will,  either  as  expressed 
by  the  majority  of  its  members  in  attendance  at  a  corporate 
meeting,  or  by  a  majority  of  the  directors  at  a  meeting 
duly  called,  is  the  highest  and  best  evidence,  and  agents 
for  any  and  all  purposes  may  be  thus  appointed  and  con- 
stituted, without  any  other  written  authority,  or  any  au- 
thentication by  the  corporate  seal."  ^  It  may,  in  general, 
be  said,  that  any  person  may,  by  due  appointment,  be  the 
agent  of  an  association.^  A  minor  may  be  employed  as 
such ; '  and  a  member  of  the  association  may  act  as 
auctioneer  at  a  sale,  and,  while  so  acting,  he  may  also  be 
the  agent  for  the  purchaser,  and  sign  for  him  the  mem- 
orandum required  under  the  Statute  of  Frauds  to  bind  him." 

•  Field,  Corp.,  §  186.  nace,  2  Esp  511;  Anderson  v.  San- 
^  lb.,  \  156.                                             derson,  2  Stark.,  N.  P.  204. 

'lb.,  \  188.     Even  for  the  con-  ^  Angell  and  Ames,   Corp.,    ubi 

veying  of  real  estate,  and  for  other  supra. 

acts  under  seal.                                   >  «  lb.,  Stoddert  v.  Vestry  of  Port 

*  Angell  and  Ames,  Corp.,  \  278;  Tobacco  Parish,  2  G.  and  J.  (Md,) 
cit.  Co.  Lit.  52  a;  Emerson  v.  Blou-  227. 

den,  I  Esp.   142;  Palethorp  ii.  Fur- 
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Acts  of  Agents  Binding  upon  Society. 

,§  229.  There  is  this  difference  between  the  agents  oi 
private  persons  and  those  of  a  corporation  (particularly 
where  the  agency  is  the  incident  to  and  co-extensive  with 
an  office  whose  powers  are  a  fixed  quantity),  that,  whilst, 
in  the  former  case,  the  fact  and  terms  of  the  procuration 
are  matters  strictly  between  the  principal  and  agent,  and  to 
outsiders  evidenced  mainly  by  the  acts  and  representations 
of  the  agent ;  in  the  latter,  their  authority  is  eithei 
statutory,  or  matter  of  record,  to  which  all  have  access  whc 
may  have  occasion  to  deal  with  the  agent.^  Acting  within 
the  apparent  scope  of  the  authority  thus  conferred  upon 
them,  it  is  a  rule  established  for  the  protection  of  man- 
kind, that  their  acts  will  be  presumed  to  have  been  author- 
ized by  the  body  they  represent,  and  consequently  be  bind- 
ing upon  it.^  Thus,  where  an  agent  of  an  insurance  com- 
pany received  from  a  building  association  an  application 
for  insurance  of  a  mortgage  interest  held  by  the  association, 
upon  which  application  the  building  association  obtained 
froni  him  such  an  assurance ;  the  fact  that  the  agent  had 
been  instructed  by  the  insurance  company  to  take  no  ap- 
plications for  insurance  upon  mortgage  interests,  was  held 
not  to  affect  the  right  to  recover  in  the  building  associa- 
tion, which  had  no  knowledge  of  such  a  limitation  upon 
the  agent's  powers.  Upon  the  usages  and  customs  of  in- 
surance business,  it  had  a  right  to  presume  that  the  agent, 
if  he  appeared  ready  and  willing,  had  also  the  right  to  take 
such  an  application.' 

Presumptions  as  to  Existence  of  Agency. 

§  230.  The  same  ground,  however,  of  the  superior  fa- 
cilities of  acquiring  certainty  in  the  case  of  corporation 
agents  and  officers,  as  compared  with  the  case  of  agents  for 
private  persons,  precludes  the  doctrine  applicable  to  per- 

>  Field,  Corp.,  ??  156-157.  The  Building  Association  v.  the  Char- 
distinction,  in  this  respect,  between  ter  Oak  Fire  and  Marine  Insurance 
charter  and  by-law  powers  ofoffi-  Co,  31  Conn.  517.  See  similarly 
cers,  does  not  appear  to  be  sustained.  Millville  Mutual  Marine  and  Fire 
lb.,  §  158,  and  notes.  Insurance    Co.    v.  Mechanics  and 

2  lb,,  §  157,  192.  Worl^ingmen's  Building  and  Loan 

3  Woodbury  Savings  Bank    and  Association,  43  N.  J.  L.  652. 
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sons  acting  for  individuals,  that  an  authority  to  make  a 
contract  may  be  implied  from  his  former  employment  for 
the  same  purposes,  from  extending  to  such  as  assume  to  act 
as  agents  for  the  corporation/  But  where  a  person  as- 
sumes to  exercise  powers  usually  pertaining  to  and  as  an 
officer  or  agent  of  the  association,  and  within  the  limits  of 
the  corporate  powers,  the  corporation,  or  its  immediate  rep- 
resentatives, the  Board  of  Directors,  having  knowledge  of 
his  proceedings  ;  third  parties  having  dealings  with  the  as- 
sociation may  properly  treat  such  officer  or  agent  as  if  law- 
fully appointed,  and  as  rightfully  exercising  the  duties  of 
his  office.^ 

Persons  Dealings  with  Agents  Bound,  to  a  Certain  Extent, 
to  Take  Notice  of  Limits  of  Powers.  Estoppel  upon 
Society. 

§  231.  It  follows,  equally,  that  parties  dealing  with 
either  officers  or  special  agents,  both  of  whom  are  agents 
only  so  far  as  they  have  authority,  by  virtue  of  the  powers 
with  which  they  are  invested,'  are  required  to  take  notice 
of  its  general  extent  and  limits.*  And  if  the  agent,  in  his 
capacity  as  such,  assumes  to  become  a  party  to  a  contract 
manifestly  in  excess  of  the  same,  the  corporation  will  not 
necessarily,  or  without  further  showing  of  the  required 
power  being  granted  the  agent,  or  acts  of  the  corporation 
amounting  to  ratification  or  estpppel,  be  liable.  A  surety 
on  a  bond  given  to  a  building  association  to-  secure  a  loan, 
attempted  to  set  up,  as  a  defence  to  its  enforcement,  an 
agreement  made  with  the  agent  of  the  association,  to  the 
effect  that,  upon  the  happening  of  a  certain  contingency,  . 
he  should  be  released  from  liability  on  his  guaranty.  It 
was  held  that  he  must  establish,  besides  the  actual  occur- 
rence of  the  event  contemplated,  the  additional  fact,  that 

'  Field,  Corp.,  §  157.  berland,  26  Me.  428;  Cooke  v.  State 

2  See    Field,   Corp.,   \   208;   192,  Bank,  52  N.  Y.  96. 

cit.  Merchants'  Bank  v.  State  Bank,  ^  Angell  and  Ames,  Corp.,  \  280, 

10  Wall.  604;  Fleckner  v.  Bank  of  *  Field,  Corp.,  \  156;  cit.  Zabris- 

the  U.  S.,  8  Wheat.  338;  Bank  of  kie  v.   Cleveland,  etc.,  R.  Co.,  23 

the  U.  S.  V.  Dunn,  6  Pet.  51;  U.  S.  How.    381;    Bank   of  Augusta    v. 

V.  Bank  of  Columbus,  21  How.  356;  Earle,  13  Pet.  587;  Pearce  v.  M.  and 

Baldwin  v.  Bank  of  Newburgh,  i  I.  R.  Co.,  21  How.  441. 
Wall.  234;  Badger  v.  Bank  of  Cum- 
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the  agent  was,  at  the  time,  acting  within  the  scope  of  hij 
authority ;  oi-  that  his  declarations  were  made  in  the  coursf 
of  business  which  he  was  authorized  to  transact ;  or  thai 
the  agreement  existed  within  the  knowledge  of  the  ofiicers 
of  the  association.^  Similarly,  where  it  was  sought  to  de- 
fend against  a  mortgage  given  to  a  building  association,  or 
the  ground  of  certain  declarations  of  the  secretary  as 
to  the  amount  due  on  it,  it  was  held  that  these  declarations 
were  inadmissible  in  the  absence  of  proof  that  the  secre- 
tary had  authority  to  bind  the  association  by  such  admis- 
sions ;  the  fact  that  he  had  charge  of  its  books  and  account 
not  being  sufficient  for  that  purpose.^  So,  too,  where  a 
mortgage,  offered  as  security  for  a  loan  applied  for,  was  re- 
jected by  the  directors  of  a  building  association,  but  placed 
on  record  by  its  attorney,  without  its  authority  or  knowl- 
edge ;  and  where  it  appeared  that  the  society  had  no  actual 
notice  of  the  facts  until  sued  by  the  mortgagor  named  in 
the  mortgage,  nor  ever,  in  any  way,  had  ratified  the  attor- 
ney's act  in  placing  the  instrument  upon  record  ;  it  was 
held  that  the  building  association  was  not  liable,  and  the 
plaintiff  could  not  recover.^  So,  too,  the  cancellation  of  a 
mortgage  by  an  attomey-at-law,  under  a  supposed  authority 
frorti  the  mortgagee,  where  the  evidence  as  to  the  latter's 
direction  was  conflicting,  and  a  mortgage,  which  the  com- 
plainant claimed  was  to  have  been  substituted  for  the  orig- 
inal one,  was  never  delivered,  was  held  invalid,  as  being 
unauthorized,  and  was  set  aside.*  And,  in  like  manner, 
where  a  member  of  an  unincorporated  loan  fund  associa- 

'  Gass  V.  Citizens'   Building  and  ground  that  an  action  of  assumpsit 

Loan  Association,  95  Pa.  loi.     See  will  not  lie  to  recover  money  prom- 

also  Selden  v.  Reliable  Savings  and  ised  to  be  loaned  from  the  intended 

Building  Association,  32  P.  F.  Sm.  mortgagee. 

(Pa.)  336;    2  W.  N.    481;  but  see  <  The  Tradesmen's  Building  and 

James  v.  National  Building,  Associ-  Loan  Association  of  Camden,  N.  J. 

ation,   9  W.  N.   (Pa.)  325;   S.   C.  w.  Thompson,  31  N.  J.  Eq.  536:32 

nom.  Jones  v.  National^  Building  Id.    133.     A  release  of  mortgaged 

Association,  94  Pa.  215.  premises    to   a  person  having  no 

2  Johnston  v.  Elizabeth  Building  actual  notice  of  the  assignment  of 

and  Loan  Association,  104  Pa.  394.  the  mortgage,  is,  by  statute,  valid, 

^  Conway  v.  Log  Cabin  Perma-  if  such  assignment  has  not  been 

nent  Building  Association,  52  Md.  recorded.     lb. 
137,  so  decided  upon  the  additional 
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tion  made  a  bond  and  mortgage  to  it  for  a  loan,  part  of 
which  he  received,  but  repaid,  upon  being  told  that  the 
sum  was  too  great  for  the  security  furnished,  and,  upon 
executing  a  new  bond  for  a  less  amount,  cancelled  the  first ; 
it  was  held,  if  the  association  did  not  assent  to,  or  ratify 
the  cancellation,  they  might  still  maintain  a  writ  of  entry 
to  foreclose  the  mortgage.^' 

§  232.  And  where  the  limits  of  an  agent's  authority  are 
set  forth  in  a  manner  necessarily  coming  under  the  ob- 
servation of  the  other  party  to  a  contract  in  which  the 
agent  exceeds  those  limits,  the  party  dealjng  with  the  agent 
is  bound  to  take  notice  of  such  limits.  Thus,  the  powers 
of  an  agent  of  a  building  association,  conducting  a  sale  of 
mortgaged  premises  under  an  appointment  from  the  mort- 
gagee, must  be  found  in  the  mortgage  authorizing  the  sale  ; 
and  any  representations  or  agreements  made  by  such  agent, 
beyond  the  powers  contained  in  the  mortgage  authorizing 
such  sale,  do  not  bind  the  mortgagee.^ 

Unauthorized  Contracts  of  Agents.    Katification. 

§  233.  For  if  an  officer  or  agent  exceed  his  power  in 
entering  into  contracts  (remembering,  however,  that  these 
include  all  the  necessary  and  appropriate  means  of  carry- 
ing out  the  purposes  of  the  agency),  these,  if  executory, 
will  be  void  as  to  the  association,  if  ultra  vires ;  and  void- 
able, if  merely  in  excess  of  the  agent's  powers.  But  if 
executed,  the  corporation,  having  received  the  benefit  of 
the  agent's  transgression  of  his  own  powers,  holding  the 
beneficial  result  of  the  contract  or  the  instrument  as  price 
for  property  sold,  or  the  like,  cannot  be  heard  to  deny  his 
authority,  where,  under  the  society's  general  powers,  the 
contract  might  have  been  made.'  Where,  therefore,  one 
has  been  induced  to  become  a  surety  upon  a  promissory 

1  Baxter    v.   Mclntire,    13   Gray  mortgage,  except  in  being  for  a  less 

(Mass.),  168.     Upon  the  trial  of  a  sum  and  dated  one  day  later.     lb. 

writ  of  entry  to  foreclose  a  mort-  ^  Lamm     v.    The    Port    Deposit 

gage,  defendant  cannot  object  to  Homestead  Association,  49  Md.  233. 

the  introduction  in  evidence  of  a  ^i  Pars.,   Contr.,  p.   *  139;  see, 

bond   corresponding   to   that   de-  however,  post,  \  292,  note, 
scribed  in   the    condition    of  the 
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note  to  a  building  association,  through  the  rep;-esentatior 
and  undertakings  of  its  secretary,  in  its  behalf,  that  he 
should  be  liable  only  until  an  insurance  could  be  placed 
upon  the  borrower's  house  and  deposited  with  the  associa- 
tion, the  latter  cannot  set  up  a  want  of  authority  ili  the 
secretary  to  make  the  contract,  as  against  a  defence  made 
under  its  terms.  It  cannot  have  the  benefit  of  the  security, 
and,  at  the  same  time,  repudiate  the  contract  by  means  oi 
which  it  was  obtained.  It  must  do  one  of  two  things, 
either  reject  the  whole,  or  stand  bound  by  the  whole.^ 

Hence,  an  acceptance  of,  or  an  omission  promptly  to 
disavow,  the  act  of  an  agent  who  has  transcended  his 
authority,  makes  it  the  act  and  contract  of  the  association. 
Thus  where  the  secretary  of  a  building  association  made  a 
contract  with  a  borrower  to  insure  the  mortgaged  premises, 
and  failed  to  do  so  before  a  loss  through  fire  occurred ;  and 
where  the  secretary  had  been  making  similar  contracts 
with  others,  for  some  time,  having  himself  no  personal  in- 
terest in  the  insuring,  and  the  society  received  the  benefits 
accruing  f:fom  such  contracts  without  objection ; — it  was 
held  that  it  might  be  inferred  that  he  acted  with  the  knowl- 
edge of  the  directors,  and  was  authorized  to  make  such 
contracts,  and  that  the  society  was  estopped  from  denying 
its  own  power  to  make  it.^ 

Form  of  JExecu'tion  by  Agent  to  Bind  Society. 

§  234.  In  order  to  make  an  agent's  or  officer's  contract 
in  writing  binding  upon  the  association,  "he  must  express 
by  some  form  of  words  that  the  writing  is  the  act  of  the 

'  James  v.  The  National  Building  liable  to  damages,  the  measure  of 

Association,  9  W.  N.  C.  (Pa.)  325;  which  should  be  the  sum  ordivi- 

S.  C.  nom.  Jones  v.  National  Build-  dend  the  insurance  company  would 

ing  Association,  94  fa.  215;  Comp.,  have  been  able  to  pay  if  the  in- 

Gass  V.  Citizens' Building  and  Loan  surance  had  been  perfected  before 

Association,  95  Pa.  loi.  loss,   and  not  the  whole    amount 

"  Chicago    Building    Society    v.  agreed  upon  as  insurance.   lb.  See 

Crowell,  65  111.  453.     It  was  further  also  Kelsey  v.    National  Bank  of 

held,  that  the  society  had  actually  Crawford  Co.,  69  Pa,  426;  Bredin  v. 

the  power  to  make  the  contract  as  Durbarry,  14  S.   and  R.  (Pa.)  27; 

an  incident  to  the  power  of  taking  Gordon   v.  Preston,  i  Watts  (Pa.), 

security,  and  that  upon  its  failure  385. 
to  carry  out  the  agreement,  it  was 
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principal,  though  done  by  the  hand  of  the  agent.  If  he 
does  this,  the  principal  is  bound,  and  the  agent  is  not."  ^  If 
he  fail  to  give  the  parties  with  whom  he  is  dealing  to  un- 
derstand that  he  is  acting  for  another  and  binding  another, 
and  not  himself,  he  will  be  liable  as  principal,^ — as,  also, 
where  the  person  assumes  to  act  on  behalf  of  an  association 
not  yet  existing,'  even  though  it,  when  organized,  adopts 
the  contract.*  If  the  contract  be  in  writing,  the  name  of 
the  association  should  appear  in  the  body  of  the  instru- 
ment as  the  real  contracting  party,  and  its  officer  or  agent 
should  sign  as  such.  Thus  where  a  promissory  note  was 
in  the  following  form  : 

"Midland  Counties  Building  Society,  No.  3, 

"  Birmingham,  Sept.  i,  1856. 
"  One    month    after  demand  we  jointly  and  severally 
promise  to  pay  J.  B.  the  sum  of  ;^i20,  with  interest,  etc., 
for  value  received. 

"  W.  R.  H. 


"  S  n   S      ^  Trustees. 
"W.  D.  Fisher,  Secretary.'''' 

Fisher  was  held  personally  liable,  the  mere  addition  of  the 
word  "secretary"  to  his  name  not  cutting  down  his 
-liability,  and  the  signature,  from  its  position,  showing 
nothing  like  a  counter-signature  as  secretary  merely.^ 

'See  Gray,  J. ,  in  Tucker  Manu-  Allan  v.   Miller,  22  L.  T.  Rep.,  N. 

iacturing  Co.  z).  Fairbanks,  98 Mass.  S.  825;  Price  v.   Taylor,   29  L;  J., 

loi.     In  Pennsylvania,  the  person  Ex.  331;  6  Jur.,  N.  S.  402;2L.  T. 

signing  as  agent    must  sign    the  Rep.,  N.  S.   221;  5  H.  and  N.  540; 

name  of  his  principal.     Campbell  Davis,   Law  of  Building,  etc. ,  So- 

J*.,  Baker  2  W.  83  (84).     Otherwise  cieties,  pp.   117,  118,  122.     But  see 

he  is  personally  liable,    although  Field,  Corp.,  \  212,  cit.  Fuller  v. 

the  principal's  name  is  disclosed  in  Hooper,   3   Gray,   334;  Slawson  z/. 

the  instrument.      Quigley    v.    De  Loring,  5  Allen  340,  that  the  name 

Haas,  82  Pa.  267.  of  the  corporation  being  printed  in 

^  Field,  Corp.,  \  210.  the  margin,  though  not  appearing 

'  lb.,  \  178;  Herod  v.  Rodman,  16  in   the  body  of  the  instrument,  is 

Ind.  241.  sufficient.     And  see  lb.,  cit.  Bank 

*  Kellner  v.  Baxter,  L.  R.  2  C.  of  New  York  v.  Bank  of  Ohio,  29 

P.  174;  Brogles  v.  McCoy,  5  Sneed  N.  Y.'  619,  that  a  note  being  made 

(Tenn.),  602.  payable  to  "A.  B.,  treasurer,"  and 

'  Bottomly  v.    Fisher,   31   L.  J.,  endorsed  by  him  in  the  same  way, 

Exch.  417;  S.  C,  6  L.  T.  Rep.,  N.  creates  no  personal  liability. 
S.  688;  I  H.  and  C.  211;  see  also 


2IO  THE  LAW  OF  BUILDING  ASSOCIATIONS.  [CH.  X, 

§  235.  But  if  the  whole  instrument  evinces  the  pur- 
pose to  act  for  the  association,  and  there  are  no  words  dis- 
closing an  intention  ^  to  assume  a  personal  liability,  the  as- 
sociation, not  the  agent,  will  be  bound  thereby,  although 
he  sign  his  own  name  and  affix  his  own  seal.  This  creates, 
however,  only  a  simple  contract  on  the  part  of  the  associa- 
tion, valid,  as  to  it,  so  far  as  it  goes,  the  private  seal,  in 
such  case,  being  nugatory  ;  ^  for  the  deed  of  a  corporation 
must  be  under  its  corporate  seal.^  Thus,  where  a  deed  was 
written  throughout  as  that  of  the  corporation,  by  an  at 
torney  having  full  and  complete  authority  thereto,  and  he, 
in  executing  it,  declared  he  did  so  on  behalf  of  the  cor- 
poration, but  went  on  to  say,  "  in  witness  whereof  I  set  my 
hand  and  seal,"  and  in  the  acknowledgment,  stated  it  to  be 
"his  free  act  and  deed," — this  was  his  deed  only,  and  did 
not  pass  the  company's  land.*  But  in  Maryland  the  ac- 
knowledgment of  a  mortgage  by  an  attorney  of  a  corpora- 
tion "  to  be  his  act  and  deed,"  was  held  to  be  a  substantial 
compliance  with  the  provisions  of  the  Code,  upon  the  cir- 
cumstances of  the  case.'  The  court  being  bound,  in  con- 
struing an  instrument,  to  look  at  the  whole  of  it,^  it  clearly 
appeared  that  the  instrument  was,  by  all  parties,  intended 
and  understood  to  be  the  corporation's  mortgage,  and  the 
use  of  the  possessive  pronpun  "his"  for  "its"  was  un- 
questionably a  mere  mistake,  which  was  cured  upon  the 
principle,  mala  grammatica  non  vitiat  legem. 

Notice  to  Agent,  or  Ofllcer,  is  Notice  to  Society. 

§  236.  Notice  to  an  agent,  in  the  transaction  for  whicli 

'  Parol  evidence  is  admissible,  in  ^  Kelly    v.    Rosenstock,  45  Md, 

cases  of  doubt,  to  show  the  facts  389;  in  this  case,  too,  the  omissioi 

and  the  intention  of  the  parties;  as  of  the  date  of  the  acknowledgmeni 

that  the    principal    and    not    the  was  held  not  to  be  fatal;  as  in  Ncts 

agent    should    be   bound.      Field  York,  the  omission,  in  the  certifi- 

Corp.,  I  198.  cate  filed,  of  the  day  of  the  montl 

2  lb.,  §  197;  1  Dill.,  Mun.  Corp.,  (the    latter     being   given),   upoi 
S  452;  I  Pars.,  Contr.,  p.  *i4i.  which  the  articles    of  associatiot 

3  Koehler  v.  Iron  Co.,  2  Black,  were    acknowledged,  was  held  i 
71S-  sufficient  acknowledgment  undo 

■•  Brinley  v.  Mann,  2  Cush.  337.         the    statute.     Second    Manhattai 
'  The  Frostburg  Mutual    Build-      Building  Association  v.  Hayes,  i 
ing  Association  v.  Brace,  51  Md,      Abb.  App.,  Dec.  183. 
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he  is  employed,  is  notice  to  the  principal,  both  in  equity 
and  at  law/  And  where  the  agency  is  a  joint  one,  as  that 
of  the  directors,  knowledge  of  a  material  fact  conveyed  by 
a  director  to  the  board,  at  a  regular  meeting,  is  notice  to 
the  association.^  So,  likewise,  is  notice  to  any  of  the  di- 
rectors whilst  engaged  in  the  business  of  the  association  ; ' 
but  not  where  he  is  not  so  engaged.*  Nor  is  a  notice  pub- 
lished in  a  newspaper,'  where  the  subject  matter  is  not 
such  as,  by  law,  is  ordained  to  be  notified  in  that  manner, 
in  which  case  the  notice  affects  the  principal  and  agent 
alike.  A  mere  priyate  communication  of  a  fact  to  a  di- 
rector, or  his  knowledge  of  it  from  rumor,  is  not  notice  to 
the  board  unless  he  communicate  it."  Neither  will  the 
private  knowledge  of  one  of  the  directors  (and  actuary), 
that  certain  shares  have  been  assigned  or  encumbered,  be 
deemed  notice  of  the  fact  to  the  association,  where  the  ap- 
parent ownership  of  the  shares  remains  in  the  assignor, 
and  he  is  by  the  association  recognized  as  the  owner.^ 
But  "  a  subsequent  Board  of  Directors  is  to  be  considered 
as  knowing  all  the  circumstances  communicated  or  known 
to  a  previous  board."  And,  as  to  such  matters,  no  change 
in  the  directors  can  render  a  new  notice  necessary.* 

Delegation  of  Aiitliority  by  Agents.    Survival. 

§  237.  The  power  of  agents  to  delegate  their  authority 
is  confined  to  such  cases  in  which  it  must  be  implied  ;  as 
when  it  is  indispensable  in  law,  in  order  to  accomplish  the 
end  ;  or  it  is  the  ordinary  custom  of  the  business  contem- 
plated ;  oir  it  is  understood  by  the  parties  to  be  the  mode  in 
which  the  particular  business  would  or  might  be  done.^ 
But  where  three  persons  are  appointed  by  the  association 
for  a  particular  purpose,  all  must  act,  and  a  contract  made 

»See  Field,  Corp.,  §  204,  cit. 
Coles  V.  Trecoothick,  9  Ves.,  234  et 
seq. ;  i  Bill's  Com.  387  et  seq. ;  3 
Chit,  on  Com.  and  Man.  206;  Ship- 
ley V.  Kymer,  i  M.  and  S.  484; 
Cockran  v.  Islam,  2  M.  and  S.  301; 
I/aussatt  V.  Lippincott,  6  S.  and  R. 
386;  Johnson  v.  Cunningham,  i 
Ala.  (N.  S.  )  249. 


'  See  Angell  and  Ames, 

Corp. 

305. 

i"  See  lb.. 

^307. 

'  See  lb. 

'  See  lb. 

'See  lb.. 

§308. 

« See  lb. 

'  See  lb. 

'  See  lb. 
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by  two  of  the  three  will  not  bind  the  corporation.' 
seems,  however,  that  where  an  office  has  been  filled  by 
appointment  of  two  persons  to  act  jointly  in  the  execul 
of  its  duties,^  where  the  functions  are  ministerial  only, 
the  death  of  one  of  the  two,  the  office  will  survive  to 
remaining  '  incumbent,  and  its  duties  be  properly  exect 
by  him.^ 

Society's    Liability   for  Torts  and  Misrepresentations 
Agents. 

§  238.  The  commission  of  a  tort  by  one  of  its  agent; 
servants,  ratified  by  the  corporation,  by  the  knowledge ; 
consent  of  its  managing  officers  (which  must,  in  general 
proved),  will  render  it  liable  to  trespass  equally  as  if  it  ] 
previously  authorized  the  same.^  And  where  a  corporat 
places-  or  allows  a  person  to  remain  in  a  position  imply 
responsibility,  thereby  inducing  others  to  confide  in  his 
'tegrity,  especially  concerning  matters  which  properly  ] 
tain  to  the  office  or  agency,  and  supposed  to  be  peculij 
within  the  knowledge  of  the  officer  or  agent,  his  misre] 
sentation,'  negligence,  or  fraud  will  affect  the  associat 
with  liability  to  a  party,  who,  having  dealt  with  hin 
good  faith,  has  sustained  loss  in  consequence.^  -For,  wt 
one  of  two  innocent  parties  must  suffer  by  the  acts  c 
third  party,  he  who  enabled  the  latter  to  occasion  the 
jury  must  carry  the  damages  caused  thereby.'    Thui 

'  Corn   Exch.    Bank  v.  Cumber-  before  k  magistrate,  to  conduct 

land  Coal  Co.,  i  Bosw.  436.  proceedings  in  behalf  of  the  ser 

'  If  by 'the  rules  the  society  has  when  arrested,  or  the  writing 

power  to  appoint  any  officer  (see  letter  by  the  secretary  of  the  c 

Davis,  Law  of  Building,  etc.,  So-  pany,  for  the  purpose  of  effecti: 

cieties,  p.  105,  cit.  Sharpe  v.  War-  compromise,  is  no  evidence  ( 

ren,  5  Price,  131),  the  appointment  ratification, 

of  two  persons  to  act  jointly  will  *  See  ante,  ?  174,  and  post.  § 

be  valid.  e  pigld,  Corp.,  \  193. 

=  See  Reg.  v.  Wade,  4  Jur.,  N.  S.  '  Story,  Agency,  ?  127;  see 

68;  8  E.   and  B.  384.     But  where  Story,  Eq.  Jur.,   U  384-3941  ^ 

some  portion,  at  least,  of  the  duties  herbert    v.    Mather,    i  T.  R. 

of  the  office  are  judicial,  it  will  not  Field,  Corp.,  ?  193,  cit.,  inter  c 

survive.     See  also  the  Auditor  Cur-  Neville  v.  Wilkinson,  i  Bro. 

le's  Case,  11  Co.  ^b.  543;  3  p.  Wms.  74;  Scott  v.  Sco 

*  See  Angell  and  Ames,  Corp.,  I  Cox,  378;  Evans  v.  Bicknell,  6' 

304.     But  the  mere  presence  of  the  173;  Pearson  v.  Morgan,  2  BrO. 

society's  solicitor,  at  the  hearing  388;  North  River  Bank  v.  Aymi 


§238.]    GBNERAI<  POWURS  OP  BUHDING  ASSOCIATIONS.  213 

feme  sole  held  stock  in  a  building  association,  in  the  name 
of  a  trustee,  paying  the  monthly  dues  by  an  agent,  who, 
meanwhile,  borrowed  money  from  the  building  association 
to  the  full  value  of  the  stock,  gave  a  mortgage  therefor,  and 
at  length  had  this  mortgage  satisfied  by  giving  up  the 
stock,  though  it  still  stood,  untransferred,  in  the  name  of 
the  trustee.  A  bill  in  equity  was  filed  to  secure  the  value 
of  the  stock  to  the  trustee  and  cestui  que  trttst.  It  was 
held  that  the  complainant  was  not  estopped  by  the  silence 
of  the  trustee,  when  the  agent's  name,  instead  of  his,  was 
called  to  answer  for  monthly  dues  ;  for  an  estoppel  pro- 
tects one  misled  by  silence,  where  silence  is  a  fraud.  The 
association  could  not  have  been  misled,  while  the  shares 
stood  upon  the  books  untransferred,  in  the  name  of  the 
trustee  and  cestui  que  trust.  The  building  association  was, 
therefore,  held  liable  to  refund  to  them  the  value  of  the 
stock.'  Measuring,  then,  the  agent's  authority  by  the  ex- 
tent of  his  employment,  his  principal  is  liable  to  third 
parties  in  a  civil  suit  for  the  frauds,  deceits,  concealments, 
misrepresentations,  torts,  negligences,  and  omissions  of 
duty  of  the  agent,  in  the  course  of  his  employment,  and,  if 
authorized  by  the  principal,  both  he  and  the  agent  are 
liable.^  But  representations,  false  in  fact,  if  innocently 
made  by  a  party,  believing  in  the  truth  of  what  he  asserts, 
will  afford  iio  ground  of  action  ;  the  concurrence  of  fraud- 
ulent intent  and  false  representation,  and  damage  resulting 
therefrom,  constitute  the  ground  of  it,'  and  where  it  is  laid, 
the  rule  caveat  emptor  applyihg  to  sales  made  by  trustees 
(e.g.^i  under  a  power  to  sell  given  in  a  mortgage),  does  not 
shield  a  party  rendering  himself  liable  to  an  action  for 
fraud  and  deceit  perpetrated  at  a  sale  thus  made.* 

Hill,    262;    Commercial    Bank    v.  charge    the    association   with   lia- 

Kortright,  22  Wend.  248;  Locke  z/.  bility:      McNeal     v.     Mechanics' 

Stearns,  i  Mete.  560.  ,  Build,  and  Loan  Association,  40  N. 

■  Larkin's  App.,  38  Pa.  457.    But  J.  Eq.  351. 

where  a  member  had  mortgaged  his  ^  Lamm     v.    The   Port    Deposit 

shares  to  the  association-  to  secure  a  Homestead  Association,  49  Md.  233. 

loan,   and  took   no  steps,  for  five  '  lb.  and  Benj.  on  Sales,  338. 

years,  to   contest  the  validity  of  a  *  Lamm     v.    The     Port    Deposit 

sale  of  the  shares  for  non-payment  Homestead  Association,  supra. 

of    taxes,    he    cannot     thereafter  > 
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Agents'  Liability  for  Interest  on  Moneys  Collected. 

§  239.  Agents  entrusted  with  the  collection  or  sa 
keeping  of  corporate  moneys,  are  chargeable  with  inter 
thereon,  if  they  unreasonably  neglect  to  inform  the  assc 
ation  of  the  receipt  of  the  money,  and  the  interest  then 
crues  from  the  time  when  such  information  should  hs 
been  communicatfed  ; '  or,  if  they  use  the  funds,  or  defa 
in  accounting  for  them,^  or  fraudulently  obtain  and  wi' 
hold  them.^ 

Right  and  Liability  to  Suits  and  Actions.    Employment 
Attorneys.    Forms,  etc.,  of  Proceedings. 

§  240.  The  obligations  arising  upon  any  contract  th 

entered  into  by  the  building  association,  or  through  imp 

cation  affecting  it  as  a  party,  either  as  investing  it  wi 

rights,  or  as  loading  it  with  liabilities,  would  be  nugatoi 

indeed,  if  they  were  not  judicially  enforceable  byoragaii 

it,  as  the  case  may  be.     It  has  already  been  observed  th 

the  rights  incident  to  membership,  such  as  that  of  wit 

drawal,  of  insisting  upon  legal  and  conscientious  behavi 

on  the  part  of  the  officers,  may  give  individual  members 

standing  in  courts  of  justice  as  plaintiffs  against  the  ass 

elation  ;  *  that  officers  who  are  wrongfully  removed  m; 

sue  for  damages ; '  that  the  State  may  call  it  to  an  accou 

for  a  violation  of  its  charter  compact ;  ^  that  a  sharehold 

may  demand  indemnification  at  its  hands  for  refusing 

acknowledge  his  status  as  such,  by  transferring  to  his  nac 

the  stock  he  owns,  and  has  properly  presented  for  that  pi 

pose,^ — and   so  forth.     The  building  association,   on  tl 

other  hand,   has,   incidentally,  appeared  possessed  of  tl 

power  of  bringing  suit   against   delinquent  officers'  ai 

members,'  whether  borrowers  or  investors,  and  of  defendii 

actions  brought   against  itself.'"     To  these  liabilities  ai 

'  See   Dodge  v.  Perkins,  9  Pick.  *  See  ante,  §  215. 

368.  6  See  ante,   §  41;  and,  in  deta 

2  Williams  v.  Storrs,  6  Johns.  Ch.  post,  J  J  310,  328. 

353;  and  see  Elleryt/.  Cunningham,  'See   ante,  §  57;  and,  in  deta 

I  Mete.  112.  post,  i  258. 

'  Wood  TJ.  Robbins,  11  Mass.  504.  s.geeante,  ??  189-191. 

■•See  ante,  U  m,  114-115,  n8-  '  See  ante,  §65. 

"9.  ig'l.  ■"  See  ante,  U  i37.  138,  etc. 
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privileges  of  the  association  m4ist  be  added,  in  general, 
those  of  enforcing  every  legal  or  equitable  right  against 
outsiders,  by  appealing  to  the  proper  judicial  tribunal,  and 
of  suffering  suit  at  the  hands  of  such,  wherever  they  may 
have  acquired  a  claim  upon  it.  In  all  suits  involving  the 
rights  of  shareholders,  in  which  the  society  is  the  party 
defendant  or  plaintiff,  it  represents  the  shareholders,  and  in 
the  absence  of  fraud,  a  judginent  against  it  ordinarily 
binds  them,  and  consequently  cannot  be  collaterally  im- 
peached by  any  of  them  except  for  fraud  or  collusion.' 

§  241.  -The  employment  of  attorneys  is  a  necessary  in- 
cident to  this  power  and  liability.  It  seems  to  be  held,  in 
England,  that  the  attorney's  appointment  should  be  made 
under  the  common  seal  of  the  association,  even  where  his 
name  is  mentioned  in  the  rules.^  But  the  sanie  strictness 
does  not  now  obtain,  at  least,  in  the  majority  of  the  United 
States;^ 

§  242.  In  the  issuing  of  process  for  and  against  build- 
ing associations,  and  in  every  successive  step  of  the  pro- 
ceedings, the  laws  of  the  State  in  which  the  proceedings 
are  taken,  relative  to  suits  and  executions  by  and  against 
corporations,  as  well  as  the  general  doctrine  and  rules  of 
law  applicable  to  that  subject,  are  to  be,  in  every  respect, 
observed,  unless  varied  or  suspended  by  positive  statutory 
enactment.^ 

Society  may  Sue  on  Obligations  Executed  to  it  by  Wrong 
Name.    Misnomer.    Abbreviations. 

§  243.  A  misnomer  of  the  building  association  in  a 
contract  is  immaterial  if  the  association  was  intended, — a 
fact,  which,  when  not  apparent  on  the  face  of  the"  instru- 
ment, may  be  shown.*  Hence  such  an  association,  being 
the  holder  of  an  obligation  executed  to  it  by  a  name  differ- 

'  Heggxe   V.  Building,  etc. ,  Asso-  for  costs,  otherwise  the  action  will 

ciation,  107  N.  C.  581;  12S.  E.Rep.  be  dismissed.     See  Shelly  v.  The 

275.  Newport  Savings    Association,    11 

2  See  ante,  I  196.  Bush  (Ky. ),  305. 

^  See  Ibid.  *  Franklin  Ave.  Germ.  Sav.   In- 

■■Thus,  in  Kentucky,  it,  like  any  stitution  v.  Roscoe  Board  of  Edu- 

corporation  instituting  an  action  in  cation,  75  Mo.  408. 
any  of  the  courts,  must  give  bond 
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ing  from  its  corporate  name,  may  sue  in  its  right  name,  al 
leging  that  it  is  the  party  intended.^  And  if,  being  plaint 
ifE,  it  has  been  misnamed  in  bringing  a  bill  in  equity,  th( 
defect  may  be  cured  by  amendment  at  the  hearing.^  At 
endorsement  upon  the  summons  served  on  a  building  asso 
ciation,  referring  to  the  within  writ,  but  giving  merely  the 
initials  of  the  society's  name  (as  "  O.  F.  B.  A.,"  meaning 
"  Odd  Fellows'  Building  Association  "),  creates  an  ambigu- 
ity which  is  removed  by  examining  the  "  within  writ,' 
where  the  name  appears  in  full/ 

Averments  and  Exiiibits  in  Suits  Against  Members. 

§  244.  In  a  suit  by  a  building  association  upon  a  bond 
given  to  it,  containing  the  usual  special  conditions  and  pro- 
visos, that,  upon  the  failure  to  make  certain  payments  foi 
a  certain  length  of  time,  the  whole  principal,  with  interest, 
fines,  etc.,  shall  become  at  once  recoverable ;  the  ordinary 
averment,  that  the  sum  stipulated;  with  interest,  yet '  re- 
mains unpaid,  is  inapplicable.  It  has  been  held  insufficient 
in  Pennsylvania  to  ground  a  judgment  for  waiit  of  an  affi- 
davit of  defence.  The  declaration  or  cotaplaint  (or,  if  the 
action  be  by  scire  facias  upon  the  mortgage  securing  the 
bond,  the  writ  which  takes  its  place,  or  if  the  proceeding 
be  in  equity,  the  bill),  must  show,  upon  its  face,  an  imme- 
diate cause  of  action.  It  cannot  be  presumed  or  inferred, 
without  specific -allegation,  that  there  was  a  failure  to  pay 
installments  beyond  the  stipulated  period  of  grace,  nor  that 
the  principal  sum,  etc.,  has  actually  become  recoverable.^ 
Upon  the  same  principle,  in  New  York,  where  the  mort- 
gage gave  the  building  association  a  power  to  sell,  if  de- 
fault be  made  "  in  the  said  monthly  payments,  for  the 
space  of  six  months,  after  they  or  any  of  them  shall  be- 

>  Hoboken  Building  Association  »  Hoboken  Building  Association 

V.  Martin,   13  N.  J.  Eq.  428.     See  v.  Martin,  supra;  and  references  in 

also  African  Society  v.  Varick,  13  note  above. 

Johns.   (N.  Y.)  38;  Tnistees  v.  Re-  3  Odd  Fellows'  Building  Associa- 

neau,    2    Swan    (Tenn.),    94;     Ft.  tion  z-.  Hogan,  28  Ark.  261. 

Wayne  v.  Jackson,  7Blackf.  (Ind.)  ■•  Swift  v.  The  Allegheny  Build- 

36.     Inhabitants    of    Upper    Alio-  ing  and  Loan  Ass'n,  82  Pa;  142- 
ways  Creek   v.   String,  10  N.  J.  L. 
323;  Angell  and  Ames,  Corp.,  \  647. 
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come  due,"  and  the  building  association's  complaint  averred 
that  default  had  been  made  in  monthly  and  other  pay- 
ments, and  that  a  certain  sum  was  due,  but  not  that  any 
one  monthly  payment  had  been  due  six  months ;  a  de- 
murrer to  the  complaint  was  sustained.^  A  similarly  string- 
ent rule  was  applied  in  Indiana.  The  by-laws  of  the  so- 
ciety provided  that  all  loans  should  become  due  and  extin- 
guished by  the  stock  advanced  upon  in  six  years  from  the 
date  .of  incorporation,  which  was  held  to  relieve  the  bor- 
rower from  liability  to  pay  weekly  dues  and  instalments  at 
the  expiration  of  six  years  from  the.  date  of  the  loan.  They 
also  declared  that  a  failure  to  pay  weekly  dues  and  instal- 
ments for  three  months  should  have  the  effect  of  making 
the  debt  presently  due.  Nine  months  after  the  expiration 
of  the  six  years,  the  society  filed  its  complaint  charging 
that  the  defendant,  the  borrower,  was  in  arrears  for  three 
months.  "  This,"  said  the  court,  denying  the  right  of  the 
plaintiff  to  judgment,  "  means  three  months  before  the  com- 
plaint was  filed,  and  as  the  time  limited  by  the  by-laws  had 
expired  nine  months  before  the  complaint  was  filed,  it  does 
not  show  that  he  (the  borrower)  was  in  default.  In  order  to 
show  a  right  of  action  it  should  have  been  alleged  that 
there  was  a  default  before  the  expiration  of  the  six  years 
fixed  by  the  by-laws,  as  the  time  for  which  the  members 
of  the  association  were  bound  to  pay  interest  and  dues.  It 
cannot  be  assumed,  in  aid  of  a  complaint  assailed  by  de- 
murrer, that  the  defendant  was  guilty  of  a  breach  of  con- 
tract, for  that  must  be  affirmatively  alleged  by  the  plaintiff 
as  one  of  the  elements  of  his  cause  of  action."^  And  in 
Maryland  it  was  distinctly  asserted,  that,  where  the  con- 
tinuance of  default  for  a  specified  time  is  a  condition  pre- 
cedent to  the  sale  of  the  property  under  the  mortgage  and 
decree,  the  court,  unless  such  default  is  shown  to  exist,  will 
interfere  to  arrest  the  sale.^ 

'  Second  American  Building  As-  ^  Schaeffer  v.  The  Amicable  Per- 

sociation  v.  Piatt,  5  Duer  (N.  Y.),  manentl,and  and  Loan  Co.  of  Bal- 

675.  timore  City,  47  Md.  126.   See  Equit- 

'  Ivime  City  Building,  Sav.  and  able  M.  Iv.  I.  Association  v.  Becker, 

Loan  Association  v.  Wagner,  122  45  id.  63:^. 
Ind.  78;  23  N.  E.  Rep.  689. 
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§  245.  On  the  other  hand,  it  has  been  decided,  that,  ir 
a  suit  by  a  building  association  on  a  note  reciting  thai 
"  this  obligation  is  given  for  money  loaned  under  the  con 
stitution,  by-laws  and  regulations  of  said  association,"  j 
copy  thereof  need  not  be  filed  or  made  part  of  the  com' 
plaint.'  Nor  need  such  copies  be  exhibited  in  a  complaini 
to  foreclose  a  mortgage  ;  nor  if  exhibited,  will  they  ht 
considered  as  part  of  the  complaint.^  Nor,  again,  need  the 
complaint  on  a  promissory  note  for  the  payment  of  assess 
ments  in  a  building  association  allege  with  particularity  the 
method  of  making  the  assessments.^  Neither  need  the 
complaint  allege  the  filing  by  the  association  of  the  accept- 
ance of  a  statute  required  to  be  done  by  it.^ 

"What  Constitutes  a  Default. 

§  246.  What  is  to  constitute  a  default  on  the  part  of  a 
■  borrower  which  will  entitle  the  association  to  proceed 
upon  his  obligation  depends  upon  the  terms  of  the  lattei 
and  of  the  rules  of  the  society.  For  instance  :  the  rules 
of  a  building  association  divided  its  stock  into  four  series, 
to  be  paid  for  in  weekly  payments  of  one  dollar  per  share ; 
when  the  funds  accumulated  amounted  to  $500,  that  sum 
was  assigned  to  some  (then  termed  a  "'redeemed  ")  share, 
the  holder  of  which  was  thereafter  required  to  pay  interest 
on  the  amount  monthly,  besides  the  one  dollar  weeklj 
dues,  until  all  the  shares  in  that  series  should  be  "re- 
deemed "  ;  a  shareholder  had  I500  assigned  to  him,  giving 
his  note  for  payment  and  a  trust-deed  securing  the  same, 
authorizing  a  sale  of  the  property  in  case  of  default  in  the 
monthly  or  weekly  payments  :  it  was  held  that  default  ia 
the  payment  of  the  dues  was  the  default  in  the  weekly 
payments  referred  to  in  the  trust-deed,  and  authorized  a 
sale  of  the  property.'     It  has,  however,  also  been  held  thai 

'Anderson  Build.,   I,.   F.,    etc.,  by-laws  are  filed  with  the  note  sued 

Association  v.  Thompson,  88  Ind.  upon,  the  whole  constitutes  one  in- 

405,— Niblack,  J.,  diss.  strument :  Hatfield  v.  Huntington 

'Newman  v.    Ligonier    B.,   L.,  City   B.,    h.  and  S.    Association, 

etc.,  Association,  97  Ind.  295.  (Ind.)  31  N.  E.  Rep.  532. 

3  Borchus  v.  Huntington  B.,'l,.,  ■'Ibid, 

etc..     Association,    97    Ind.    180.  *  Wilson  v.   Schoenlaub,    (Mo.^ 

Where  copies  of  constitution  and  12  S.  W.  Rep.  361. 
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the  treasurer  of  a  building  association,  colluding  with  other 
officers  of  it  to  procure  a  wrongful  satisfaction  of  his  mort- 
gage, after  which  he  ceased  to  make  the  payments -required 
by  it,  may  be  treated  as  a  defaulter,  and  proceeded  against 
as  such  for  the  enforcement  of  his  debt.^ 

Computation  of  Period  of  Default. 

§  247.  But  in  the  computation  of  the  period  iixed  by 
charter  or  by-laws  as  the  limit  allowed  before  the  whole 
debt  becomes  due,  partial  payments  of  dues,  etc.,  are  not 
to  be  counted.  The  period  bpgins  to  run  from  the  first  day 
of  the  month  next  following  the  last  month  of  which  the 
dues,  etc.,  were  fully  paid.  Thus,  where  the  period  of  six 
months  was  fixed,  as  the  period  whose  elapse,  without  pay- 
ment, would  give  the  association  the  right  to  proceed  upon 
the  securities  held  by  it  against  the  borrower,  to  enforce 
performance  of  his  duties  and  undertakings,  and  collect  the 
debt,  it  was  held  that  a  member  was  to  be  deemed  six 
months  in  arrears,  notwithstanding  a  partial  payment  of 
dues  in  the  first  of  the  six  months  counted  ;  so  that,  where 
part  of  January's  dues  had  been  paid  and  judgment  and 
execution  were  had  in  July,  this  was  not  premature.^  But, 
since  the  dues  becoming  payable  each  month  constitute 
separate  debts  to  the  society,  if  a  member  is  in  arrears  five 
months  and  then  pays  up  for  each  succeeding  month,  he  is 
not  chargeable  with  a  default  of  six  months.' 

Certainty  Required  in  Defendant's  Allegations  of  Payment 
and  Proof.    Agency. 

§  248.  Conversely,  the  defendant,  in  his  allegations  of 
payment,  is  held  to  certainty  and  particularity  in  his  state- 
ments and  proofs.  Thus,  in  an  affidavit  of  defence,  in 
Pennsylvania,  the  mere  allegation  of  payments  by  the  de- 
fending borrower  is  insufficient  to  prevent  judgment.  Such 
payments-  must  be  distinctly  alleged  to  have  been  made  on 
the   claim  in  suit.^     The  presumption  is  that  they  were 

'  Quein   v.   Smith,    108   Pa.  325,  ^  Building  Association  v.  Hopple, 

332.  12  W.  N.  (Pa.)  222. 

2  Barndt  v.   Greul,   4  Leg.  Gaz.  ■■  Selden  v.  The  Reliable  Savings 

(Pa.)   388;  S.    C,    I  Luz.   Ii.  Reg.  and  Building  Association,  2  W.  N. 

737-  (Pa.)  481;  32  P.  F.  Smith,  336. 
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made  Upon  fines  and  dues.  And  it  is  the  duty  of  the  de 
fending "  mortgagor  to  prove  payment  of  the  mortgage  tc 
the  association,  where  that  is  the  defence,  with  reasonable 
certainty.  He  holds  the  affirmative,  and  the  proof  is  or 
him.'  So,  under  a  plea  of  payment,  in  a  feigned  issue  tc 
determine  the  amount  due  on  a  judgment  confessed  to  s 
building  association  by  a  borrowing  member,  the  burden  oi 
proof  of  the  maturity  of  the  stock  rests  upon  the  defend- 
ant.^ And  where  a  party,  by  his  own  negligence,  has  de- 
prived himself  of  the  written  evidence  of  payments  claimed 
credit  for  by  him,  which  wa!s  by  entry  in  a  book  provided 
by  the  building  association  for  that  purpose ;  he  must,  ir 
order  to  avail  himself  of  such  payments,  produce  convinc- 
ing proof  of  their  having  been  made.  Uncertain,  vague, 
and  indefinite  statements  will  not  suffice.^  In  an  action  by 
the  building  association  against  the  guarantor  of  an  in- 
debted member's  bond,  a  defence,  based  upon  an  alleged 
agreement  with  its  agent,  to  the  eflFect,  that,  upon  the  hap- 
pening of  a  certain  contingency,  the  surety  should  be  re- 
leased from  his  liability,  must,  in  order  to  be  available, 
establish,  besides  the  fact  of  the  happening  of  the  contin- 
gency, also  that  the  agreement  existed  within  the  knowl- 
edge of  the  officers  of  the  building  association,  or  that  the 
agent  was  acting,  at  the  time,  within  the  scope  of  his  au- 
thority, or  that  his  declarations  were  made  in  the  course  of 
business  which  he  was  authorized  to  transact.* 

Defence  on  Ground  of  Misrepresentations. 

§  249.  It  was  held  in  Illinois  that  a  bill  could  not  be 

'  Association  v.   Wall,   7   Phila.  to    the    society :     Mechanics  and 

(Pa.)  240.     The  report  of  auditors,  Workingmen's    Building   Associa- 

though  impeachable  for  fraud,  is  tion  v.  Monroe,  (Pa. )  7  Atl.  Rep. 

prima  facie  evidence  of  the  condi-  728;  6  Centr.  Rep.  580. 

tion  of  the  books  of  the  officers  :  ^  Watkins  v.  The  Workingmen's 

Holgate  V.  Shutt,  27  Ch.  D.  iii;  28  Building  and  Loan  Association,  97 

id.    III.     And    a    declaration,    by  Pa.  514. 

order  of  the  board  of    directors,  '  ciarkville    Building  and  Loan 

that  the  shares  are  fully  paid  up,  is  Association  v.  Stephens,  26  N.J. 

evidence  of  the  fact,   which  must  Eq.  351. 

prevail  in  the  absence  of  proof  that  ■•  Gass  v.  Citizens'  Building  and 

their  calculations  were  based  upon  Loan  Association,  95  Pa.  loi.  Comp. 

an  erroneous  principle  and  of  loss  ante.  §  174. 
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sustained  by  a  borrower  against  the  association  to  enjoin 
the  foreclosure  of  trust-deeds  given  by  him  to  it  and  for 
cancellation  of  his  shares  on  the  ground  that  complainant 
was  induced  to  become  a  borrower  by  false  and  fraudulent 
representations  of  the  society's  officers,  oral  and  by  circulars, 
as  to  the  cheapness  of  loans  in  it,  where  the  borrower 
freely  and  voluntarily  entered  into  the  arrangement  held 
out  to  the  public  by  the  society,  and  did  not  seek  relief 
until  after  experimenting  with  it  for  a  few  years  and 
reaghing  the  conclusion  that  it  was  not  as  profitable  as  he 
supposed.^  Similarly  it  was  decided  in  Missouri,  that,  in  a 
procedure  to  restrain  foreclostire,  the  statement  by  an 
officer  of  a  building  association  as  to  how  many  more  pay- 
ments would  have  to  be  made  on  a  note  given  to  secure  the 
payment  of  a  series  of  small  sums  for  an  indefinite  time, 
being  a  mere  expression  of  opinion,  created  no  estoppel  on 
the  society  ;  ^  and  in  Alabama,  that  expressions  of  opinion 
as  to  the  number  of  payments  required  to  be  made  in  order 
to  bring  the  stock  to  maturity,  were  not  fraudulent  repre- 
sentations entitling  a  party  relying  iipon  them  to  relief  in 
equity.^  It  follows  that  such  representations  can  constitute 
no  '  defense  by  a  borrower  to  a  suit  on  the  part  of  the  asso- 
ciation to  enforce  his  obligation. 

Burden  of  Showing  Want  of  Prerequisites  to  Valid  Loan. 

§  250.  It  has  been  held,  that,  where  by  charter  the 
right  of  the  association  to  collect  otherwise  usurious  in- 
terest, premiums  and  fines,  is  qualified  by  a  proviso,  "  that 
such  stockholder  shall  have  signed  an  agreement  contain- 
ing the  following  words,  etc.,  the  building  association  can 
only  recover  the  actual  amount  loaned,  with  legal  interest, 
if  the  borrower  has  not  signed  the  agreement  referred  to.* 
If  so,  the  burden  of  showing  the  failure  to  sign  it,  rests  upon . 
him.' 

'  Quincy  Building  and  Loan  As-  ciation,    72    Ala.    207.       See    also 

sociation  v.  Winget,   29  111.   App.  Johnston  v.  Elizabeth  Building  and 

173;   affirmed,  128  111.  67;  21  N.  E.  Loan  Association,  104  Pa.  394. 

Rep.  12.  ■■  Building  Association  v.  Lyons, 

"  Hammerslough  v.  Kansas  City  2  Kulp  ( Pa. )  409, 

B.  L.,  &c.  Association,  79  Mo.  80.  *  Ibid.   See  Nicely 's  Est.,  3  id.  47. 

'  Lake    v.  Security  Loan   Asso- 
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Averment  of,  and  Pleas  to.  Incorporation.    Tender. 

§  251.  It  was  held  in  Missouri,  that,  in  a  suit  by  ar 
association,  an  averment  by  it  that  it  was  a  corporatior 
"  duly  incorporated  under  and  by  virtue  of  an  act  01 
General  Assembly  of  the  State  of  Missouri,  entitled,"  etc., 
was  a  sufficient  allegation  of  the  plaintiff 's  corporate  exist- 
ence.' But  it  seems  that,  in  general,  no  specific  allegatioD 
of  incorporation  will  be  required,  either  where  the  building 
association  is  plaintiff,  or  where  it  is  defendant,  beyond  the 
mere  statement  of  its  name,  and  the  making  of  the  agree- 
ment or  the  creating  of  the  lien  between  the  association 
and  the  other  party,  out  of  which  the  suit  arises.  This  is 
impliedly  averred  by  the  name  itself,^  and  no  proof  of  it 
need  be  made  by  a  corporation  plaintiff  under  a  plea  of  the 
general  issue.  If  the  want  of  corporate  existence  is  relied 
upon  as  a  defence,  it  must  be  raised  distinctly  by  the  plea 
of  nul  tiel  corporation,^  which  may  be  either  a  plea  in  bar, 
or  in  abatement.^ 


'  Chillicote  Savings  Association 
V.  Ruegger  et  al.,  60  Mo.  218. 

"  Stein  V.  Indianapolis  Building, 
I/Oau  Fund  and  Savings  Associa- 
tion, 18  Ind.  237;  Odd  Fellows' 
Building  Association  v.  Hogan,  28 
Ark.  26r,  cit.  Norris  v.  Staps,  Hob. 
211;  The  Dutch  West  India  Co.  v. 
Henriques,  2  I/i.  Ray.  1535;  The 
President  of  the  U.  S.  Bank  v. 
Harkins,  i  Johns.  Cas.  132;  The 
Bennington  Iron  Co.  v.  Ruther- 
ford, 3  Harr.  (N  J.)  105;  Harris  v. 
The  Muskingum  M.  Co. ,  4  Blackf. 
(Ind.)  267;  Richardson  v.  The  St. 
Joseph's  Iron  Co. ,  5  lb.  146;  But- 
cher's Cotton  Manufacturing  Co.  v. 
Davis,  14  Johns.  239;  Bank  of  Utica 
V.  Strialley,  2  Cow.  770;  Ken- 
nedy V.  Cotton,  28  Barb.  59;  Bank 
of  Michigan  v.  Williams  5  Wend. 
478;  Bank  of  Waterville  v.  Belster, 
13  How.  Pr.  270.  See  also  Frantz 
V.  The  Teutonia  Building  Associa- 
tion No.  2,  24  Md.  259;  where 
there  was  an  ex  parte  proceeding 
by  the  society. 


3  See  Odd  Fellows'  Building  As- 
sociation V.  Hogan,  28  Ark.  26r; 
Phenix  Bank  of  N.  Y.  v.  purtis,  14 
Conn.  437;  Champlin  v.  Tilley,  3 
Day,  303;  Sutton  v.  Cole,  3  Pick. 
232,  245;  Penobscot  Boom  Corpo- 
ration V.  Lamson,  16  Maine,  224; 
Bank  of  Manchester  v.  Allen,  11 
Verm.  302;  Boston  Type  Foundry 
V.  Spooner,  5  Vt.  93;  Lord  v. 
Bigelow,  8  Vt.  445;  ^Etna  Insur- 
ance Co.  V.  Wires,  28  Vt.  93;  School 
District  v.  Blaisdell,  6  N.  H. 
197;  Bank  of  Utica  v.  Smalley,  2 
Cow.  (N.  Y. )  770;  Lehigh  Bridge 
Co.  V.  Lehigh  Coal  and  Naviga- 
tion Co.,  4  Rawle,  (Pa.)  9;  Zion 
Church  V.  St.  Peter's  Church,  5 
Watts  and  Serg.  (Pa.)  215;  Fritz  v. 
Commissioners  of  Montgomery,  17 
Pa.  130;  Clark  v.  Turnpike  Co.,  13 
Leg.  Int.  (Pa.)  156;  Rheem  v. 
Naugatuck  Wheel  Co.,  33  Pa. 
358. 

■"  "  A  plea  in  bar  impugns  the 
right  of  action  altogether;  a  plea  in 
abatement,  only  the  form  or  names 
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§  252.  How  far  the  practical, dissolution  of  the  society 
before  the  intended  period  of  its  winding-up,  aiFects  exist- 
ing contracts,  will  form  the  subject  of  discussion  later  on.' 
But  it  may  be  stated  here,  that,  where  the  fact  of  the  in- 
debtedness is  established,  a  very  clear  case  should  be  made 
out  to  enable  a  debtor  to  escape  liability,  on  the  ground 
that  the  building  association  has  ceased  to  exist.^ 

§  253.  A  tender  of  the  amount  actually  due  the  asso- 
ciation, or  of  such  terms  as  will  satisfy  its  just  demands, 
and  make  a  suit  unnecessary,  made  before  suit  brought,  or, 
with  accrued  costs,  after  its  commencenlent,  will,  besides 
stopping  the  running  of  interest  until  the  tender  is  ac- 
cepted, make  the  building  association,  refusing  it,  liable  to 
costs  of  suit,  although  remaining  entitled  to  a  decree.^ 
Nor  does' the  bringing  of  suit  against  a  member  relieve  him 
of  the  necessity  of  continuing  his  stipulated  payments  and 
interest,  or  suspend  his  liability  to  fines  for  delinquency  in 
his  regtilar  payments.^ 

Suits   by  Members  Against    Society.     Withdrawal,  Bal- 
ances, Promised  Loan,  Refusal  to  Transfer  Shares. 

§  254.  It  has  already  been  said  that  the  exercise  of  the 

privilege  of  withdrawal,  under  the  statutes  of  the  several 

in  which  it  was  brought.     Stephen  tinction  seems  to  be,  that  where  the 

on   Plead.    432.     Hence  the    mis-  plea  is  substantially  that  of  misno- 

nomer  of  a  corporation,  as  well  as  mer,  it  is  in  abatement;  when  it 

of  a  natural  person,  nJust  be  pleaded  goes  to   the  existence  of  the  cor- 

in  abatement.      But  the    defence  poration,  at  the  time  of  the  impe- 

that  there  never  was  such  a  natural  tration  of  the  writ,  or  any  time,  so 

person  as  the  plaintiff,   in  rerum  as  to  impugn  the  right  of  suing  at 

natura,  or  that  such  a  corporation  all,  it  is  in  bar. 

as  that  named  as  plaintiffs  never  ex-  '  See  post,  J?  523,  et  seqq. 

isted,  which  are  pleas  of  precisely  ^  Hoboken  Building  Association 

the  same  nature,  go  to  the  right  of  v.  Martin,  13  N.  J.  Eq.  428. 

action  altogether,   and  are  there-  '  Columbian    Building    Associa- 

fore    pleadable    in  bar.  .  .  .  One  tion  of  East  Baltimore  No.   4    v. 

reason  is,   that,  in  the  latter  case.  Crumb,  42  Md.  192;  and  see  ante, 

the  defendant  cannot  give  the  plain-  §  172. 

tiffs  a  better  writ,  which  must  geil-  ■*  The  German  Fair  Hill  Building 

erally     be     done    in    abatement.  Association  v.  Metzger,  3  W.  N.  C. 

though     perhaps      not     always."  (Pa.)   204;  Union    Building  Loan 

Sharswood,  J.,  in  Northumberland  Association  of  New  Brunswick  v. 

County  Bank  v.  Eyer,  60  Pa.  436  The  Masonic  Hall  Association,  etc. , 

(439)1     where     the    question     is  29  N.  J.  Eq.  389. 
thoroughly   discussed.     The    dis- 
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States  and  the  rules  of  the  building  associations,  gives  tc 
the  member  availing  himself  of  it  the  right  to  enforce  his 
claim  upon  the  society  by  suit  at  law.  His  rights  in  this 
respect  have  been  sufficiently  examined.^  All  that  need  be 
said  here  is,  that,  where  he  is  permitted  to  sue  at  all,  he  sues, 
in  such  a  case,  as  a  withdrawing  member,  and  not  as  a  mere 
creditor.  Even  though  he  holds  from  the  society  an  ac- 
knowledgment of  the  receipt  of  his  withdrawal  notice, 
coupled  with  a  statement  that  his  shares  "  will  be  paid  in 
regular  order  of  notice,"  and  signed  by  the  secretary  of  the 
building  association,  this  will  not  avail  him  as  an  absolute 
obligation  on  its  part  for  the  payment  of  money  to  him.  In 
a  case  in  point,  the  writing  was  as  follows  :  "  Philadel- 
phia, March  lo,  1880.  Mr.  James  W.  M.  Newlin: — Mr 
James  K.  Duffy  has  this  day  transferred  to  your  name  foui 
shares  of  the  capital  stock  of  the  Milton  Building  Associar 
tion.  No.  3,  in  the  first  series,  the  value  of  which  is  seven 
hundred  and  eight  dollars  ($708).  Notice  of  withdrawal 
has  been  given  on  these  shares,  and  they  will  be  paid  in 
regular  order  of  notice.  M.  A.  Quinn,  Secretary."  This 
instrument  was  held  to  be  simply  in  the  nature  of  proof 
that  there  was  a  certificate  to  which  N.  was  entitled,  and 
amounting  to  an  appropriation,  in  advance,  of  funds  of  the 
society  to  his  claim  to  be  disposed  of  in  regular  order  oi 
notice.^  The  principle  is  still  more  plainl}'-  stated  in  a 
North  Carolina  case,  where  it  is  said  that  orders  issued  by  a 
building  association  to  a  stockholder  do  not  entitle  him  tc 
stand  as  an  absolute  creditor  pf  the  association,  but  only  as 
a  member  with  a  claim  upon  the  corporate  assets  after  pay- 
ment of  the  corporate  debts.' 

'See  ante,  §§  iii.etseqq.    As  to  bility;  it  is  a  mere  evidence  of  in- 

by-law    provisions  in  restraint  of  debtedness,  and,  after  payment,  is  £ 

actions   at  law,  requiring  arbitra-  voucher  in  the  hands  of  the  treas- 

tion,  etc.,  see  post.  §271.  urer.   Ashland  Banking  Co.  z/.  Cen 

2  Newlin  v.  The  Milton  Building  tralia  Mutual  Saving  Fund  Asso 

and  Loan  Association  No   2,  9  W.  elation,     9    Luz.   Leg.   Reg.  (Pa.] 

N.   (Pa. )  220.     See  also  Christian's  41. 

App.,  104  Pa.  188,  189.     Nor  is  an  3  Heggie  v.  Building  and  Loat 

order  drawn  by  the  president  upon  Association,  107  N.   C.   581;  12  S 

the  treasurer  a  bill  of  e:schange,  or  S,.  Rep.  275. 
possessed  of  the  quality  of  negotia. 
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§  255.  It  is  no  longer  a  doubtful  question  whether  or 
not  the  twofold  relation  of  corporator  and  creditor  of  the 
corporation  can  be  sustained  by  the  same  person/  or 
whether  or  not  a  member  of  a  corporation,  standing  to  it  in 
the  relation  of  a  creditor  merely,  having  a  present  and  per- 
fected demand  against  it,  may  become  the  plaintiff  in  a  suit 
against  the  corporation  to  enforce  the  claim.^  This  does 
'  not  extend  to  allowing  a  member  or  a  building  association, 
qua  shareholder,  to  sue  the  society  for  the  value  of  his  paid- 
up  stock  before  the  winding  up  of  the  society  or  the  series 
to  which  he  belongs.  The  value  of  the  stock,  as  has  been 
seen,  is  not  a  present  subsisting  claim  against  the  building 
association  in  any  one  of  its  members  before  final  settle- 
ment, but  depends  upon  his  going  through  the  whole 
course  and  can  be  ascertained  only  upon  actual  winding- 
up.^  But  remembering  that  reference  is  here  had  only  to 
definite  and  complete  rights,  arising  out  of  contract  rela- 
tions between  the  member  and  the  society,  independently 
of  those  of  membership  merely,  a  member  of  a  building  as- 
sociation is  just  as  free  to  sue  the  corporation  to  which  he 
belongs,  in  order  to  enforce  such  rights,  as  any  stranger  in 
a  similar  position. 

§  256.  The  assignment  to  a  member  of  a  withdrawn 
member's  unpaid  balances  makes  him  a  creditor  to  the 
same  extent  that  the  assigning  member  was  such.    If  the 

'  Criswell's  App.,    icra  Pa.   488,  to  wind  up  and  make  distribution. 

494.  Britton  V.  The  Ameri-can  Building 

2  Angell  and  Ames,  Corp  ,  §  394;  and    Ix)an  Association,    12    Phila- 

Hennighausen  and  Wolff,  Rec'rs,  430;  35  Leg.  Int.   (Pa.)  474.     Nor 

V.  Tisher,  50  Md.  583;  U.  S.  Build-  does  the  report  of  auditors  fixing 

ing  and  IvOan  Association  v.  Silver-  the  value  of  the  shares  entitle  a 

man,  85  Pa.   394,  and  ante,  ^§  118-  withdrawing   member  to    a  judg- 

119.  *  ment  for  that  amount,  for  want  of 

'  O'Rourke    v.  West  Pennsylva-  an  aflidvavit  of  defence,  the  value 

nia  Ivoan  and  Building  Association,  the  shares  being  liable  to  a  deduc- 

93  Pa.  308.     Nor,  in  Pennsylvania,  tion.     Love  v.  Building  and  Loan 

can    a   member    obtain  judgment  Association,  1 1  W.  N.  (Pa. )  303.  See, 

against  the  society,  for  want  of  an  however,  supra,  §  248,  note,  as  to 

affidavit  of  defence,  for  the  value  of  the  effect  of  the   auditors'  repbrt, 

his     shares,      merely    upon     the  etc.,   as  prima  facie  evidence    of 

strength  of  the  report  of  auditors  maturity  where  this  is  made  a  de- 

that  the  shares  were  at  par,  and  be-  fence  to  the  enforcement  of  the 

fore  a  meeting  has  been  convened  borrower's  obligation. 
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transfer  is  of  an  ascertained  balance  due  the  assignor  in  the 
hands  of  the  society,  and  is  made  to  a  continuing  membei 
of  the  association,  the  latter  is  in  the  position  of  one  whc 
holds  a  claim  against  the  same,  which  is  entirely  distinci 
from  his  own  rights  as  a  member,  and  which  he  may  en- 
force against  the  society.  It  has,  therefore,  been  held, 
that  where  a  member  becomes,  by  assignment,  the  holder 
of  claims  of  balances  due  other  members  who  have  with- 
drawn, but  whose  lawful  demands  have  not  yet  been  paid 
by  the  building  association,  his  claim,  upon  which  he  has  a 
perfect  right  to  sue  the  association,  is  not,  in  such  case, 
liable  to  set-off  or  reduction  by  the  building  association  on 
account  of  losses  sustained  since  the  ascertainment  of  those 
balances.  As  a  shareholder,  it  is  argued,  every  member  is 
liable  for  his  proportion  of  the  common  losses  ;  but  as  a 
creditor,  he  is  entitled  to  recover  the  amount  due  him  inde- 
pendently of  all  losses  ;  and  if  there  are  acknowledged  and 
ascertained  balances  standing  in  favor  of  any  persons  who 
were  members  and  had  withdrawn,  they  must  be  presumed 
to  have  been  arrived  at  after  allowing  all  deductions  to 
which  the  withdrawing  members,  the  assignors,  were  then 
subject  or  liable,  and  as  such,  the  claim  passes  in  its  integrity 
to  the  assignee,  to  be  enforced  by  him,  or  set-off  against  a 
claim  which  the  association  may  have  upon  him.' 

§  257.  Where  there  has  been  a  promise  by  a  building 
association  to  loan  a  certain  sum  of  money  to  a  member, 
he  cannot,  in  case  of  subsequent  refusal  of  the  company, 
maintain  an  action  of  assumpsit  to  recover  the  sum  thus 
promised  from  it.^  "  The  judgment  could  only  be  for  a 
sum  of  money  certain,  and  would  finally  settle  and  deter- 
mine that  that  amount  belonged  to  the  plaintiff.  It  would 
be  conclusive  upon  the  parties  ;  and  would,  as  a  necessary 
consequence,  estop  the  defendant  from  afterwards  claiming 
that  the  money  so   recovered   was  loaned  to  the  plaint- 

1    Hennighausen     and      Wolfif,  ciety's  attorney  had,    without  its 

Receivers,  etc.,  v.  Tisher,  50  Md.  knowledge  or  consent,  placed  the 

583.    {Saedquceref  See  ?§  141-142. )  mortgage  offered  by  the  applicant, 

^  Conway  v.  The  Log  Cabin  Per-  and  which  was  deemed  insufficient 

manent    Building  Association,   52  security,  and  rejected,  upon  record. 

Md.    137.     Even  although  the  so-  See  ante,  §  124. 
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i£E." '  The  remedy,  in  such  case,  might  be  an  action  on  the 
case  for  breach  of  contract.^  But  the  association  is  not  com- 
pellable in  equity  to  perform  specifically  an  obligation 
to  lend  money  to  a  member,  who  has  bid  ofF  the  loan  at 
auction,  when  its  solicitor  believes  the  title  offered  as 
security  to  be  defective.^ 

§  258.  The  case  of  a  plaintiff  suing  a  building  asso- 
ciation for  damages  upon  an  unjust  refusal  to  allow  a 
transfer  on  its  books  of  shares  acquired  by  him,  the  transfer 
of  which  was  duly  requested  of  the  society's  ofScers, 
presents  no  features  different  from  those  characterizing 
similar  actions  against  other  corporations.  The  right  to 
sue  the  association  in  such  case  is  undoubted,^  and  the 
measure  of  damages  is  the  same,  mutatis  mutandis,  as  in 
other  corporations,  viz. :  the  value  of  the  stock  at  the  time 
of  refusal,  which  is  to  be  ascertained  by  getting  the  amount 
■,paid  thereon  as  dues,  and  adding  interest  from  the  time  of 
the  several  payments.^ 

Society  Must  be  Party'  to  Bill  in  Certain  Causes. 

§  259.  Where  the  deeds  of  conveyance  of  real  estate 
conveyed  by  the  trustees  of  a  building  association  contained 

'  In   Bennett  v.    Merchantsville  and  L.  Association,  41  iST.  J.  Eq.  20 

Building,  etc.,  Association,  44  N.  J.  See  note  to  this  case  as  to  specific 

Eq.  n'i6;  22  A.  and  E.  Corp.  Cas.  enforcement  of  contracts  to  borrow 

623;  13  Atl.  Rep.  852;  12  Centr.  R.  or  lend  money:  and  compare  Berg- 

232;  3  R.  and  Corp.  I/.  J.  610.     A,  man  v.  St   Paul  Mut.  B.  Associa-  . 

a  member,  borrowed  money  from  tion,  29  Minn.  282;  13  N.  W.  Rep. 

the  society,  to  be  paid  to  him  as  re-  122. 

quired  for  the  erection  <?f  a  house  ^  German  Union  Building  and 
on  a  lot  mortgaged  as  security.  B  Savings  Eund  Association  v.  Send, 
furnished  lumber  and  understood  mayer,  50  Pa.  67;  State,  Galbraith 
he  was  to  be  paid  out  of  this  money,  v.  People's  Building  and  Loan  As- 
which  was  entrusted  to  C,  a  ,mem-  sociation  of  Camden,  43  N.  J.  L,.  389- 
ber  of  a  committee  of  the  society^  *  lb.  and  North  America  Build- 
to  be  so  paid  out.  C  appropriated  ing  Association  v.  Sutton,  35  Pa. 
part  of  the  money  to  the  payment  463.  See  also  Larkins'  App.,  38  Pa. 
of  a  debt  owing  him  by  it.  It  was  457.  And  see  post,  §§  473-474. 
held  that  B  could  sue  C  and  the  But  where  the  stock  has  a  readily 
society.                                            ,  ascertainable    value    in  the  stock 

'  Conway  v.  The  IvOg  Cabin  Per-  market,   that  would    probably  be 

manent       Building      Association,  the    measure.      See    Babcock    v. 

supra.  Middlesex  Savings  Bank  and  Build- 

'  Conklin     v.     People's    Build,  ing  Association,  28  Conn.  302. 
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certain  restrictive  covenants  agreed  to  in  the  conveyance! 
by  the  grantees,  one  covenant,  in  particular,  being  to  the 
efiect  that  the  restrictive  covenants  should  not  only  inure 
to  the  benefit  of  the  persons  for  the  time  being  entitled 
under  the  conveyances  to  be  thereafter  made  by  the  cov- 
enantees, but  that  the  covenantees  should  be  deemed  to  be 
trustees  of  the  covenants  for  the  benefit  of  the  persons  foi 
the  time  being  claiming  under  any  conveyaijces  already 
made  by  the  trustees  of  the  society ;  it  was  held  that  the 
trustees  were  necessary  parties  to  a  bill  brought  to  enforce 
the  performance  of  the  restrictive  covenants, — the  bill  be- 
ing filed  by  the  purchaser  of  a  grantee  against  anothei 
person  standing,  in  respect  of  the  society,  in  a  similar  po- 
sition as  himself.'  And  in  an  equitable  proceeding  by  a 
member  against  misbehaving  ofiicers  of  the  building  asso- 
ciation, it  has  been  seen,  the  latter  must  be  made  a  party 
defendant.^ 

Nature  and  Qualifications  of  Right  of  Ordaining  By-Laws. 

§  260.  The  power  of  ordaining  by-laws,^  a  sort  of  private 
statutes  for  the  internal  government  of  the  association, 
regulating  details  impossible  to  foresee  and  provide  for 
either  by  general  statutes  or  by  original  charter,  is  inci- 
dental to  the  very  being  of  a  corporation,  being  annexed  to 
it  tacitly  by  law,  if  not  expressly  conferred  by  charter.^ 
And  clauses  in  a  charter  granted  by  special  act  of  lyCgisla- 
ture,  giving  "the  force  and  effect  of  legal  enactment "  to 
the  "  constitution  and  by-laws  "  that  may  be  adopted  by 
the  society,  confer  no  greater  sanction  than  that  usually 
given  in  charters  which  contain  no  such  provisions.'  Or- 
dinarily this  power  resides  in  the  corporate  meeting  of  the 

'  Eastwood  V.  Lever,  4  DeG.,  J.  constitution  and  by-laws:    Wang- 

and  S.  114.  erien  v.  Aspell,  42  Ohio  St.  655;  24 

2  See  ante,  \  194.  N.  E.  Rep.  405.     Infra,  §  272. 

'  The  power  of  making  new  by-  *  See  Angell  and  Ames,  Corp.,  §§ 

laws  necessarily  includes    that    of  325-368;    Field,  Corp.,   11    294-313; 

changing    existing    by-laws    from  i  Morawetz,  P.  C,  §491,— andcase 

time  to  time,  and  the  latter  jiower  in  next  note, 

is  unaffected  by  the  fact  that  the  '■  Martin   v.  Nashville   Building 

members  all  signed   the    original  Association,  2  Cold.  (Tenn.)  418. 
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stockholders/  to  be  exercised  by  them  in  the  same  manner 
in  which  the  charter  directs  them  to  exercise  other  powers, 
or  to  transact  general  business.^  It  is  only  by  express 
charter  provision,  that  this  power  can  be  delegated  to  par- 
ticular officers  or  bodies  of  members,  e.  g.^  the  Board  of 
Directors.^  In  such  case,  and  wherever  the  charter  pre- 
scribes the  mode  in  which  by-laws  shall  be  passed,  or  the 
preliminaries  to  be  observed  in  order  to  make  them  effect- 
ual and  valid,  all  regulations  upon  the  subject  must  be 
strictly  followed/  And  all  by-laws,  to  be  binding,  must  be 
in  conformity  (i)  with  existing  and  supreme  laws,  «>.,  with 
the  constitution  of  the  United  States,  and  the  acts  of  Con- 
gress under  it ;  with  the  constitution  and  all  valid  laws  of 
the  State  of  which  the  society  is  a  corporation  ;  and  with 
the  common  law  as  there  accepted  ;  (2)  with  the  charter, 
its  letter  and  its  spirit ;  (3)  with  reason  and  equity/  Where 
these  features  are  found,  and  the  by-law  has  been  properly 
passed,  every  member's  consent  is  conclusively  presumed 
and  his  submission  required/ 

By-Laws  Must  Conform  to  Constitution  and  General  Laws 
of  Union  and  State. 

§  261.  The  Constitution  of  the  United  States,  and  the 
laws  enacted  by  Congress,  are  part  and  parcel  of  the  consti- 
tution and  laws  of  every  individual  State,  and  as  such  are, 
so  far  as  applicable,  equally  supreme  with  the  latter  over 
the  corporation  formed  under  them.  A  by-law  which  con- 
travenes any  provision  of  either  is  utterly  void ;  and  not 

'  Morton    Gravel    Road    Co.    v.  ■'A  majority  constitutes  a  quorum 

Wysong,  51  Ind.  4.  for  the  purpose  of  passing  a  by-law, 

^  As  to  rules  relating  to  corporate  where  no  special  number  is  fixed, 

meetings,  see  ante,  W  159-163.  But  the   co-operation  of  a  person 

^  See  Morton  Gravel  Road  Co.  7).  not  intended  by  charter  to  have  a 

Wysong,  supra;  and  see  Heintzel-  voice  will  invalidate  the  law. 

man     v.    Druids    Relief    Associa-  '  Lynn   v.  Freemansburg  Build- 

tion,  38  Minn.  138,  36  N.  W.   Rep.  ing  and  Loan  Association,  117  Pa., 

100,    that    the  ,  power   to    amend  i,  12. 

may  be  conferred  upon  the  direct-  *  See    Hagerman    v.    The    Ohio 

ors  by  the  by-laws  themselves.     Of  Building  and  Savings  Association , 

"immemorial' usage,"  which  may  25  Ohio  St.  186;  Angell  and  Ames, 

also  authorize  such  delegation  in  Corp.,  §  499;  Field,   Corp.,  §  226; 

some  cases,  there  can  be  no  ques-  ante,  §  62. 
tion  in  building  associations. 
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only  the  laws  in  force  at  the  time  of  the  granting  of  the 
charter  (of  which  the  common  law  of  the  State  is  an  essen 
tial  part),  but  all  that  may  be  subsequently  passed  are  to  be 
taken  into  consideration.^ 


Also   with    Charter   and  Purpose   of  Incorporation  and 
Statutes  Regulating  Same. 

§  262.  The  authority  to  pass  by-laws  is  the  authority  tc 
pass  such  by-laws  as  are  consistent  with  the  articles  of  in 
corporation.^  Hence  all  by-laws  must  conform  to  the  pur 
poses  for  which  the  corporation  is  created,'  as  gathered  from 
its  charter,  and  must  be  in  accordance  with  the  intentior 
which  dictated  the  same  ;  otherwise  they  are  void.'  It  is, 
however,  the  legitimate  province  of  the>  lycgislature  to  de 
fine  the  purposes  for  which  corporate  capacity  may  be  con- 
ferred and  acqiiired.  Its  will  may  be  expressed  in  granting 
a  specific  charter  directly  ;  or  it  may  be,  once  for  all,  de- 
clared by  a  general  statute  under  which  the  associations  de 
siring  the  privileges  of  building,  associations  may  become 
incorporated.  In  either  case,  the  spirit  of  the  enactmeni 
— the  intention  of  the  I/Cgislature  in  providing  for  this 
particular  species  of  corporations  a  particular  class  of  pow- 
ers— governs  the  conduct  of  the  association,  and  circiim- 
scribes  the  extent  of  its  lawful  enterprises,  just  as  the  ex- 
press provisions  of  the  enactment  become  an  essential  pari 
of  the  charter  itself.  In  this  connection  it  must  be  remem- 
bered that  the  provisions  of  a  charter  granted  under  a  gen- 
eral enactment,  far  from  being  conclusive,  are  themselves 
valid  only  when  in  conformity  with  the  statute,  and 
nullities  when  in  opposition  to  it.*  A  by-law  which  is 
contradictory  of  such  provisions,  if  in  harmony  with  the 
statute,  is  therefore  perfectly  valid.^  For  the  purposes  ol 
the  present  discussion,  however,  it  is  to  be  assumed  thai 
the  charter  conforms  to  the  statute. 

§  263.  When  there  is  a  question,  whether,  in  point  ol 

'  See  ante,  §§  29,  30,  36,  40-42.  3  Martin  .  v.    Nashville  Buildinj 

"Bergman  v,  St.   Paul  Mut.   B.  Association,  2  Cold.  (Tenn.)  418. 

Association,   29   Minn.   275;  13  N.  "  See  ante,  %l  40-41. 

W.  Rep.  120.  6  Booz's  App,,  109  Pa.  592. 
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fact,  the  by-law  is  such  as  to  frustrate  the  legitimate  and 
declared  object  of  the  association  ;  then,  in  a  controversy 
regarding  its  enforcement,  the  jury  becomes  practically  the 
judge  of  its  legality  or  illegality.'  If  no  other  facts  appear 
to  the.  jury,  by  the  proof,  going  to  show  the  object  of  such 
an  association,  than  the  constitution  or'  by-laws,  and  the 
contract  made  in  accordance  therewith,  a  verdict  that  the 
contract  is  not  illegal,  is  not  only  supported,  but  required, 
by  the  ^vidence.^  But  if  it  be  shown,  by  proof  satisfactory, 
that  the  practical  operation  of  the  by-law  is  such  as  to  de- 
feat that  declared  object,  or  to  bring  about  a  result  not  law- 
ful ynder  the  laws  of  the  State,  and  the  declared  purposes 
of  the  incorporation  the  by-law  must  be  held  to  be  void,' 
and  contracts  made  with  those  who  deal  with  the  associa- 
tion under. the  illegal  by-law  cannot  be  enforced  by  the 
courts.^  * 

§  264.  But  where  the  by-law  is,  upon  its  face,  clearly  a 
violation  of  the  charter  and  of  the  statutes,  it  is  presump- 
tively void.  Thus,  where  the  statute  prohibits  the  in- 
vestment of  the  corporate  money  ilpon  any  security  ex- 
cept that  of  real  estate  or  the  public  funds,  a  by-law  per- 
mitting loans  upon  the  security  of  the  borrower's  shares  in 
the  society  is  void.'*  So,  where  the  act  directs  that  the 
building  association  shall  put  up  its  money  at  auction,  and 
that  the  member  bidding  the  highest  premium  shall  be  en- 
titled '  to  the  loan,  a  by-law  fixing  a  minimum  premium, 
under  which  no  bids  are  to  be  received,  is  entirely  void  ;  * 
and  where  its  operation  -has  compelled  a  member  to  con- 

'  Parker  v.  The  Fulton  L,oan  and  and  Ijoan  Association,  77  N.  C.  145; 
Building  Association,  46  Ga.  166.       ,    see  al^o  I/ord  and  Robinson  v.  The 

^  lb.  Essex  Building  Association  No.  4, 

'  Martin  v.  The  Nashville  Build-  37  Md.  320;  and  infra  passim. 

ing  Association,    2   Cold.    (Tenn. )  =  CuUerne  z'.  London  and  Suburb. 

418;  Herbert  v.    Kenton   Building  Gen.   Perm.   Benef.    Building    So- 

and  Savings  Association  of  Coving-  ciety,    (C.  A.)  25  Q.   8.0.485129 

ton,  II  Bush  (Ky.)  296;  Gordon  v.  W.  R.  88. 

Winchester  Building  and  Accumu-  « Stiles'  App.,  95  Pa.    122;  State 

lating   Fund    Association,    12    Id,  v.  Greenville  Building  Association, 

no.     ,  29  Ohio  St.  92;  State  v.  The  Ober- 

<  Mills  V.  Salisbury  Building  and  lin  Building  and  I,oan  Association, 

Iioan  Association,   75   N.  C.    292;  35  Ohio  St.  258. 
tiEtham    V.  Washington    Building 
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tract  for  a  higher  pemium  than,  in  the  course  of  free  anc 
•legitimate  competition,  he  would  have  been  obliged  to  bid 
the  excess  cannot  be  recovered  from  him.  But  it  mustap 
pear  that  he  was  prejudiced  by  the  operation  of  the  illega 
by-law.' 

§  265.  In  like  manner,  where  the  charter  called  for  a 
division  of  funds  whenever  the  shares  in  any  series  became 
worth  $200,  a  by-law  was  held  void  which  directed  that 
whenever  the  value  of  the  certificates  of  any  series  was 
equal  to  $200  each,  and  there  were  not  funds  enough  ir 
the  treasury  to  pay  non-borrowers,  then  one  half  of  the  en- 
tire income  shotild  be  set  aside  for  that  purpose  ;  and  when- 
ever there  were  J200  in  the  treasury  it  should  be  put  up 
for  sale,  the  holders  in  the  series  only  being  allowed  to  bid, 
and  the  money  should  be  paid  to  the  highest  bidder,  the 
premium  being  first  deducted  and  added  to  the  value  of 
the  remaining  certificates.^  To  this  same  category  of  illegal 
by-laws  belong  all  such  as  place  restraints  beyond  merely 
formal  regulations  calculated  to  secure  order,  certainty,  and 
expedition,  and  in  no  way  interfering  with  or  delaying 
established  rights,  upon  the  withdrawal  of  members,  where 
that  right  is  given  by  statute  upon  compliance  with  cer- 
tain requirements.-^ 

§  266.  Of  the  different  classes  of  by-laws  void  for  trans- 
cending the  charter,  the  following  may  be  noticed  :  by-laws 
creating  a  new  office,  imposing  an  oath  of  office  where 
none  is  provided  by  the  constitution,  giving  a  vote  to  a 
person,  or  a  casting  vote  to  an  officer,  who  is  not  entitled  to 
it  by  the  charter,  restricting  the  right  of  an  officer  to  vote 
to  a  mere  casting  vote  in  case  of  a  tie,  altering  the  pre- 
scribed method  of  election,  or  imposing  new  or  additional 
tests  or  qualifications  on  members  or  voters,  and  changing 
the  salaries  of  officers,  having  their  salaries  already  fixed 
in  the  charter,  or  by  special  contract."* 

§  267.  It  is  but  a   corollary  of  the  foregoing  proposi- 

'  Orangeville      Mutual      Saving      tual  Saving  Fund  and  Building  As- 
Fund    and    Loan   Association    v.      Sociation,  7  W.  N.  (Pa. )  95. 
Ybung,  9  W,  N.   (Pa.)  251.  '■    '       3  gee  ante,  §  132. 

•^  Rodgers  v.  South  Western  Mu-  ■•  See  Angell    and    Ames,  Corp. 

§  345. 
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tions,  that,  where  a  by-law  is  capable  of  two  interpreta- 
tions, one  giving  it  a  lawful,  the  other  giving  it  an  unlaw- 
ful effect,  the  former  must  be  adopted.' 

By-liaws  must  be  Reasonable  and  Equitable. 

§  268.  Particularly  important  in  the  matter  of  fines  and 
forfeitures,  the  attributes  of  reasonableness  and  equity  are 
essential  to  the  validity  of  all  by-laws.^  For  instance,  the 
original  rules  of  a  building  society  provided  for  the  ap- 
pointment of  a  standing  body  of  arbitrators  to  settle  dis- 
putes between  it  and  its  members,  three  of  that  body  to  be 
chosen  by  lot  to  decide  any  particular  dispute.  After  a 
controversy  had  arisen  between  the  society  and  one  of  its 
members  who  had  given  notice  of  withdrawal,  the  former 
undertook  to  change  the  rules  so  as  to  permit  it  to  select 
the  tribunal  to  try  the  controversy.  Assuming  that  a 
member  who  had  given  notice  of  withdrawal  might  be 
bound  by  changes  made  thereafter  in  the  rules,'  it  was  nev- 
ertheless held  that  this  change  could  not  be  permitted  to 
affect  the  controversy  pending.*  It  is  true,  that  what  is 
bad  as  a  by-law  as  against  common  right,  may  be  good  as 
a  contract ;  since  a  man  may  part  voluntarily  with  a  com- 
mon right,  of  which  it  is  impolitic  and  unjust  to  permit 
him  to  be  deprived  by  a  by-law  passed  without  his  assent, 
or,  perhaps,  knowledge.'  Whilst,  therefore,  a  by-law  may 
be  void  as  against  strangers  and  dissenting  members,  it  may 
yet  be  good  as  a  contract  between  the  association  and  those 
of  its  members  who  assented.  And  the  principle,  that  all 
the  corporators  are  presumed  to  assent  to  what  is  done  at  a 
regular  meeting,  will  not  deprive  a  dissenting  member  of 
his  remedy.  Where  that  presumption  applies,  it  goes  hand 
in  hand  with  the  other  presumption,  that  the  corporation 
will  pass  only  legal  votes  ;  and  where  this  latter  fails  in 
point  of  fact,  the  other  drops  also."     That  is  to  say,  the 

'  Simpson    v.    Greenfield    Build.  ■■  Christie  v.  North.  Counties,  etc., 

and  Sav.  Association,  38  Ohio  St.  Soc,  43  Ch.  D.  62. 

349-  *  Angell  and  Ames,  Corp.,  \  342. 

'^  Ivynn  v.  Freemansburg  Building  ^  Angell  and  Ames,  Corp.,  \  342; 

and  Loan  Association,  117   Pa.   i,  ^t.     Stetson  z/.  Kempton,  13  Mass. 

II.  282;  Insurance  Co.  v.    Connor,    17 

'  See  ante,  l\  141-142.  Pa.  136. 
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conclusive  presumption  that  every  member  assents  to  th( 
by-laws  adopted  by  the  majority,  applies  only  where  thost 
by-laws  are  within  reason  and  equity,  and  does  not  applj 
where  these  limits  are  exceeded.^ 

§  269.  tlpon  the  requirement  of  equity  and  reasonable 
ness,  probably,^  rest  the  doctrine  that  by-laws  are  to  be 
given  a  prospective,  rather  than  a  retrospective  operation; 
So  far  as  rights  acquired  by  members  against  the  society 
under  contracts  in  which  they  deal  with  each  other  as 
strangers  are  concerned, — rights  which  do  not  spring  from 
and  are  not  modified  by  the  membership  relation  arid  intc 
which  the  latter  does  not  enter, — they  cannot,  of  course,  be 
affected  by  any  by-law  passed  after  they  have  become 
vested.*  But  as  to  those  rights  also  which  spring  from  the 
membership  relation,  from  the  original  contract  of  mem- 
bership, it  may  be  said,  that,  even  though  designed  to  have 
a  retrospective  operation,  a  by-law  cannot  belcome  effective, 
without  the  consent  of  the  member,  substantially  to  alter 
the  right  he  acquired  under  a  former  state  of  the  rules,  in 
reliance  upon  which  presumptively  he  assumed  the  mem- 
bership relation,  and  entered  into  the  contract  of  member- 
ship.°  ,  An  apt  illustration  is  afforded  by  a  decision  in  New 
York.  The  capital  stock  of  a  corporation  to  shares  of'  which 
a  party  subscribed  was,  according  to  the  then  by-laws,  all 
of  one  class  and  equal.  A  subsequent  by-law  undertook  to 
divide  the  corporate  stock,  in  the  hands  of  its  owners,  into 
two  classes,  giving  one  of  them  a  preference  over  the  other 
in  sharing  in  the  earnings  of  the  company.  At  the  suit  of 
the  party  referred  to,  whose  stock  was  not  in  this  latter 
class,  the  by-law  was  declared  invalid.*  Upon  the  same 
principle,  the  recent  decision  of  the  Colorado  Court  of  Ap- 
peals is  sustainable,  in  which  it  was  declared,  that,  where 
one  became  a  member  of  a  building  association  at  a  time 
when  its  by-laws  permitted   non-borrowing  members  to 

'  Hagerman  v.  The  Ohio  Building  =  See  ante,  §§  141-142. 
and  Savings  Association,  25  Ohio  ■■  See  ante,  §§  141-142. 
St.  186.  5  See  aiite,  §§  141-142. 

*  See  In  re  Norwich  and  Norfolk  «  Kent  v.  Qtiicksilver  Mining  Co., 

Building  Society,  Smith's  case,  L.  78  N.  Y.  159. 
R.  I  Ch.  D.  481. 
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withdraw  upon  a  certain  notice  receiving  the  amounts  paid 
in  by  them  without  interest,  that  right  could  not  be  taken 
away  from  him  by  a  repeal  of  said  by-laws.'  In  each  of 
these  cases,  the  attempt  was,  by  subsequent  by-law,  to  take 
away  from  the  member  a  right  which  was  of  the  essence 
of  his  contract  of  membership, — ^to  destroy  a  substantial 
part  of  the  consideration  upon  which  his  entrance  into  that 
contract  was  presumptively  founded  :  in  the  one  case,  the 
right  to  share  equally  in  proportion  to  his  stock  interest  in 
the  common  earnings, — in  the  other,  the  right  to  dissolve 
his  connection  at  pleasure  in  a  certain  way  and  upon  pre- 
arranged terms.^  Of  course,  where  the  change  made  by 
the  new  by-law  is  not  of  such  a  character,  but  where,  look- 
ing at  the  fundamental  scheme  of  the  common  enterprise, 
it  is  in  the  line  of  its  original  puirposes,  the  same  objection 
does  not  hold  good,  but  the  presumption  obtains  that,  by 
his  contract  of  membership,  the  member  has  agreed  in  ad- 
vance to  submit  to  all  lawful  alterations.  And  Jn  so  far  as 
his  contract  of  membership  and  his  duties  as  a  member 
enter  into  and  are  part  and  parcel  of  any  other  contract  he 
may  make  with  the  association,  such  alterations  cannot  be 
said  to  impair  it,  either.^ 

By-Liaws  Manifestly  Contrary  to  Interest  of  Society,  etc., 
Void. 

§-  270.  By-laws  which  are  manifestly  contrary  to  the  in- 
terests of  the  association,*  and  all  "  nugatory  and  vexatious, 
unequal,  oppressive  "  by-laws  are  void.^ 

By-Laws  Restricting  Members  from  Pursuing  Legal  Kem- 
edies.    Arbitration. 

§  271.  As  a  general  thing,  "by-laws  prohibiting  mem- 
bers from  pursuing  their  legal  remedies  beyond  the  juris- 
diction of  the  corporation,  are  void  ;  since  no  power  less 
than   that   of  the  lyCgislature  can    exclude  a  subject   or 

,     '  Holyoke    Building    and    Loan  ^  See  ante,  §§  141-142. 

Association  v.  Lewis,  i  Colo.  App.  ■*  See  Gosling  v.  Veley,  12  Q.  B. 

127;  27  Pac.  Rep.  872.     See  ante,  §  347. 

113,  note.  5  See  Angell  and  Ames,  Corp.,  \ 


See  ante,  \\  99  et  seqq.  347. 
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citizen  from  his  right  to  legal  redress."  '  Yet  the  desirablf 
results  to  be  attained  by  providing  a  method  of  settling 
disputes  between  the  building  association  and  its  members 
without  the  intervention  of  the  courts,  is  self-evident.  A 
regular  system  of  arbitration  has,  therefore,  been  devised  ir 
England,  and  made  applicable  to  building  associations  Bj 
statute,^  giving  the  arbitrators  the  privilege,  at  the  requesi 
of  either  member  or  association,  to  state  a  case  for  the 
opinion  of  the  court.'  No  attempt  has  been  made  in  this 
country  to  introduce  such  a  system  generally,  although  in- 
dividual building  associations  have  at  times  adopted  rules 
providing  for  the  adjustment  of  certain  specified  differences 
between  the  association  and  its  members  by  reference.  If, 
between  the  society  and  the  member,  these  be  made  part 
of  an  express  contract,  they  will  be  enforced.  Thus,  in 
Virginia,  a  borrower  covenanted,  that,  in  case  of  his  de- 
fault, and  the  sale  of  the  mortgaged  land,  or  if  the  associa- 
tion should  decide  to  dissolve  before  the  time  fixed  in  its 
charter,  it  should  receive  from  the  borrower,  or  out  of  the 
proceeds  of  the  sale  of  the  mortgaged  premises,  in  the  first 
case,  in  discharge  of  his  obligation,  such  an  amount  as 
might  be  determined  ^^pon  by  referees  chosen  by  both 
parties,  according  to  the  rate  at  which  shares  might  be 
redeeming  at  the  time  of  stiteh  sale  or  dissolution.  It 
was  held  that  this  agreement  was  not  unlawful,  that  the 
parties  were  competent  to  ihake  it,  and  that  it  must  be  en- 
forced.* 

'It).,§   341;   Mentz   V.   Armenia  Association,  22  Grattan  (Va  )  233. 

Fire  Ins  Co. ,  79  Pa  478,  480.  That  members  who  have  given  no- 

'37  and  38  Vict. ,  C.  42 ,  §  21.  tice  of  withdrawal  are  still  members 

=■  37  and  38  Vict  ,  C.  42,  ?  36,  within  the  meaning  of  a  provision 
which  has  been  held  to  oust  the  for  settling  by  arbitration  disputes 
jurisdiction  of  the  courts:  Hack  v.  between  the  society  and  its  mem- 
London,  etc.,  Soc,  23  Ch.  D.  103;  bers:  Walker  v.  Gen.,  etc..  See, 
Municipal,  etc.,  Soc.  v.  Kemp,  9  36  Ch.  D.  777,  see  ante,  §  109:  and 
Agp.  Cas.  260.  As  to  what  dis-  that  the  society  cannot,,  while  a 
putes  do  not  come  within  the  pro-  dispute  is  pending,  change  the 
visions  for  arbitration,  see  French  method  of  selecting  arbitrators  to 
V.  Municipal,  etc,  Soc,  53  h.  S  ,  try  it:  Christie  v.  North.  Counties, 
Ch.  D.  745;  Johnson  v.  Altrincham,  etc.,  Soc  ,  43  Ch.  D,  62,  see  ante,  § 
etc,  Soc,  49  L.  T.,.N.  S.  568.  268! 

*  White  V.  Mechanics'  Building 
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Notice  of  New  By-Laws. 

^  §  273.  It  has  been  said  that  a  person  has  the  right  to 
treat  the  by-laws  given  to  him  on  his  becoming  a  member 
in  a  building  association  as  all  the  by-laws  the  association 
has,  and  that  he  is  not  bound  to  take  notice  of  modifica- 
tions of  the  same  {e.g.^  with  respect  to  withdrawing)  on  the 
record  of  the  company  simply,  without  further  notice  to 
him,  which  notice  must  be  proved  by  the  company  to  have 
been  given  to  him,  where  it  seeks  to  hold  him  affected  by 
such  modifications.^  Where  notice  of  a  new  by-law  is 
necessary  in  order  to  affect  a  person  by  it,  it  must  of  course 
be  proven  against  shareholders  as  well  as  strangers  by 
direct  or  by  presitmptive  evidence,  and  cannot  be  imputed 
by  an  arbitrary  rule  of  law.^  But  the  rule  that  members 
of  a  corporation  are  bound,  in  matters  pertaining  to  their 
rights  and  duties  as  such,  by  every  by-law  lawfully 
adopted,  results,  not  from  any  supposed  notice  to  them  of 
the  by-law,  but  from  the  implied  terms  of  their  agreement 
of  membership,  wherefore  it  is  ordinarily  quite  immaterial 
whether  they  had  notice  of  a  new  by-law  or  not.^  The 
contract  of  membership  carries  in  gremio  the  right  on  the 
part  of  the'  society  to  alter  the  by-laws  from  time  to  time.^ 
It  is  a  right  which  is  given  it  by  statute.  A  person  can- 
not, therefore,  become  a  member  on  condition,  expressed 
or  implied,  that  the  by-laws  shall  remain  as  they  are  at  the 
time  of  his  accession  to  it,  and  has  no  right  to  presume 
that  they  will  so  remain,  or  at  any  time  to  bind  the 
society  by  his  acting  upon  the  supposition  that  they  have 
so  remained, — beyond  this  that  the  fundamental  terms  of 
his  original  contract  of  membership  must  continue  un- 
changed, except  by  his  consent. 

Estoppel  Upon  Disputing  "Validity  of  By-Law. 

§  273.  One  who  has  acted  as  a  member  and  enjoys  the 
benefits  of  membership  in  a  building  association  under  its 

'  McKenney  v.    Diamond  State  ^  jbid^ 

Loan   Association,    (Del.)   18  Atl.  <  Rosenburg  v.  Northumberland 

Rep.  905.  Building  Soc,  22  Q.  B.  D.  373,  per 

2 1  Morawetz,  Priv.  Corp.,  1 500a.  Fry,  h.  J.    See  supra,  §  260,  note. 
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by-laws,  cannot  be  heard,,  when  they  are  sought  to  be  en- 
forced against  him,  to  dispute  their  validity.^ 

Foreign  Building-  Associations. 

§  274.  A  corporation  chartered  by  one  state  is,  wher 
acting  in  a  corporate  capacity  in  another  state,  subject  tc 
all  the  laws  and  regulations  of  the  latter.^  It  cannot  dc 
any  acts  which  by  the  laws  or  policy  of  the  state  in  which 
it  is  operating,  are  forbidden  to  its  own  citizens  or  corpora- 
tions engaged  in  a  similar  business.^  On  the  other  hand 
acts  permitted  by  the  laws  of  that  state  to  like  corporations 
may  be  performed  by  it  there,  in  the  absence  of  a  prohibi- 
tion contained  in  its  charter,  though  the  general  laws  of 
the  state  in  which  it  is  incorporated  interdict  them.*  Ac- 
cordingly it  has  been  held  in  Illinois  that  a  building  asso- 
ciation of  another  state  doing  business  in  Illinois  is  sub- 
ject to  the  laws  of  Illinois  as  to  building  associations  in 
this  that  an  Illinois  member  of  it  may  withdraw  from  it 
upon  such  notice  as  is  required  by  the  Illinois  statute.' 
And  a  similar  doctrine  is  declared  in  North  Carolina.  A 
building  association  was  chartered  in  Virginia.  It  estab- 
lished a  branch  in  North  Carolina,  with  a  local  board  of 
managers  and  treasurer.  Application  for  a  loan  was  made 
to  this  body  and  sent  to  the  "  home  oflSce  "  in  Virginia, 
from  which  the  money  was  remitted  to  the  local  concern 
who  passed  it  to  the  borrower.  The  mortgage  given  by 
him  was  executed  and  covered  land  in  North  Carolina. 
The  bond  was  payable  in  Virginia.  An  assignment,  ab- 
solute on  its  face,  of  his  shares  was  executed  to  the  associa- 
tion by  the  borrower  as  part  of  the  transaction.  Under  the 
terms  of  the  contract  between  the  parties  it  was  claimed, 
that,  upon  default  made  by  the  borrower  in  the  stipulated 
payments,  the  association  might  appropriate  to  itself  the 

'Building   Association    v.   Min-  239;  U.  S.  Mortgage  Co.  z'.  Gross, 

nick,  I  Kulp  (Pa.)  513;  Building  93  111.  453,  and  other  cases. 

Association    v.    Arbeiter   Bund,   6  *  Pairpoint  Mfg.   Co.   v.  Watch 

Bull.  823.                     .  Co.,  161  Pa.  17. 

"aMorawetz,  Priv.    Corp.,  ?  964.  «  Granite  State  Provident  Asso- 

3  Ibid.,    ?     965,     cit.     Bank  of  ciation  z/.  Lloyd,  145  111.  620; 34  N. 

Augusta  V.  Earle,  13  Pet.   (U.  S.)  E.  Rep.  142. 

592;    People  V.  Howard,  50  Mich. 
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borrower's  stock  and  without  allowing  him  any  credit 
therefor  upon  his  mortgage "  demand  payment  of  the  whole 
debt  secured  thereby.  Default  having  been  made  and  the 
property  mortgaged  sold  under  a  power  of  sale  therein 
given,  the  mortgagor  sued  for  an  accounting,  the  associa- 
tion setting  up  the' above  claim  as  an  answer  to  his  suit  on 
the  ground  that  it  was  in  accordance  with  the  law  of  Vir- 
ginia and  that  the  contract  was  to  be  treated  as  a  Virginia 
contract.  It  was  held  that  it  was  to  be  treated  as  a  North 
Carolina  contract ;  that,  under  the  law  of  North  Carblina, 
the  claim  of  the  association  was  unconscionable  ;  that  the 
assignment  was  to  be  regarded  as  a  pledge  of  the  stock 
only  as  security  ;  and  that  the  association  must  account  to 
the  borrower  accordingly.^ 


CHAPTER  XI. 

LEGAUTY  AND  EFFECT  OF  CERTAIN  ACTS  AND  CONTRACTS 
OF  BUILDING  ASSOCIATIONS. 

§275.  Meaning  of  the  term  "  ultra  vires. "  , 

i  276.  Criterion  of  legality  of  acts  of  building  associations, 

J  277.  Acts  merely  in  excess  of  power  may  be  made  good  as  against  so- 
ciety.   Iiiability  of  agents  and  directors. 

i  278.  Acts  and  contracts  in  excess  of  power  merely,  and  in  defiance  of 
statutory  prohibition;  eifect  of  either  upon  the  rights  and 
liabilities  of  either  party.     Estoppel. 

§  286.  Power  of  building  associations  to  borrow  money.  English 
cases. 

J  297.  Rule  in  America  as  to  borrowing  powers. 

§  300.  What  constitutes  borrowing.    Overdrafts.     Deposits. 

\  302.  Status  of  lender  on  distribtition  of  assets. 

J  303.  Power  of  building  associations  to  acquire  and  hold  lands. 

?  305.  English  decisions  on  power  to  acquire  lands.  Liability  of 
directors  acting  ulira  vires. 

§  308.  American  rule  as  to  power  to  acquire  and  hold  lands. 

§  310.  Effect  upon  corporation  of  unlawful  departure  from  proper 
functions. 

§  311.  Misuse  of  the  power  of  lending  money. 

I  312,  Nature  of  security  to  be  lawfully  taken.     Sureties. 

'  See  ante,  f  149.  however,   with    the   above   cases, 
'  Rowland     v.      Old    Dominion  Larwell  v.  Hanover  i3av.  Fund  So- 
Building  and  Loan  Association,  (N.  ciety,  40  Ohio  St.  274. 
C.)  18  S.  E.  Rep.  965.     Compare, 
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?  314.  Loans  to  strangers  and  persons  not  sui  juris.    Mortgages  oi 

married  women. 
§  321.  Loans  to  other  corporations. 
J  324.  Power  to  reserve  interest. 

I  325.  Power  to  compromise.     Trafficking  in  society's  stock. 
§  327.  Declaring  dividends. 
§  328.  Liability     to     State     for    unlawful    departure     from   powers 

granted. 

Meaning  of  the  Term  "Ultra  Vires." 

§  275.  The  inaccuracy  of  the  term  ultra  vires,  applied 
to  corporate  acts,  eithfer  prohibited  by  law  and  invalid  at 
common  law,  or  merely  in  excess  of  the  powers  intended, 
by  the  act  of  incorporation  and  the  charter,  to  be  conferred 
upon  its  creature,  the  corporation,  frequently  does,  and^  in 
the  nature  of  the  case,  very  readily  may  lead  to  confusion.' 
There  is,  however,  no  other  term  familiar  to  legal  phrase- 
ology, by  which  the  one  or  the  other  of  these  classes  may 
safely  be  indicated.  And  it  is  believed,  that  any  difficulty 
arising  from  this  lack  of  precision  will  be  obviated,  if  the 
ambiguity  of  the  term  ultra  vires  is  borne  in  mind.  In 
pointing  out  the  result,  in  either  case,  the  arrangement  and 
precedents  adduced  in  this  chapter  will  scarcely  admit  of 
any  remaining  doubts  upon  the  principles  applicable.  But 
it  must  be  remembered,  that,  with  the  infinite  diversity 
subsisting  between  the  statutes  of  the  several  States 
touching  building  associations,  and  the  extent  and  limi- 
tations of  their  powers,  as  well  as  the  constitutional  re- 
strictions, which,  in  the  one  State  or  the  other,  may  come 
into  play,  it  is  impossible  to  lay  down  any  precise  and 
universal  rule  as  to  what  a  building  association  may  law- 
fully do  or  engage  in.  The  constitution  and  laws  of  the 
State  must  be  primarily  referred  to.  All  that  can  be  here 
attempted  is  to  indicate,  in  general  propositions,  the  con- 
sequences following  illegal  or  presumptuous  actions,  and  to 
supply  the  material  upon  which  to  found,  in  any  par- 
ticular case,  an  argument  from  the  analogy  of  established 
decisions. 

Criterion  of  Legality  of  Acts  of  Building  Associations. 

§  276.  It  may  be  broadly  stated  that  transactions  not 

'  See  2  >Iorawetz,  Priv.  Corp.,  J§  648-653. 
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authorized  by  statute  or  rules,  and  not  incidental  to  the 
conduct  of  a  building  association's  business  are  void.^  In 
treating  of  the  power  of  building  associations  to  contract, 
it  has  already  been  said  that  it  is  confined  to  such  objects 
as  are  fairly  within  the  scope  of  the  business  contemplated 
by  thpir  charters  as  the  proper  and  legitimate  purpose  of 
their  creation,  or  necessary  in  order  to  its  eflFectual  accom- 
plishment.^ What  this  purpose  is,  has  already  been 
shown.'  To  all  practical  intents,  it  may  be  said  to  be,  to 
enable  a  number  of  associates  to  combine  and  invest  their 
savings,  to  mutual  advantage,  so  that,  from  time  to  time,  any 
'  individual  among  them  may  receive  out  of  the  accumu- 
lation of  the  pittances  which  each  contributes  periodically, 
a  sum  by  way  of  loan,  wherewith  to  buy  or  build  a  house, 
mortgaging  it  to  the  association  as  security  for  the  money 
borrowed,  and  ultimately  miking  it  absolutely  his  own  by 
paying  off  the  encumbrance  out  of  his  subscriptions.''  It  is 
only  so  far  as  they  serve  these  purposes,  and  are  confined  to 
the  objects  legitimately  involved  therein,  that  the  acts  of 
building  associations  fall  properly  within  the  powers 
granted.  As  soon  as  they  transgress  these  limits,  they  are 
ultra  vires? 

Acts  Merely  in  Excess  of  Powers  may  be  Made  Good  as 
Against  Society.    Liability  of  Agents  and  Directors. 

§  277.  The  acts  of  a  corporation,  noVper  se  illegal,  or 

malum  prohibitum^  but  ultra  vires,  affecting,  however,  only 

the  interests  of  the  stockholders,  may  be  made  good  (so  far 

as  the  society  is  concerned)  by  their  assent.^     On  the  other 

hand,  if  the  agents  or  officers  make  ultra  vires  contracts, 

they  may  be  personally  responsible  to  the  stockholders  for 

damages  sustained  by  reason  of  such  contracts,^  and  prob- 

'  Small  V.   Smith,   10  App.   Cas.  R.  686;   25  j!    P.   805;   opinion  of 

119.  Kindersley,  V.-C. 

'  =  See  ante,  I  218.  s  See  Green's  Brice's  Ultra  Vires, 

'  See  ante,  \\  7,  90-94.  p.  54.    As  to  acts  ultra  vitesoi  the 

<  See  In  re  Kent  Benefit  Building  agent's  powers,  but  not  of  the  asso- 

'  Society,  30  I/.  J.,  Ch.  785;  S.  C,  4  ciation's,  see  ante,  \  247. 

Iv.  T.  Rep.,  N.  S.  610;  7  Jur.,  N.  "  Kent  z/.  Quicksilver  Mining  Co. , 

S.   1045;  I  Dr.  and  Sm.  417;  9  W.  78  N.  Y.  159. 

'  See  Field,  Corp.,  §  266. 
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ably  to  third  parties,  concerned'  in  the  contracts,  upon  ar 
implied  assumpsit  that  their  corporation  had  the  power  tc 
do  what  they  had  assumed  to  do  in  its  name.' 

Acts  and  Contracts  in  Excess  of  Powers  Merely,  and  in  De- 
fiance of  Statutory,  etc.,  •'rohibitiou.  Effect  of  Eithei 
upon  tlie  Bights  and  Liabilities  of  Either  Party.  Es- 
toppel. 

§  278.  A  building  association's  acts  ultra  vires,  whilsl 
they  always  constitute  a  species  of  misbehavior  on  its  part, 
which  may  render  it  liable  to  a  forfeiture  of  its  franchises 
do  not  necessarily  absolve  either  it,  or  the  party  with  whom 
it  was  dealing,  from  obligations  thus  wrongfully  contracted, 
or  deprive  either  one  of  the  rights  which  would  spring 
from  them,  if  they  were  indeed  lawful.  The  plea  of  ultra 
vires  imports,  not  that  the  corporation  could  not,  and  did 
not,  in  fact,  make  the  unauthorized  contract,  but  that  it 
ought  not  to  have  been  made.^  Such  a  plea  either  of  the 
parties  may  be  estopped  from  setting  up.  An  unauthorized 
act  of  a  building  association  may  be  one  which  is  simply 
in  excess  of  its  powers  ;  or  it  may  be  one  which  it  is  dis- 
tinctly indicated  by  the  Legislature  that  it  shall  not,  undei 
any  circumstances,  be  permitted  to  do. 

§  279.  In  the  former  case,  it  is  clear  that  the  individual 
contracting  with  the  society,  being  himself  under  no  disa- 
bility to  make  the  contract,  cannot  plead  the  impropriety 
of  the  society's  entering  into  it  as  an  excuse  for  the  non- 
performance of  the  obligations  resulting  from  it  to  him. 
The  society,  on  the  other  hand,  if  the  contract  be  still  ex- 
ecutory, and  the  other  party's  rights  have  not  yet  become 
perfected,  nor  his  condition  so  changed  as  to  entitle  him,  ir 
justice,  to  insist  upon  the  whole  performance,  may  pleac 

'  Richardson  v.  Williamson,  Law  get  her  money  back  from  it,  suec 

Rep.,  6  Q.  B.   276;  S.   C.,4oL  J.,  the    defendants,    who,    upon  thi 

Q.  B.   145.     The  defendants,  direc-  above  principle,  were  held  liable  it 

tors  of  a  building  association,  had  damages  for  a  breach  of  impliec 

received  deposits,  giving  receipts  warranty  of  authority.     Nor  cat 

therefor,  promising  to  repay,  with  they  claim  contribution  from  thi 

interest,  upon  fourteen  days' notice,  members.     See  ante,  J?  189-191. 

after  the  expiration  of  three  months.  =  See  Bissell  v.  The'  M.  S.  and  N 

As  the  society  had  no  power  to  bor-  J.  R.  R.  Co,,  82  N.  Y.  258. 
row  money,'  the  plaintiff,  unable  to 
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the  incompatibility  of  the  contract  with  its  legitimate  pow- 
ers, and  avoid  it  upon  that  ground.  If,  however,  the  con- 
tract has  become  wholly,  or  in  part,  executed  by  the  indi- 
vidual ;  if  the  association  has  reaped  the  benefit  of  it,  and 
the  other  party's  condition  has  become  so  changed  thereby 
as  to  make  it  impracticable  to  absolve  the  corporation  from 
its  bargain  without  injury  to  him, — ^then  the  corporation 
is  in  the  position  of  a  natural  person  who  has  estopped 
himself  by  his  own  wrong  from  claiming  a  privilege  of 
which  otherwise  he  might  avail  himself ;  and  then,  as  in 
the  case  of  an  individual,  so  in  the  case  of  a  corporation, 
the  abuse,  or  misuse,  of  a  power,  by  employing  it  for  an 
end  or  purpose  for  which  it  ought  not  to  be  employed,  and 
was  not  given,  whilst  it  may  give  rise  to  a  liability  to  the 
public,  and  call  for  the  State's  interposition  to  enforce  the 
law  and  punish  the  delinquent,  cannot  operate  as  a  defence 
in  a  civil  action,  available  to  either  of  the  contracting 
parties.' 

§  280:  But  where  there  is  a  distinct  legislative  prohibi- 
tion, the  wrongful  act  cannot  become  the  ground  of  any 
legal  right.  This  prohibition  need  not  be  express  ;  it  is 
enough  if  there  is  no  doubt  left  of  the  intention  to  pro- 
hibit. "It  then  amounts  to  a  legal  disability,  depriving  the 
act  or  contract  prohibited  of  any  existence  before  the  law, 
and  preventing  it  from  being  made  the  foundation  of  a 
right  of  action  by  either  party .^ 

§  281.  Applying  these  principles  to  the  question, 
whether  or  not  a  person,  who  has  incurred  liabilities  to- 
wards a  building  association,  may  set  up  its  illegal  acts,  not 
distinctly  prohibited  by  law,  as  a  defence  to  the  enforce- 
ment of  the  contract,  even  where  the  proof  of  its  existence 
involves  the  demonstration  of  its  impropriety,  it  is  clear 
that  he  can  claim  no  immunity  upon  such  showing.  Thus 
it  constitutes  no  defence  for  a  person  in  such  condition, 
that  the  entire  amount  of  the  capital  stock  provided  in  the 
charter  had  not  been  taken,  when  the  society  went  into 

'  Manufacturers  and  Mechanics'  '  See  lb.  and  Turner  v.  Calvert, 

Saving  and  Loan  Co.  v.  Conover,  5      12  Serg.  and  R.  (Pa.)  46. 
Phila.  (Pa.)  18. 
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operation,  all  the  laws  for  the  creation  and  organization  oj 
the  society  haVing  been  substantially  qomplied  with,  and 
there  being  no  law  requiring  a  building  association  to  have 
more  capital  stock  than  the  amount  actually  subscribed  foi 
and  taken  in  it.'  Nor  is- the  fact  that  a  member  of  a  build- 
ing association,  sued  by  it,  was  permitted  to  hold,  in  his 
own  right,  a  number  of  shares  greater  than  the  maximum 
prescribed  by  the  by-laws  of  the  corporation,  but  not  in 
excess  of  the  number  limited  by  the  statute,  a  defence  foi 
him  or  his  guarantors,  against  any  claim  which  the  build- 
ing association  may  have  on  account  of  such  shares, 
whether  for  stated  dues,  interest,  or  fines.  The  building 
association,  in  such  case,  may  waive  its  own  rule,  and  the 
violating  member,  ( or  his  surety,  cannot  complain  of  its 
having  done  so.^  Again,  it  is  no  answer,  in  a  suit  by  a 
building  association  upon  a  promissory  note,  that  the 
plaintiif  exceeded  its  powers  in  loaning  the  money  for 
which  such  note  was  given  to  one  not  a  member.  The 
borrower  was  under  no  disability  to  borrow  and  to  give  his 
note  for  the  amount  of  the  loan,  and  having  done  So,  he 
cannot  be  permitted  to  deny  the  right  of  the  association  to 
receive  it.^  And  if  the  liability  incurred  be  upon  securities 
different  froih  those  in  which  the  charter  prescribes  that 
the  corporation's  funds  shall  be  invested,  the  borrower  can- 
not claim  that  the  security  by  him  given  is  void,  on  the 
ground  that  the  corporation  had  no  right  to  take  it.* 

§  282.'  Equally  unavailing,  as  a  defence,  is  the  previous 
or  subsequent  illegal  conduct  of  the  building  association,  or 

'  Massey  v.  The  Citizens'  Build-  '  Poock  v.  The  Lafayette  Build- 
ing and  Savings  Association,  22  ing  Association,  71  Ind  357;  (But 
Kan,  624.  This  requisite  the  soci-  as  to  usury,  in  loans  to  strangers, 
ety  may  waive,  and  one,  who,  in  see  post,  §  314. )  So,  in  a  suit  by  a 
dealing  with  it,  sanctions  its  action,  building  Eissociation  to  foreclose  a 
cannot  afterwards  set  it  up  as  a  de-  mortgage,  it  is  no  defence  that  the 
fence.  See  Morrison  et  al.,  Rec'rs  money  was  borrowed  for  a  corpora- 
V.  Dorsey,  48  Md.  461.  tion  which  had  no  right  to  become 

2  Hagerman  v.  The  Ohio  B.  and  a  member  :  Kadish  v.  Garden  City 

S.   Association,   25    Ohio   St.   186.  Equit.  L.  and  B.  Ass'n,  (111.)  38N. 

Compare  Simpson  v.  Greenfield  B.  E.  Rep.  236. 

and  S.  Association,  38  id.  349,  post,  <  Mutual  Life  Insurance  Co.  z& 

§  284.  Wilcox,  7  N.  Y.  Weekly  Dig.  13. 
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its  officers,  where  a  valid  contract  has  been  entered  into,  or 
valid  obligations  have  been  incurred.  Thus  in  England, 
a  building  association  that  had  practically  converted  itself 
into  a  freehold  land-society  (partly  by  the  aid  of  bor- 
rowed money)  sought  to  enforce  payment  6f  a  niember's 
stipulated  subscription  after  and  in  consideration  of  his  ac- 
ceptance of  an  allotment  of  land  thus  held  by  the  build- 
ing association  without  legal  warrant.  Th^  claim  was  al- 
lowed in  the  Queen's  Bench,  the  defendant's  attempt  to  set 
up  the  illegal  action  of  the  society  as  a  defence  to  his 
liability  being  overruled.  It  was  said  by  Cockburn,  C.  Jv, 
that  "  such  a  misappropriation  of  the  funds  may  be  pre- 
vented by  an  application  to  a  court  of  equity,  but  so  long 
as  the  society  exists,  the  members  are  bound  by  the  rules."  ' 
And  it  was  said  in  New  Jersey  that,  if  the  conduct  of  the 
officers  of  the  building  association,  in  changing  the  course 
of  its  projected  business,  so  as  to  wind  it  up  at  once,  the  in- 
vestors receiving  what  they  had  paid  in  with  interest,  the 
borrowers  to  be  discharged  upon  repaying  the  amount  they 
had  actually  received  with  interest,  was  illegal,  it  still  did 
not  operate  to  relieve  any  particular  borrower  from  the  ob- 
ligation he  had  assumed  towards  the  society.^ 

§  283.  On  the  other  hand,  it  has  already  been  seen,  that, 
where  the  building  association  has  adopted  an  arrange- 
ment for  the  repayment  of  loans-  and  withdrawal  of  mem- 
bers, not  contemplated  by  the  charter,  and,  therefore,  sup- 
posed to  be  of  questionable  validity,  it  can  neither  be  re- 
scinded to  the  prejudice  of  a  member,  who,  acting  upon  it, 
had  refrained  from  paying  on  his  monthly  dues  ;  nor  can 
the  building  association  or  any  member  of  it  be  sub- 
sequently allowed,  in  such  case,  to  deny  the  validity  of  the 
contract  or  resolution  under  which  it  was  done.'  And 
when  the  charter  of  a  building  association  permitted  it  to 

'Reg.    V.  D'Eyncourt,  28  J.    P.  ^jjoboken   Building  Association 

116;  9  Iv.  T.^  Rep.,  N.  S.  383;  4 Best  v    Martin,   13  N.  J.  Eq.  428.     See 

and  S.  820;    12  W.  R.  408;  S.   C.  also  Hekelnkaemper  v.   The  Ger- 

nom.  Hughes  v   Ivayton,  33  L.  J.,  man  Building  and  Savings  Associa- 

M.  C.  89;  TO  Jur.,   N.   S.   513;    et  tion,  22  Kan.  549. 

nom.  Hughes, z;.  D'Eyncourt,  3  N.  ^  See  ante,  \  56.     See  also  post. 

R.  420;  116  Engl.  C.  L.  Rep.  819,  §325. 
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receive  deposits  at  interest  from  stockholders,  and  the  sO' 
ciety  received  such  deposits  from  strangers  also,  it  was 
held,  upon  distribution  of  its  estate  in  the  hands  of  an  aS' 
signee  for  benefit  of  creditors,  that  the  members  of  the  aS' 
sociation  were  estopped  from  denying  the  right  of  sucl 
stranger-depositors  to  share  in  the  assets  equally  witb 
stockholder  depositors,  because  they  had.  consented  to  and 
derived  benefit  from  the  arrangement' 

§  284.  But,  if  the  basis  of  the  claim  bf  the  building  as- 
sociation is  an  act  or  contract  distinctly  forbidden  by  a 
legislative  prohibition  upon  the  society's  powers,  whether 
in  the  act  under  which  it  is  constituted,  or  by  the  laws  or 
constitution  of  the  State,  the  building  association  will  not  be 
permitted  to  recover.  Thus,  where  a  building  association, 
in  the  face  of  a  constitutional  prohibition  upon  all  corpora- 
tions attempting  to  exercise  banking  powers,  except  such 
as  were  properly  qualified  for  that  particular  purpose,  had 
assumed  to  engage  in  the  business  of  purchasing  and  dis- 
counting bills  and  notes  ;  the  maker  of  a  note  so  discounted 
and  held  by  the  building  association,  when  sued  thereon  by 
the  same,  could  not  be  made  liable  upon  it.^  So,  too, 
under  a  statute  according  to  which  no  member  of  a  build- 
ing association  can  hold  more  than  twenty  shares,  an  exe- 
cutory agreement  between  it  and  a  member  in  respect  of  a 
greater  number  is  incapable  of  enforcement  by  action; 
wherefore  the  society  cannot  sue  a  member  for  alleged  de- 
linquencies on  the  excessive  number  of  shares.^  Of  course, 
authority  given  by  a  charter  under  a  general  statute  is  not 
conclusive  upon  the  right  or  disability  of  the  society  to  do 
an  act.  If.the  power  contained  in  the  charter  is  distinctly 
prohibited  in  the  act  under  which  it  is  granted,  or  antago- 
nistic to  its  scope  and  intention,  so  that,  if  it  obtains,  its  ef- 
fect will  te  to  make  the  society  "  a  thing  different  from  "  a 


'  Criswell's  App.  100  Pa.  488.  18  W.  R    76;  34  J.  P.  134:  opinion 

2  Manufacturers  and  Mechanics'  of  Gififord,  L.  J. 

Savings  and  Loan  Co.  v.  Conover,  '  Simpson  v.  Greenfield  B.  andS. 

5  Phila.  (Pa.)  18.     See  also  Laing  Association,  38  Ohio  St.  349.    Com- 

V.  Reed,  Law  Rep.,  5  Ch.  App.  4;  pare  Hagerman  v.   Ohio  B.  and  S- 

39  L.  J.,  Ch.  i;  21  L.  T.,  N.  S.  773;  Association,  25  id.  186,  ante,  \  281. 
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building  association  under  the  act,  the  charter  provision  is 
of  no  avail.' 

§  285.  Conversely,  under  such  a  state  of  the 'law,  the 
building  association  cannot  be  made  liable  upon  contracts 
it  has  entered  into,  which  are  distinctly  forbidden,  either 
by  express  statutory  provision,  or  where  the  intention  to 
prohibit  is  clearly  inferable. 

Power  of  Building'  Associations  to  Borrow  Money.  English 

Cases. 
§  286.  The  question,  whel^her  a  building  association 
can  lawfully  hold  and  use  borrowed  capital,  can,  of  course, 
arise  only  under  a  statute  which  is  silent  upon  the  subject. 
If  the  statute  permits  or  prohibits  it  in  express  terms,  the 
right,  in  the  former  case,  is  precisely  measured  by  the  ex- 
tent of  the  license  granted ;  the  disability,  in  the  latter, 
established  beyond  question.  But  the  charter,  granted 
under  a  statute  which  does  not  expressly  settle  this  point, 
may  also  become  ah  element  in  the  consideration  of  the 
right ;  it  may  assume  to  authorize  the  building  association 
to  borrow  money,  or  it,  too,  may  leave  the  subject  un- 
touched. The  difficulties  which  appear  under  all  these 
complications  have  received  most  careful  consideration  in 
Erigland.  In  Laing  v.  Reed^  the  rules  of  the  society,  as 
certified  under  the  Act  6  and  7  Will.  4,  C.  32,  provided 
"that  its  object  is  for  raising,  by  the  weekly  contributions 
of  the  members,  a  stock  or  fund,  to  enable  each  of  them  to 
erect  or  purchase  a  dwelling-house,"  etc.,  and,  "  that  the 
trustees  for  the  time  being  may,  from  time  to  time,  as  oc- 
casion shall  require,  borrow  and  take  up  at  interest  any 
sum  of  money  from  any  banker  with  whom  the  funds  of 
this  society  shall  be  deposited,  or  from  any  other  person,  to 
procure  which  the  trustees  may  give  their  own  personal 
security,  and  they  shall  be  indemnified  out  ot  the  first  funds 
of  this  society  which  shall  be  received,"  adding,  "  that  the 

'  '  See  Laing  v.  Reed,  Law  Rep.,.         '  Law  Rep.,  5  Ch.  App.  4;  39  L. 
5  Ch.  App.  4;  39  L.  J.,  Ch.  i;  21  L.      J.,  Ch.  i;  21  L.  T.  Rep.,  N.  S.  773! 
T.  Rep.,  N.  S.  773;  18  W.  R.  76;  34      18  W.  R.  76;  34  J.  P.  134. 
T.  P.  134;  and  ante,  \  41,  and  post, 
5§3°5.  etseqq.' 
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total  •  sum  of  money  t6  be  borrowed  under  this  rule  sh 
not  at  any  one  time  exceed  two-thirds  of  the  amount  i 
the  time  being  secured  by  mortgage  to  the  society,  inch 
ing  the  mortgage  or  mortgages  for  which  such  advance 
advances  may  be  required."  A  member  of  the  associati 
brought  a  bill  against  the  trustees,  who  had,  under  th{ 
rules,  borrowed  sums  of  money  amounting  to  ;^66,362,  a 
had  secured  their  repayment  by  promissory  notes  given 
the  lenders,  bearing  interest  at  five  per  cent,  per  annu 
In  his  bill  he  alleged  the  illegality  of  the  above  rule ;  th 
borrowing  money  On  behalf  of  the  association  was  uli 
vires,  and  a  breach  of  trust  on  the  part  of  the  defendant 
and  that  the  payment  of  interest  on  the  loan  was  a  miss 
propriation  of  the  society's  funds,  for  which  the  defendai 
were  liable.  To  this  bill  the  defendants  demurred.  Th( 
demurrer  was  overruled,  and  they  appealed.  The  Court 
Appeals  in  Chancery  sustained  the  demurrer,  and  held  tl 
the  rule  which  authorized  the  borrowing  of  money  tc 
limited  extent  was  valid. 

§  287.  Hatherley,  L,.  C.,'  after  distinctly  repudiatii 
the  idea  that  the  certificate  of  incorporation  could  be  co 
elusive,  if  a  comparison  with  the  Act  of  Parliament  show 
the  power  it  granted  to  be  unlawful,  says  :  "  If  the  ri 
had  authorized  the  trustees  to  raise  an  unlimited  sum 
money,  wholly  regardless  of  the  contributions  which  mig 
be  made  by  its  members,  that,  no  doubt,  would  be  contra 
to  the  intent  and  scope  of  the  act.  The  act  states  th 
money  shall  be  raised,  first,  by  weekly  contributions  of  t 
members ;  secondly,  by  fines  ;  and  thirdly,  by  the  pa 
ments  of  those  who  are  desirous  of  acquiring  land.  ... 
Then  comes  the  question,  the  society  having  these  func 
are  they  or  are  they  not  to  be  allowed  to  manage  them 
such  a  way  as  they  may  think  best  and  most  conducive 
their  own  interest  ?  If  we  consider  the  question  of  invei 
ing  instead  of  borrowing,  there  is  nothing  in  the  Act 
Parliament  expressly  relating  to  investing  ;  but  it  is  cle 
that  they  may  invest,  because  there  is  a  prohibition  agair 
investing  in  savings  banks,  and  that  is  just  one  of  f 
'  See, lb. 
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things,  I  apprehend,  which  are  left  to  them  to  frame  rules 
about.  .  .  .  Then,  if  they  h,ave  power  to  invest,  and  have 
invested  their  money,  it  might  be  injurious  and  incon- 
venient for  the  society  to  dispose  of  those  investments  just 
at  the  time  when  members  required  advances.  Their  in- 
vestments might  be  in  the  funds,  and  the  funds  might  be 
so  low  as  to  make  it  inesfpedient  to  sell  out  at  that  time, 
and  the  natural  course  would  be  to  procure  the  money  else- 
where. For  at  that  time  they  would  probably  obtain  a 
high  rate  of  interest,  not  being  bound  by  the  usury  laws, 
whilst  they  would  not  pay  more  .than  five  per  cent,  for 

what    they   might   borrow If   an   advance   were 

wanted  when  they  had  not  money  in  hand,  might  they  not 
obtain  the  sum  required  by  overdrawing  their  account  at 
the  banker's  ?  Would  anybody  say  that  that  would  be  an 
irregular  course,  provided  always  that  the  borrowing  did 
not  exceed  the  proper  amount  ?  " 

§  288.  A  case,  decided  very  shortly  after  the  above,^ 
raises  the  question  in  an  association  whose  rules  contained 
no  power  to  borrow.  "  What  we  have  here,"  says  Giflord, 
L.  J.,  "  is  a  limited  benefit  building  society,  without  any 
power  to  borrow,  and  the  rules  and  very  nature  of  that  so- 
ciety show  that  it  would  be  contrary  to  its  constitution  to 
borrow  money  so  as  to  bind  the  company,  or  to  make  the 
individual  members  of  the  company,  as  members,  liable  for 
borrowing  money;  because  the  whole  constitution  of  the 
society  is  l^at  the  members  are  to.  make  certain  monthly 
payments,  and  in  consideration  of  these  monthly  payments 
and  the  fines  provided  by  the  rules,  they  are  to  receive 
certain  loans.  After  the  rules  had  been  certified  and  pub- 
lished, and  the  nature  of  the  company  had  been  fixed,  a 
prospectus  was  issued,  and  by  that  prospectus  the  directors 
chose  to  say  '  that  they  have  made  arrangement  to  borrow 
sums  to  be  advanced  to  such  members  as  desire  to  receive 
an  advance  before  their  turn  for  it  regularly  arrives,  such 
members  of  course  paying  interest  on  the  sum  lent  until 

'In  re  National  Permanent  Bene-      T.  Rep.,  N.  S.  284;  18  W.  R.  388; 
fit  Building  Society,  ex  parte  Wil-      34  J.  P.  341. 
liamson,  t.  R.  5  Ch.  App.  309;  22 1,. 
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their  tura  arrives.'  If  we  look  at  the  nature  of  the  com- 
pany, that  can  only  amount  to  this  :  that  the  directors  have 
chosen  to  pledge  their  personal  liability.  ...  I  am, 
therefore,  of  opinion  that  there  is  no  legal  or  equitable 
debt." 

§  289.  In  the  case  of  the  Coetmor  Benefit  Building  So- 
ciety^ the  rules  as  certified  contained  no  power  to  borrow  ; 
but  a  rule  (which  was  never  certified)  was  subsequently 
added  by  the  authority  of  a  general  meeting,  empowering 
the  managers  to  borrow  such  sums  as  they  might  consider 
necessary  for  the  purpose  of  making  advances  to  the  mem- 
bers. A  person  who  had  advanced  money  upon  the  faith 
of  this  rule  was  held  to  have  no  claim  against  the  assets  oi 
the  society,  which  was  in  liquidation. 

§  290.  Again,  where  the  rules  contained  no  definite 
power  to  borrow,  but  provided  that  persons  merely  joining 
the  society  to  invest  or  deposit  money  should  not  be  en- 
titled to  vote  at  general  meetings,  and  that  "  investors  not 
in  the  building  branch  "  should  be  at  liberty  to  withdraw 
on  giving  certain  notice  ;  it  was  held  that  the  rules,  if,  and 
so  far  as  they  authorized  borrowing  money  on  deposit,  were 
illegal,  as  no  limit  was  fixed  to  the  amount  which  might 
be  borrowed.^  This  is  the  doctrine  of  Laing  v.  Reed^  and 
followed  in  another  case,  in  which  the  society  was,  by  its 
rules,  authorized  to  borrow  money  for  the  purposes  of  the 
society,  and  the  court  decided  that  the  rule  as  authorizing 
unlimited  borrowing,  was  ultra  vires? 

§  291.  In  still  another  case,*  the  rules  of  an  incor 
porated  society  gave  the  directors  power  to  issue  deposit  01 
paid  up  shares  and  allowed  a  depositor  to  withdraw  the 
whole  or  part  of  his  deposit  "  in  preference  to  all  othei 


■  51  L.  T.  253;  M.  R.,   31  July,  Society,   McCorwan's  Claim,  15  S 

1871.  J.    177.     See   also.    In  re    Profes 

» In     re     Victoria     Permanent  sional.  Commercial,  and  Industrial 

Building    Society,     Hill's     Case,  Benefit  Building  Society,  L.  R.  < 

Jones'  Case,  Law  Rep.,  9  Eq.  605;  Ch.  856;  25  L.  T.,  N.  S.  397;  19  W 

S.   C,   39,  Iv.  J.,  Ch.  628;  6  Mag.  R,  1153. 

Cas.  474;  22  ly.  t.  Rep.,  N.  S.  777;  «  Re  Giiardian  Building  Society 

34  J.  P.  532;  18  W.  R,  967.  exp.  Calvert,  (C.  A. )  48  L.  T.  Rep. 

'  In  re  Liverpool,  etc.,  Building  N.  S.  134;  23  Ch.  D.  440. 
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shares."  The  draft  rules  also  provided  that  the  directors 
might  borrow  and  take  up  moneys  from  bankers  and  others 
(the  money  so  borrowed  to  -be  a  first  charge  on  the  funds 
and  property  of  the  society)  and  if  necessary  to  give 
promissory  notes  or  other  security  for  the  money  borrowed. 
When  the  rules  were  first  before  the  registrar,  he  refused 
to  certify  the  one  authorizing  unlimited  borrowing  as 
clearly  illegal ;  but  subsequently,  on  an  alteration  being 
made,  this  one  slipped  through  without  observation.  The 
society  got  into  difficulties  and  was  ordered  to  be  wound 
up.  A  question  then  arose  as  to  the  order  in  which  the  as- 
sets were  to  be  divided,  after  payment  of  outside  creditors. 
The  claimants  embraced  in  the  classes  of  those  who  held 
equitable  mortgages  under  the  rule  deemed  illegal,  and 
those  who  had  made  advances  under  that  rule  without  se- 
curity, on  the  faith  of  the  rule,  were  held  entitled  to  share 
pro  rata  only  in  what  might  be  left  after  all  others,  includ- 
ing unadvanced  members,  had  been  paid. 

§.  393.  Again,  the  directors  of  a  building  society  whose 
rules  were  silent  on  the  subject  of  borrowing,  borrowed 
money  from  certain  bankers  giving  them  a  lien  on  the  so- 
ciety's deeds  for  the  amount.  The  society  went  into  liqui- 
dation, and  at  the  date  of  the  winding-up  order  there  was  a 
considerable  sum  due  the  bankers,  which  was  afterwards 
much  reduced,  chiefly  by  payments  made  by  borrowing 
members  on  account  of  advances.  The  official  liquidator 
brought  an  action  against  thebankers  claiming  delivery  up 
of  the  title  deeds  deposited  with  them, — a  declaration  that 
the  bankers  had  no  lien  upon  such  deeds, — and  repayment 
by  the  bankers  of  the  money  received  from  borrowing 
members  since  the  presentation  of  ,the  petition.  It  was 
held  (i)  that  the  borrowing  was  illegal, — (2)  that  it  was  no 
answer  to  the  claim  of  the  plaintiff  that  the  money  paid  to 
the  bankers  by  the  borrowers  had  been  applied  to  the  re- 
duction of  their  claim  by  authority  of  the  directors  under  a 
mistake  of  law  as  to  their  power  to  borrow, — (3)  that  no 
ratification,  on  the  part  of  the  members,  could  be  implied 
from  their  seeing  and  not  questioning  the  annual  balance 
sheets  showing  the  amount  due  the  bankers  and  adopted  at 
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the  annual  meeting/ — (4)  that  the  bankers  should,  h( 
ever,  be  allowed  to  stand  in  the  place  of  withdrawing  m( 
bers  of  the  society  who,  on  notice  of  withdrawal,  had  b( 
paid  out  of  the  moneys  borrowed,  and  to  receive  the  su 
which  would  be  payable  to  them  had  they  not  been  p 
off, — and  (5)  that  the  bankers  should  also  be  given, 
benefit  of  the  securities  procured  by  the  borrowed  men 
in  the  order  of  their  priority.^ 

§  293.  But  a  rule  authorizing  the  borrowing  of  mon 
for  the  special  purpose  of  making  advances  to  memb 
who  might  have  applied  for  them,  was  held  not  to  sanct 
the  borrowing  of  money  not  actually  required  to  meet 
plications  at  the  time  of  the  loan.^  When,  therefc 
trustees,  authorized  by  rule  to  borrow  money  for  the  p 
poses  of  the  society,  borrowed  and  spent  the  money  i 
way  which  was  held  not  to  be  for  the  legitimate  purpc 
of  the  society,  the  lender  was  not  allowed  to  claim  p 
ment  against  the  society/  But  another  creditor  of 
same  society  having  had  deeds  belonging  to  some  of 
members  deposited  with  him  by  the  trustees,  as  a  collate 
security  for  the  money  lent,  the  court  refused  to  com 
him  to  return  the  deeds  unless  the  money  for  which 
held  them  as  security  was  repaid  to  him.' 

§  294.  In  this  condition  of  the  law  (which  may 
summed  up  as  follows  :  Without  a  certified  rule,  i.  e 
provision  contained  in  the  charter  or  constitution  est 
lished  or  amended  under  the  General  Statute,  authoriz 
the  borrowing  of  money,  the  society  has  no  power  to  n 
money  on  loan ;  if  there  is  a  certified  rule,  its  provisii 
must  be  strictly  observed,  or  loans  obtained  under  it  are 
valid  ;  even  a  rule  which  is  certified  is  illegal,  unles 
sets  some  reasonable  limit  upon  the  sums  to  be  borro\ 
from  time  to  time  ;  but  if  anything  remains  after  satisfy; 

'  Comp.  ante.  \  176.  <  In  re  Durham  County  BuiU 

2  Blackburn,  etc.,  Soc.  v.  Cun-  Society,  Davis'  Case,  L.  R-  12 
liffe,  29  Ch.  D.  902.  See  also,  upon  516;  S.  C,  25  L.  T.  Rep  ,  N 
the  last  of  the  above  points,  Neath,  83. 

etc.,  Soc.  V.  Luce,  43  Ch.  D.  158.  « In  re  Durham,   etc.,  Wils 

3  Moye  V.  Sparrow,  22  L.  T.  Case,  L.  R.  12  Eq.  521;  S.  C,  2 
Rep.,  N.  S.  154;  S.  C,   18  W.  R.       T.  Rep.,  N.  S.  84. 

400;  5  W.  N.  33. 
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the  claims  of  all  other  persons,  it  is  to  be  paid^w  rata 
amongst  those  who  have  lent  on  the  faith  of  illegal  or  im- 
proper rules  ; '  and  if  the  money  advanced  has  gone  to  pay 
off  legitimate  claims  against  the  society,  the  lender  may 
stand  in  the  shoes  of  such  claimants,  while,  if  it  has  been 
the  means  of  acquiring  securities  for  the  society,  he  may 
have  the  benefit  of  them,)  the  decision  of  Murray  v.  Scott"^ 
was  rendered,  whose  principal  features  were  as  follows :  A 
building  society,  enrolled  under  6  and  7  Wm.  4,  c.  32,  by 
its  thirty-second  rule  authorized  the  directors  from  time  to 
time,  as  occasion  might  require,  to  borrow  any  sums  of 
money  at  interest  from  any  persons  ;  the  borrowed  moneys 
to  be  a  first  charge  iipon  the  funds  and  property  of  the  so- 
ciety. Under  this  rule  the  directors  borrowed  large  sums 
for  the  proper  purposes  of  the  society,  and  deposited  with 
the  lenders,  as  security,  title  deeds  of  properties  which  had 
been  mortgaged  to  the  society  by  advanced  members.  It 
was  held  by  the  House  of  Lords,  reversing  the  Court  of 
Appeals,  (i)  that  the  phrase  "  as  occasion  may  require," 
-read  in  connection  with  thfe  rest  of  the  rules,  meant  when 
and  as  there  might  be  occasion  to  borrow  money  for  the 
purposes  and  objects  of  the  society  as  defined  by  the  rules, 
and  that  a  borrowing  for  any  other  purposes  or  objects 
would  be  unauthorized  and  a  breach  of  duty  on  the  part  of 
the  directors  ;  (2)  that  the  provision  that  the  moneys  bor- 
rowed should  be  a  first  charge,  etc.,  meant  that  they  were 
to  have  the  benefit,  equally  axiA.  pari  passu,  of  a  first  charge 

'  See    Davis,    Law  of  Building,  that  the  finding  was  bad  in  law  as 

etc..  Societies,  p.  135.     In  a  recent  against  the  society,  and  that  the 

case  in  Biigland,  money  was  loaned  latter  was  not  liable;  but  {ii?»2W^) 

to  a  building  association  in  excess  the  directors,   even   though  there 

of  its  powers  under  the  rules,  the  was  no  fraud,  were  personally  liable 

secretary  taking  the  money,   and  to  the  plaintiffs    for    the  money, 

procuring  a  note  from  the  directors  Chapleo  v.  Brunswick   Permanent 

to  the  lenders.     Finally  the  secre-  Building  Society  et  al.,  L.  R.,  6  Q. 

tary  absconded  with  the  money,  B.  696. 

and  the  society,  refusing  to  make  it  "  9  App.  Cas.  519,  reviewing  and 

good,  was  sued.     The  jury  found  partly  affirming  and  partly  revers- 

that  the  society  held  out  the  secre-  ing  the  decision  of  the  Court  of 

tary  to  the  plaintiffs  as  having  au-  Appeals  in  Re  Guardian  Building 

thority  to    receive  the  loan  with  Society,  supra, 
which  he  absconded.     It  was  held 
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Upon  the  general  funds  and  property  ;  and  (3)  that  the 
rule,  though  placing  no  limit  upon  the  borrowing  power, 
was  valid  and  that  the  lenders  were  entitled,  in  the  wind- 
ing-up, to  payment  out  'of  the  assets,  after  satisfaction  oi 
the  outside  creditors,  and  in  priority  to  the  claims  of  all 
shareholders  and  members,  but  were  -required  to  give  up 
the  securities  held  by  them  and  all  claim  to  special  equit- 
able charges  upon  specific  properties,  as  inconsistent  with 
the  meaning  of  the  provision  above  referred  to.  The 
doctrine  in  Laing  v.  Reed '  restricting  to  the  validity  oi 
rules  authorizing  borrowing  to  such  as  limit  the  amount  to 
be  borrowed,  is  treated  as  a  mere  dictum  and  repudiated  as 
incorrect.  "  Upon  principle  it  seems  clear,"  says  Selborne, 
Iv.  C,  "that  if  a  borrowing  power  may  be  .  .  .  not  only 
consistent  with  but  reasonably  conducive  to  the  proper 
objects  of  a  benefit  building  society,  (though  not  so  neces- 
sary as  to  be  implied  unless  expressly  given  ^ ),  it  must  be 
competent  for  the  members  of  the  society  to  make  ...  a 
rule  conferring  such  a  power  ;  and  if  it  be  contended  that 
such  a  power  could  only  be  given  under  certain  conditions 
and  limitations,  the  law  prescribing  and  defining  those  con- 
ditions and  limitations  must  be  in  some  way  discoverable 
from  the  statute  ;  otherwise  the  authority  competent  to 
give  the  power  must  also  be  competent  to  define  its  extent 
and  prescribe  the  conditions  (if  any)  under  which  it  is  to  be 
exercised.  .  .  The  only  real  and  true  limit  of  the  rtilfr 
making  power,  as  to  a  matter  not  governed  by  the  general 
law  of  the  realm  or  by  any  express  prohibition  in  the 
statute,  must  be  that  .  .  .  the  power  cannot  be  so  exer- 
cised as  to  make  the  society  a  thing  different  from  a  benefit 
building  society  formed  for  the  purposes  and  in  the  manner 
defined  by  the  Act.  It  might  have  that  effect  if  the  rule 
authorized  borrowing,  or  the  use  of  money  borrowed,  for 
purposes  other  than  those  of  a  benefit  building  society  as 
so  defined  ;  or,  if  it  enabled  the  trustees  or  directors  to 
pledge  the  credit  of  the  individual  members  of  the  societj 
without  limit  in  a  manner  inconsistent  with  the  limitatior 
of  the  value  and  amount  of  the  shares  and  subscriptions  bj 
1  L,  R.  5  Ch.  App.  4,  supra.  « I.  e.,  by  the  rules. 
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which  the  common  stock  or  fund  of  the  society  was  to  be 
raised  as  prescribed  by  the  Act.  But  the  rule  now  in 
question  does  neither  of  these  things." 

§  295.  It  will  be  observed  that  this  decision  constituted 
no  material  departure  from  the  former  state  of  the  law,  ex- 
cept in  rejecting  the  illogical  doctrine,  that,  whilst  a  rule 
permitting  borrowing  could  be  lawfully  established  by  the 
Society  in  the  absence  of  express  statutory  authority,  it 
could  be  valid  only  if  fixing  a  limit  to  the/ amount  to  be 
borrowed.  At  the  same  time,  it  recognizes  the  necessity, 
in  order  to  the  legality  of  obligations  incurred  by  directors 
for  money  borrowed,  of  express  authority  in  the  rules  en- 
abling them  to  incur  such  obligations  by  taking  up  money 
for  the  society,  without  denying  the  possibility  of  ratifica- 
tion by  the  latter  of  their  act  in  doing  so  without  such 
authority,  so  long  as  the  purposes  and  application  of  the 
loans  are  within  the  legitimate  object  of  the  incorpora- 
tion. 

§  296.  In  1874,  the  question  of  the  power  of  building 
societies  in  England  to  borrow  money  was  settled  by  the 
Building  Societies  Act,'  which  gave  them  the  power  to 
borrow  money  to  be  applied  to  the  purposes  of  the  society, 
within  certain  limitations.  In  permanent  societies,  it  is 
■provided,  the  "  amount  ...  so  received  and  not  repaid  '"' 
shall  not  at  any  time  exceed  two-thirds  of  the  amount  for 
the  time  being  secured  ^  to  the  society  by  mortgages  from 
its  members.  In  terminating  societies  the  total  amount 
received  by  the  society  may  be,  according  to  that  statute, 

'  37  and  38  Vic.  C.  42.  ^  xhe  "  amount  for  the  time  being 

2  Where  a   rule  limited    to  the  secured"     covers     not    only    the 

amount    "borrowed    and    not    re-  amount  of  the  principal   secured, 

paid  "  to  two-thirds  of  the  amount  but  all  loans  due  on  the  members' 

"secured  to  the  society  by  mort-  securities  at  the  time  of  the  loan 

gages  from  its  members,"   it  was  to  the  society, -whether  for  princi- 

held  that  the  total  amount  borrowed  pal,   interest,   fines    or    otherwise, 

and    not    repaid,    whether    from  and  all  installments  not  then  ac- 

niembers  or  others,  is  to  be  consid-  crued    due,    but    secured    by    the 

ered  in  determining  the  power  to  mortgages  and  outstanding:  Neath 

borrow,  but  not  mortgages    from  Building  Soc.  z/,  Luce,  43  Ch.  D. 

others  than   members:    Re    West  158 
Riding  of  Yorkshire  Perm.   Ben. 
Building  Soc,  45  Ch.  D.  463. 
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either  a  sum  not  exceeding  that  specified  in  the  cas 
permanent  societies,  or  a  sum  not  exceeding  twelve  mon 
subscriptions  on  the  shares  for  the  time  being  in  fo 
The  rules  of  a  society  may  prescribe  closer  limits ;  an 
they  do,  the  limits  prescribed  must  be  observed  by  the 
rectors,  who  will  be  personally  liable  for  amounts  taken 
in  excess  thereof.' 


Rule  in  America  as  to  Borrowing'  Powers. 

§  297.  In  this  country,  the  subject  under  discussion 
not  received  anything  like  the  judicial  attention  besto^ 
upon  it  by  the  English  courts,  although  it  is  one  of  d; 
increasing  practical  importance.  In  Maryland,  notes  sig 
and  given  by  building  associations  to  members,  insteai 
money,  the  members  giving  mortgages  to  the  building 
sociation  for  the  proceeds  of  the  notes,  the  same  as  if  t 
had  received  money,  have  been  repeatedly  enforced, 
their  capacity  to  borrow  money,  with  a  view  to  accomp 
the  purposes  of  their  formation,  expressly  recognized.^ 
in  Pennsylvania,  there  is  a  dictum  of.  Sharswopd,  C. 
which  intimates,  that,  under  the  Act  of  1859,  a  build 
association  is  not  permitted  to  borrow  money  from  ba 
or  others,  for  the  purpose  of  loaning  it  to  its  member 
interest  in  excess  of  six  per  cent,  per  annum.'  Anc 
Ohio,  the  power  of  building  associations  to  borrow  mo; 
for  the  purpose  of  lending  it,  is  expressly  denied.*  ' 
case,  however,  in  which  the  question  there  arose,  disclc 
the  fact  that  the  money  was  borrowed  by  the  building 
sociation  partly  for  the  purpose  of  trafiicking  in  its  c 
stock.  This  is,  in  itself,  an  illegal  purpose  ;  °  whilst 
only  reason  for  permitting  a  building  association  to  in 
debt,  is,  that  it  may  thereby  be  enabled  to  accomplish 

>  Looker  J/.  Wrigley,  9Q.  B.D.397.  3  Stiles'  App.,  95  Pa.  da, 

2  Davis    V.  The    West   Saratoga  *  State  v.  The  Oberlin  Buili 

Building  Union  No.  3,  32  Md.  285.  and  Loan  Ass'n,  35  Ohio  St.  25 

See  also  the  Canton  National  Build-  ^  ibj^  .  Heggie  v.  Building 

ing  Association  v.  Weber,  34  Md.  Loan  Association,  107  N.  C.  58: 

669;  Jackson  v.  Myers  43  Md.  452  ;  S.  E.  Rep.  275. 
Muth  V.  Dolfield,  lb.,  466. 
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lawful  ends.  By  borrowing  money  at  a  low  rate  of  inter- 
est, and  loaning  it  at  a  greater  to  its  members  standing  in 
need  of  accommodation  beyond  what  the  immediate  re- 
sources of  the  society's  treasury  may  afford,  it  is  substanti- 
ally serving  its  legitimate  purposes.  Such  probably  would 
not  be  the  case  if  the  loans  were  intended  to  supply  funds 
to  be  taken  by  strangers ;  or  if  they  were  to  be  permanent 
debts  of  the  society,  instead  of  temporary  accommodations 
for  the  purpose  of  serving  temporary  wants.  The  same  rea- 
sons would  not,  in  such  cases,  hold  good.  It  is  quite  possi- 
ble that  emergencies  will  arise,  where  a  building  association 
will  be  enabled,  by  reason  of  peculiar  necessities,  to  borrow 
money  or  give  its  obligations  for  other  purposes  than  the 
accommodation  of  members.  For  instance,  where,  at  a 
judicial  sale  (and  in  Pennsylvania,  at  that  of  an  assignee 
for  benefit  of  creditors)  the  building  association  is  con- 
strained, in  order  to  escape  serious  loss,  to  buy  in  property 
upon  which  it  holds  a  junior  encumbrance,  and  there  is  not 
money  enough  in  the  treasury  to  pay  the  whole  sum  re- 
quired, a  purchase-money  mortgage,  or  a  bond,  mortgage, 
note,  or  judgment  for  the  sum  borrowed  to  make  up  the 
deficiency,  would  seem  entirely  unobjectionable.'  In  such 
case,  it  might  become  essential  to  the  accomplishment  of 
powers  distinctly  conferred,  if  not,  indeed,  from  reasons  of 
self-protection,  and  in  order  to  save  the  association  from 
ruin.^     Again,  under  a  general  power  to  invest  money  in 

'  In  a  case  quite  similar  to  that  those  things  which  might  result 
above  supposed,  a  guarantee  or  in-  from  the  working  out  of  the  rela- 
demnity  under  seal  given  by  a  tion  subsisting  between  first  and 
Scotch  building  society  to  prior  en-  second  mortgages,  and  accordingly 
ciimbrancers,  was  held  to  be  ultra  had  power  to  redeem  the  first  mort- 
vires,  being  a  transaction  not  auth-  gagee,  and  to  exercise  their  borrow- 
orized  by  the  rules  and  not  iuci-  ing  powers  for  the  purpose  of  pay- 
dental  to  the  conduct  of  the  so-  ing  him  off :  and  thereafter  they 
ciety's  business:  Small  v.  Smith,  had  power  to  enter  into  possession 
10  App.  Cas.  119.  of  the  property  (in  this  case  a  lease- 

'  It  was  held  in  Sheffield  and  S.  hold  colliery)  and  pay  out  of  the 

Y.   Perm.   Building  Soc.  v.  Aizle-  society's  assets  the  rents  reserved 

wood,  44  Ch.  D.   412,   that  where  by  the  lease,  and  the  proper  ex- 

the  directors  of  a  building  society  penses  of  operation,   without  ren- 

lawfuUy  made  an  advance  upon  a  dering  themselves  liable  for  such 

property  already  encumbered,  they  expenditure, 
had  power  by  implication  to  do 
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real  estate,  the  right  of  improving  the  real  estate  held,  and 
making  it  not  only  more  productive,  but  substantially  ar 
element  in  the  achievement  of  the  final  results  contem- 
plated in  the  incorporation,  and  the  hastening  of  the  period 
of  realization  to  the  stockholders,  by  erecting  houses,  seems 
a  necessary  concomitant,'  nor  would  a  loan  of  money,  of  a 
temporary  character,  to  accomplish  that  end,  seem  at  all 
improper.  It  is  possible,  too,  that  the  affairs  of  an  associa- 
tion, becoming  momentarily  embarrassed  by  losses,  some- 
times not  to  be  avoided  by  the  most  unexceptionable  man- 
agement, or  by  depreciation  of  property  necessarily  thrown 
and  remaining  upon  its  hands,  a  loan  of  money  to  bridge 
over  the  difficulties  would  be  within  the  corporate  powers. 
And,  when  an  association  has  reached  a  point  in  its  history 
when  it  becomes  necessary  to  pay  out  certain  of  its  mem- 
bers, for  instance,  the  stockholders  in  a  matured  series,  it 
may  very  well  be  that  the  immediate  conversion  into 
money  of  assets  held  for  the  benefit  of  the  entire  member- 
ship, sufficient  to  provide  for  those  payments,  would  be  at- 
tended with  serious  loss  to  the  corporation  and  correspond- 
ing injury  to  the  remaining  series  or  stockholders.  In 
such  a  case,  the  borrowing  of  the  necessary  funds  would  be 
an  obvious  expedient  directly  in  the  line  of  serving  the 
legitimate  purposes  of  the  incorporation. 

§  298.  "Upon  the  right  to  borrow  money  for  the  pur- 
pose last  referred  to,  there  is,  indeed,  a  recent  adjudication 
of  the  Supreme  Court  of  Wisconsin,^  which  is  capable  oi 
throwing  much  light  upon  the  entire  subject.  A  serial  as- 
sociation, neither  expressly  authorized  nor  expressly  for- 
bidden, by  statutory  or  charter  provision,  to  borrow  money, 
did,  upon  the  arrival  of  the  shares  in  the  first  series  at 
their  stipulated  par  value,  take  up  money  for  the  purpose 
of  paying  off  the  unadvanced  shareholders  in  that  series, 

1  When  the  charter,  of  a  building  and    L.    Association,    (Tex.    Civ. 

association  authorized  it  to  aid  its  App.)  26  S.  W.  Rep.  468. 

members  in  acquiring  and  improv-  =  North  Hudson  Mutual  Building 

ing  land,  it  was  held  that  the  asso-  and  Loan  Association  v.  First  Na- 

ciation  was  thereby  empowered  to  tional  Bank,  47  N.  W.  Rep.  300;  11 

make  contracts  for  the  erection  of  L.  R.  A.  845. 
homesteads:    Heady    v.  Bexar   B. 
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giving  its  note  for  the  loan  and  assigning,  as  collateral 
security,  mortgages  and  bonds  held  by  it  against  borrow- 
ers in  subsequent  series.  The  money  loaned  was  applied 
to  the  purpose  intended.  I^ater,  the  debt  having  been  re- 
duced by  partial  payments,  but  a  balance  being  still  un- 
paid, an  action  was  instituted  by  the  association  against 
the  lender  of  the  money  to  recover  possession  of  the  bonds 
and  mortgages  so  assigned.  The  essential  questions  in- 
volved, were,  as  stated  by  the  court,  (i)  whether  the  asso- 
ciation had  the  power,  under  any  circumstances,  and  for 
any  purpose,  to  make  the  loan,  and  (2)  if  it  had  not, 
whether,  having  in  fact  made  it  and  applied  it  to  the  pur- 
poses of  the  corporation,  it  could  be  heard  to  set  up  its 
want  of  power  to  borrow  the  money.  Says  the  court : 
"To  determine  the  first  question  it  becomes  necessary  to 
inquire'  what  are  the  objects  and  purposes  of  the  corpora- 
tion, and  from  such  objects  and  purposes  to  determine 
whether  it  is  consistent,  and  reasonably  necessary,  under 
certain  circumstances,  for  the  corporation  to  borrow  money 
to  accomplish  the  purposes  of  the  organization  ;  and  if  it 
be  found  that,  under  some  circumstances,  the  purposes  of 
the  corporation  can  only  be  conveniently  and  reasonably 
carried  out  by  borrowing  money,  then,  under  the  adjudicated 
cases,  in  the  absence  of  any  express  provision  forbidding 
the  corporation  from  borrowing,  the  corporation  may  do 

so It  is  a  universally  accepted  principle 

that  corporations  organized  generally  to  engage  in  a  par- 
ticular business  have,  as  incident  to  such  authority,  the 
power  to  contract  debts  in  the  legitimate  transaction  of 
such  business,  unless  they  are  restrained  by  their  charters 
or  by  the  statute  from  doing  so.  It  is  likewise  an  equally 
well  acknowledged  rule  that  the  right  to  contract  debts 
carries  with  it  the  power  to  give  negotiable  notes  or  bills 
in  payment  of  or  security  for  such  debts,  unless  the  corpora- 
tions are  in  like  manner  prohibited If,  therefore, 

it  can  be  shown  that  the  loan  association,  the  plaintiff  in 
this  action,  in  order  to  properly  carry  on  its  business,  has 
the  power  to  contract  debts  or  borrow  money  as  a  legiti- 
mate way  of  carrying  on  such  business,  then  it  may  do  so. 
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and  give  its  notes  or  other  proper  security  for  the  money 
loaned."  After  discussing  the  featitres  of  a  serial  associa- 
tion, the  manner  in  which  the  common  funds  are  applied 
to  the  maturing  of  the  different  series,*  the  rights  of  the 
shareholders  to  be  paid  out  when  the  point  of  maturity  has 
been  reached,  the  court  proceeds:  "In  conducting  the 
business  of  a  corporation  of  the  serial  order,  when  a  con- 
siderable portion  of  the  stockholders  are  not  borrowing 
members,  it  might  be  not  only  a  just  but  a  beneficial  way 
of  conducting  the  business  to  loan  the  money  received  in 
the  usual  course  of  business  to  the  members  of  the  corpora- 
tion who  were  willing  to  borrow  the  same  and  pay  large 
premiums  therefore,  and  not  to  keep  the  same  on  hand  to 
the  detriment  of  all  the  members,  and  accumulate  it,  in 
order  to  be  prepared  to  pay  off  the  series  of  stockholders 
not  being  borrowing  members  whose  stock  became  of  its 
par  value,  and  when  the  necessity  for  payment  arrived 
make  a  temporary  loan  to  payoff  said  members.  It  seems 
to  us  that  this  would  not  be  an  unreasonable  way  of  con- 
ducting the  business  of  the  Corporation,  and  that  it  could, 
if  it  saw  fit,  make  a  loan  for  that  purpose,  there  being  no 
statute  or  by-law  9f  the  company  expressly  prohibiting  the 
company  from  so  doing.  We  must  conclude,  therefore, 
that  the  corporation  had  the  power  to  make  a  loan  for 
the  purpose  of  paying  off  the  stockholders  of  the  first  series 
when  their  stoc,k  became  of  its  par  value."  On  the  sub- 
ject of  the  assignment,  as  security  for  the  loan,  Qf  the  bonds 
and  mortgages  of  borrowers  in  junior  series,  it  is  said: 
"  We  think  the  power  to  borrow  implies,  in  the  absence  of 
any  law  expressly  restraining  the  board,  the  power  to  se- 
cure the  payment  of  the  loan  by  an  assignment  of  the 
mortgages  and  bonds  of  the  other  members  held  and  owned 
by  the  corporation,  and  to  make  the  assignment  of  them 
for  that  purpose.^  In  this  case  the  bonds  and  mortgages 
are  made  on  their  face  assignable  by  the  company.  It  is 
said  it  is  unjust  to  assign  the  bonds  and  mortgages  given 

'  See  ante,  ?  §  24-26.  its  debts  also,  Murray  v.  Scott,  9 

=  See  as  to  assignments  by  society      App,,  Cas.  519;  Quein  V.  Smith,  108 
of  such  securities  as  collateral  for      Pa.  325. 
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by  members  of  the  subsequent  series  to  secure  the  pay- 
ment of  the  money  due  to  the  stockholders  of  the  first 
series.  There  could  be  no  injustice  in  so  doing,  if  the 
money  was  in  fact  due  to  the  first  series.  The  payment 
could  be  enforced  by  them  in  equity  from  the  moneys  to 
become  due  on  such  bonds  and  mortgages,  in  the  absence 
of  any  other  resources  of  the  company,  and  we  know  of  no 
other  resources  which  the  company  would  be  likely  to 
have.  The  pledge  of  these  mortgages  and  bonds  to  the 
bank  can  work  no  injury  to  the  men  who  gave  them.  Any 
payments  made  on  them  for  the  benefit  of  the  bank  will 
inure  to  their  benefit  the  same  as  though  it  had  been  paid 
to  the  corporation."  Finally,  it  is  held  that  the  receipt  of 
the  mone)"^  by  the  association,  and  its  application  to  a  legi- 
timate purpose  estops  the  association  from  disputing  its 
liability  therefor:  "  The  corporation  has  received  the 
money  loaned,  and  applied  it  to  the  legitimate  purposes  of 
the  company  in  paying  off  the  first  series  of  stockholders. 
So  far  as  this  payment  was  justly  due  to  such  stockholders, 
all  the  other  stockholders  are,  benefitted  by  it,  and  they 
cannot  retaiti  the  benefit  of  the  application  of  the  money 
loaned  by  the  bank,  and  refuse  to  pay  the  loan.  The 
plaintiff  is  estopped,  by  the  receipt  and  application  of  the 
money  to  a  legitimate  purpose  of  the  corporation,  from  set- 
ting up  a  want  of  power  in  the  corporation  to  make  the 
loan.  The  corporation  cannot  reap  the  benefit  of  the 
money  loaned,  and  then  allege  a  want  of  power  to  make 
it.'"  If,  indeed,  the  purpose  of  the  loan  had  not  been  a 
proper  one,  the  association  would  still  be  unable  to  escape 
liability  for  it,  except  by  proof  of  knowledge  on  the  part 
of  the  lender  of  the  unauthorized  character  of  that  purpose.^ 
§  299'.  The  doctrine  of  this  case  seems  to  be  in  entire 
harmony  with  that  of  the  English  decisions,  except  that 
the  same  importance  is  not,  in  this  country,  attachable  to 

'  See  to  similar  eflFect  Criswell's  its  directors,  who  might  be  liable 

■   App. ,  100  Pa.  488  to  the  corporation  on  the  ground 

'  Of  course  these  latter  considera-  of  a  breach  of  duty,  or  misapplica- 
tions have  no  bearing  upon  the  ques-  tion  of  corporate  funds:  see  ante  §? 
tion  of  the  legality  of  the  borrow-  193, 194. 
ing  as.between  the  corporation  and 


262  THE   IvAW  OF  BUILDING  ASSOCIATIONS.  [CH.  XI. 

the  question  whether  or  not  an  express  authorization  to 
borrow  is  conferred  upon  the  directors  by  charter  or  by- 
law. As  far  as  the  power  of  the  corporation  to  become 
liable  for  money  loaned  to  it  is  concerned,  where  the  stat- 
ute is  silent  upon  the  subject,  the  question,  in  this  country 
as  in  England,  is  one  of  implication  from  the  nature  of  the 
powers  expressly  granted  and  the  reasonable  necessities  of 
their  legitimate  and  convenient  exercise.  If  any  restric- 
tion is  imposed  by  statute  upon  that  power  or  upon  its  ex- 
ercise by  the  directors,  it  is,  here  as  there,  imperative ;  and 
here  as  there,  the  corporation  itself  may,  by  the  articles  of 
association  or  by-laws,  confine  its  own  power  to  borrow 
within  self-appointed  limits, — at  least  so  far  as  to  determine 
the  legality  of  the  act  of  borrowing  as  between  itself  and 
its  ofScers.  But,  if  the  power  to  borrow  exists  under  the 
statute  without  restriction  upon  its  exercise  by  the  directors, 
and  to  the  extent  that  it  so  exists,  it  is,  in  this  country,  ex- 
ercisable by  the  directors  of  the  coirporation,  representing 
it,  unless  expressly  prohibited  or  limited  by  charter  or  by- 
law, and  without  being  expressly  delegated  to  them  by 
either.  Beyond  the  qualifications  imported  by  this  princi- 
ple, there  seems  to  be  no  reason  for  supposing  that  the  rules 
established  in  England  and  already  discussed  are  not  equally 
applicable  in  this  country  in  similar  cases. 

What  Constitutes  Borrowing.    Overdrafts.    Deposits. 

§  300.  It  has  been  said  that  the  overdrawing  of  its 
bank  account  by  an  association  is  not  a  borrowing  of 
money,  in  the  proper  sense  of  the  phrase,  which  may  be 
questioned  as  ultra  vires}  But  this  position  must,  inthg 
light  of  more  recent  decisions,  be  regarded  as  untenable,—^ 
at  any  rate  so  far  as  relates  to  overdrafts  made  in  pursuance  ' 
of  an  understanding  between  the  association  and  its  bank- 
ers.    Such  a  transaction '  is  simply  the  borrowing  of  money.^ 

'See  opinion  of   Hatherley,   t,.  19   L.    T.   Rep.,   N.   S.   593;  In  re 

C,  in  Laing  v.  Reed,  L.  R.  5  Ch.  German  Mining  Co..  22  L.  J.,  Cli. 

App  4;  Waterlow  v.  Sharp,  L.  R.  8  956;  4  De  G  ,  M.  and  G,  19. 

Eq.  501;  20  L.  T.,  N.  S.  902;  In  re  2  Looker  v.  Wrigley,  9Q.  B.  D. 

Cefn    Cilcen   Mining  Co.   (L,im, ),  397 ;  Liquidators  of  Blackburn,  etc. , 

Edgeworth's  Claim,  L.  R.  7  Eq.  88;  See.    v.   CunlifiFe,   22    Ch.    D.  61; 
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§  301.  The  questions  arising  as  to  the' receipt  of  depos- 
its from  "  depositors," '  where  that  species  of  business  is 
not  distinctly  authorised  by  statute,  are  referable  to  the 
borrowing  powers  of  the  association ;  for  depositors  "  are 
in  fact  lenders  of  money  to  the  association."  ^ 

Status  of  Lender  on  Distribution  of  Assets. 

§  302.  When  the  borrowing  is  lawful  (or  the  society 
not  in  a  situation  to  be  permitted  to  dispute  its  lawfulness), 
the  lender  is  entitled  to  priority  of  payment  over  the  mem- 
bers of  the  association  in  respect  of  their  claims  qua  mem- 
bers.' Of  course,  persons  who  are  members  and  have 
claims  as  such,  may  also  be  lenders  to  the  society  and  sus- 
tain towards  it  the  relation  of  creditors  by  reason  of  loans 
made  to  it  and  to  that  extent  be  entitled  to  preference  over 
their  own  and  others'  membership  claims.^ 

Power  of  Building'  Associations  to  Acquire  and  Hold  Land. 

§  303.  The  power  of  a  building  association  to  take  and 
hold  real  estate  stands  upon  a  somewhat  different  footing 
from  that  of  borrowing.  The  extent  to  which  it  may  be  ' 
lawfully  exercised  is  usually  defined  with  accuracy'  in  the 
statutes  under  which  they  are  incorporated,  and,  like  all 
corporations,  building  associations  are  in  this  particular 
subject  to  the  law's  jealous  supervision.  At  the  same  time, 
it  must  be  remembered,  that,  under  a  general  law,  a  certain 
latitude  is  allowed  in  the  framing  of  articles  of  association 
and  the  insertion  in  the  certificate  of  incorporation  of  pro- 
visions and  powers  not  inconsistent  with  the  law  and  public 
policy,  and  that  such  provisions  and  powers,  though  not 
expressly  sanctioned  by  statute,  will  if  offending  against 
neither,  be  lawful  as  to  the  state  and  binding  upon  the 
members  of  the  company.'  An  improper  assumption  of 
authority  in  the  matter  of  acquiring  real  estate  will  not,  of 

Blackburn,   etc  ,   Soc.  v.  Cunliffe,  hereaftfer  that  the  issuing  of  paid- 

29  Ch.   D.   902  ;  Brooks  v.  Black-  up  or  preferred  stock  is  not  a  bor- 

burn,  etc.,  Soc,  9  App.  Cas.  857.  rowing  of  money:  post,  \  \  461-464. 

'  See  ante,  \  56.  3  lu  re  Mutual,  etc.,  Soc,  30  Ch. 

'  Criswell's    App,    100  Pa.    488,  D.  434;  Criswell's  App.,  supra. 

495-    See  also  Murray  v.  Scott,  9  ^  lb. ,  and  ante.  §§255-256. 

App.  Cas.    519.     It  will    be    seen  ^  gee  ante,  \  41. 
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itself,  dissolve  the  society/  nor  relieve  its  members^  or 
debtors '  of  their  obligations  towards  it.  But  a  corporation 
cannot  take  or  hold  property  in  excess  of  what  its  char- 
ter, or  the  statute  supreme  over  the  same,  allows."  The 
association,  therefore,  cannot  be  held  to  compliance:  with 
the  contract ;  °  and  if  it  is  carried  into  effect,  the  sales  and 
purchases,  being  unauthorized,  may  be  avoided  by  any 
party  in  interest,^  and  the  individual  who  assumed  to  enter 
into  the  contract  for  the  corporation,  may  become  person- 
ally liable  thereby.'^  It  has  been  suggested,'  that  the  only 
method  by  which  a  building  association,  incapable  of  hold- 
ing real  festate  to  an  unlimited  extent,  and  desirous  of  deal- 
ing in  it  beyond  the  limits  allowed  by  law  and  charter,  is 
to  let  the  directors  or  some  other  fit  person  take  the  title, 
and  mortgage  the  property  to  the  societj'  for  the  full 
amount  of  the  purchase-money. 

§  304.  Building  associations,  chartered  as  such,  in  the 
proper  signification  of  the  term,  exclusively,  very  fre- 
quently engage  in  a  species  of  real  estate  transactions,  more 
properly  belonging  to  what  in  England  is  called  Freehold 
lyand  Societies :  i.e.^  they  purchase  land,  and  either  with- 
out or  after  erecting  dwellings  thereon,  parcel  it  out  to 
their  members,  bidding  in  competition  for  preference,  as 
for  a  loan,  the  successful  competitor  giving  his  mortgage 
upon  the  property  so  acquired  to  the  society  ;  or  they  sell 
the  different  properties  at  auction  to  outsiders.  Such 
practice,  unless  clearly  authorized  by  statute  and  charter,  is 
illegal  in  every  step,  from  the  acquisition  of  the  land,  down 

'  See  Hughes  z/.  Layton,  33  L.J. ^  fered  with  by  the  State.  See 
M.  C.  89;  10  Jur.,  N.  S.  513;  S.  C,  Rhoads  v.  Hoernerstown  Building 
nom.  Reg.  v.  D'Eyncourt,  9  L.  T.  Association,  82  Pa.  180. 
Rep.,  N.  S.  702;  28  J,  P.  ir6;  4  *  In  re  Kent  Benefit  Building  So- 
Best  and  S.  820;  12  W.  R.  408;  S.  ciety,  30  L  J.,  Ch.  787;  4  L.  T. 
C,  nom.  Hughes  v.  D'Byncourt,  3  Rep.,  N.  S.  6io;  7  Jur.,  N.  S.  1045; 
N.  R.  420;  116  Engl.  C.  h.  Rep.  i  Dr.  and  Sm.  417;  9  W.  R.  686;  25 
819.     See  post,  I  310.  J.  P.  805;  Faulkner's  App.,  11  W. 

'lb.  N.  (Pa.)  48;  and  post,  I  yyi. 

'  See  ante,  \\  178,  218,  282  «  Miller's  Est ,  2  Pears.  (Pa.)  248. 

■*  Chamberlain    v.    Chamberlain,  '  '  See  ante,  §§  209-210,  284-292. 

43  N.  Y.  424,  reversing  decision  of  «  Davis,   Law  of  Building,  etc.i 

Supreme  Court,  that  the  corpora-  Societies,  p.  85. 
tion  can  take  and  hold,  until  inter- 
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to  the  final  disposition  of  it.  There  is  nothing  in  the  ob- 
jects of  such  societies  permitting  them  to  speculate  in  land, 
in  fact,  to  become  land  societies.  The  question  has  re- 
ceived exhaustive  consideration  in  England,  and  the  doc- 
trine as  there  laid  down  seems  entirely  applicable  in  the 
United  States. 

English  Decisions  on  Power  to  Acquire  Land.    Liability  of 
Directors  Acting  Ultra  "Vires. 

§  305.  In  Grimes  v.  Harrison,^  the  latter  question  was 
first  discussed.  By  the  first  rule  of  "  The  Prince  of  Wales 
Mutual  Benefit  Building  Society  "  (duly  registered)  it  was 
stated  that  the  object  of  the  society  "  was  to  raise  a  fund  by 
weekly  subscriptions  of  the  members  in  shares  of  twenty- 
five  pounds  each,  out  of  which  each  member  may  receive 
the  amount  or  value  of  his  share  for  the  erection  or  pur- 
chase of  a  dwelling-house  or  houses,  or  other  real  or  lease- 
hold estate."  The  thirty-first  rule  provided,  that  "  the 
board  shall  have  full  power  to  conduct  the  affairs  of  the 
society,  subject  only  to  ,the  rules  thereof  for  the  time  being, 
and  any  committee  to  be  selected  and  appointed  shall  have 
the  same  power  in  irespect  of  any  matter  confided  to  them, 
subject  to  the  control  from  time  to  time  of  the  board." 
Upon  the  afiairs  of  the  society  being  investigated,  it  having 
fallen  into  difiEculties,  it  was  found  that  the  directors  had 
made  an  attempt  to  vary  the  objects  of  the  society,  and 
that  they  had  altered  its  name  as  follows  :  "  The  North- 
west Ivondon  Equitable  Freehold  I^and  Society,  enrolled 
as  the  Prince  of  Wales  Mutual  Benefit  Building  Society," 
and  that  they  had  issued  pass-books,  containing  a  copy  ot 
the  rules  of  the  society  and  the  accounts  of  the  individual 
members.  It  was  also  found  that  they  had  contracted  to 
purchase  a  piece  of  land  at  a  price  greater  than  the  moneys 
of  the  society  then  in  hand,  and  that  they  had  caused 
portions  of  the  purchase-money  to  be  paid  out  of  the  funds 
of  the  society.  Upon  a  bill  being  filed  by  some  of  the 
members  of  the  society  against  the  trustees  and  directors, 
charging  {inter  alia)  that  the  investment  was  a  fraud  on 

■  28  :,.  J.,  Ch.  823;  S.  C,  33  I,.      Beav.  435;  23  J.  P.  421. 
T.  Rep.  115;  5  Jur.,  N.  S.  528;  26 
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the  rules  of  the  society,  it  was  held  that  it  was  such  a  fraud, 
for  the  objects  of  the  society  could  not  be  changed,  that  the 
rules  of  the  original  society  could  not  be  adapted  to  any 
altered  purpose,  and  that  the  rules  did  not  authorize  the 
purchase  of  land.  The  Master  of  the  Rolls,  in  delivering 
judgment,  said  that  there  is  a  great  distinction  between  a 
freehold  land  society  and  a  benefit  building  society.  "  A 
freehold  land  society  buys  land  with  the  funds  subscribed 
by  the  members,  and  divides  that  land  among  them  ;  but  a 
benefit  building  society  advances  to  members,  out  of  the 
subscriptions  made  by  the  members,  sums  of  money,  to  be 
laid  out  in  the  purchase  of  land  or  buildings,  which  are 
then  mortgaged  to  the  society.  That  appears  to  be  the 
principal  difference  between  these  two  kinds  of  societies. 
But  in  either  case  these  societies  must  be  bound  by  the 
rules  by  which  they  have  been  constituted.  It  does  not 
lie  in  the  mouth  of  any  member  of  the  society  to  say  that 
the  book  which  professes  to  contain  the  rules  of  the  society 
does,  not  contain  the  rules  by  which  they  are  bound.  .  .  . 
I  cannot  accede  to  the  argument  that,  as  between  the  mem- 
bers of  the  society,  the  fact  of  putting  a  title-page  to  the 
pass-book,  in  which  the  society  is  called  a  freehold  land  so- 
ciety, will  really  alter  the  rules,  and  convert  them  into 
something  other  than  what  they  purport  to  be  upon  the 
face  of  them.  ...  It  appears  that  the  certificate  of  Mr.  Tidd 
Pratt  was  obtained  without  any  intimation  that  the  words 
'  freehold  land  society  '  constituted  the  title  of  the  society, 
or  that  it  was  intended  in  any  respect  to  be  a  freehold  land 
society.  It  was  sworn  that  this  omission  was  made  pur- 
posely, because  it  was  known  that  Mr.  Tidd  Pratt  would 
not  certify  the  rules  of  the  society,  if  called  a  freehold  land 
society,  to  be  within  the  provisions  of  the  6  and  7  Will. 
4,  C.  32,  but  would  only  certify  it  as  a  benefit  building  so- 
ciety. Therefore  it  is  impossible  to  adopt  the  argument, 
that  the  court  can  mould  these  rules  so  as  to  make  them 
applicable  to  a  freehold  land  society,  when,  by  the  sup- 
pression of  the  fact  that  this  was  a  freehold  land  society,  or 
was  intended  to  be  so,  these  parties  have  obtained  from  the 
officer  appointed   by  the  legislature  the  benefit  and  ad- 
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vantage  derived  from  being  a  benefit  building  society, 
solely  because  the  society  was  not  known  or  believed  to  be 
a  freehold  land  society.  It  is  therefore  impossible  to 
modify  these  rules  so  as  to  make  them  apply  to  a  freehold 
land  society."  His  Lordship  further  pointed  out  that  Rule 
I,  above  set  out,  did  not  give  the  directors  power  to  pur- 
chase land  as  they  thought  fit,  even  if  it  were  lawful  to  do 
so,  but  that  the  obvious  meaning  of  the  rule  was,  that 
"  the  amount  or  value  of  the  share  "  of  each  member  was 
,to  be  applied  "  for  the  erection  or  purchase  by  him  of  a 
dwelling-house,  or  other  real  or  leasehold  estate,"  and  it 
contained  no  authority  to  the  directors  to  purchase  and 
divide  land  amongst  the  members,  which  might  be  the 
function  of  a  freehold  land  society,  but  not  of  a  benefit  build- 
ing society.  "  It  is  not  within  these  rules  ;  and  every  mem- 
ber is  entitled  to  say  to  the  directors,  '  You  shall  not  go  out 
of  these  rules  ; '  and  the  fact  of  the  society  being  entitled  a 
Freehold  I^and  Society,  or  of  the  pass-book  being  an  account 
of  a  freehold  land  society,  or  of  the  minutes  being  kept  as 
the  minutes  of  the  proceedings  of  a  freehold  land  society, 
does  not  entitle  the  directors  so  to  act,  or  preclude  any  one 
of  the  members  who  may  think  fit  from  taking  the  ob- 
jection to  their  acting  in  disobedience  of  rules  to  which 
they  are  bound  to  conform."  ' 

§  306.  So,  in  another  case,  it  was  held  that  changing 
the  name  of  a  society  to  that  of  "  The  Kent  Freehold  Land 
Society,  enrolled  as  The  Kent  Benefit  Building  Society," 
did  not'  constitute  it  a  freehold  land  society,  although  the 
change  was  made  with  the  concurrence  of  the  mem- 
bers.^ 

§  307.  The  position,  as  defined  in  these  cases,  is  this  : 
(i)  A  society  which,  by  its  rules,  authorized  the  directors 
to  deal  in  land  like  a  land  society,  or  beyond  the  limits 
contemplated  by  the  statute,  could  not  be  registered  as  a 

'  This  case  did  not  impeach  the  '  In  re  The  Kent  Benefit  Building 

right   of  the  directors  of  benefit  Society,  30  L.  J.,  Ch.  785;  S.  C,  4 

building  societies  to  invest  their  L.  T.  Rep.,  N.  S.  610;  7  Jur.,  N.  S. 

Surplus  funds  in  land  under  the  1045;  i  Dr.  and  Sm.  417;  9  W.  R. 

old  law,  but  only  referred  to  spec-  686;  25  J.  P.  805. 
ulations  in  land. 
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building  association  under  it ; '  and  (3)  if  the  rules  did  not 
so  authorize  the  directors,  they  would  have  no  power  to  do 
so,  and  any  member  might,  if  he  desired,  proceed  against 
them  in  equity.^  Since,  therefore,  it  cannot  be  done  at  all 
without  authority  contained  in  the  rules  or  constitution  of 
the  society  ;  and  since  such  rules,  if  made,  are  illegal,  the 
association  or  its  officers  must,  in  either  case,  be  deemed  to 
be  acting  ultra  vires  ;  the  association  taking  no  title  in  the 
land  contracted  for  ;  and,  consequently,  its  contract  for  the 
purchase  of  land,  under  such  circumstances,  cannot  be  en- 
forced against  it.'  And  where  the  society  had  the  power 
to  borrow  money  "  for  the  purposes  of  the  society,"  a  debt 
which  its  directors,  pretending  to  act  under  that  authority, 
had  contracted  for  the  purpose  of  purchasing  a  landed 
estate  was  held  not  to  be  a  claim  against'  the  assets  of  the 
corporation  under  process  of  winding-up.  Bacon,  V.-C,  say- 
ing :  "  Such  transactions  are  not  within  the  powers  of  the 
society.  They  might  as  well  have  betted  upon  the  horses 
running  at  Goodwood,  or  done  anything  else  that  came  into 
their  heads."  ^  The  building  association  not  having  had 
the  right  to  borrow  the  money  for  the  purpose  to  which  it 
was  applied,  it  was  further  said,   the  principle  that  the 

'  This  does  not,  however,  extend  old  law  to  have  acquired  land,  and 
to  making  a  rule  illegal,  under  the  afterwards  to  have  entered  into  a 
old  act  in  England,  allowing  the  contract  for  its  sale,  it  is  doubtful 
directors  to  invest  a  portion  of  the  whether  the  trustees  could  enforce 
society's  surplus  funds  in  the  pur-  the  contract  if  they  did  not  obtain 
chase  of  real  estate,  provided  this  the  concurrence  in  the  d^ed  of  con- 
be  done  bona  fide,  and  in  further-  veyance  of  every  member  of  the  se- 
ance of  their  main  objects;  Mul-  ciety,  unless  it  was  expressly  stipu- 
lock  V.  Jenkins,  14  Beav.  628;  21  L.  lated  in  the  contract  for  sale  that 
J.,  Ch.  65.  the   trustees  should  be  the   only 

i*  See    Davis,   Law    of  Building,  conveying  parties;"  cit.  Lethbridge 

etc.,  Societies,  p.  82.    Ante,  H  114,  v,  Kirkman,  25  L.  J.,  Q.  B.  89;  S.  C, 

213.  2  Jur.,  N.  S.  372;  26  L.  T.   Rep. 

'  In  re  Kent  Benefit  Building  So-  122.     See  Caldwell  v.  Ernest,  28  L. 

ciety,  30  L  J.,  Ch.  787;  S.  C,  4  L.  J.,  Ch.  810;  27  Beav.  39. 
T.  Rep.,  N.  S.   610;  7  Jur.,  N.  S.  *  In  re  Durham  County  Perma- 

1045;  I  Dr.  and  Sm.  417;  9  W.  R.  nent  Investment  Land  and  Build- 

686;  25  J.  P.  805.  It  is  further  said,  ing  Society,  Davis's  Case,  L.  R.  12. 

in  Davis,   Law  of  Building,   etc.,  Eq.  516;  S.  C,  25  L.  T.  Rep.  N.  S 

Societies,  p.  86,  that   "siipposing  83. 
the  trustees  of  a  society  under  the 
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lender  may  follow  the  moiiey  into  the  land  could  be  of  no 
assistance  to  him  in  this  case.'  If,  on  the  other  hand,  the 
officers  who  made  the  illegal  contract  became  personally 
liable  by  reason  of  it,  this  imposes  no  obligation  upon  the 
member^  to  indemnify  the  suffering  transgressors.  The 
rule  is,  that,  as  between  the  officers  and  the  society,  the 
latter  may  become  committeid  to  a  transaction  of  the  former 
which  is  ultra  vires,  by  unanimous  consent  and  ratifica- 
tion. Where,  therefore,  the  directors  of  a  building  associa- 
tion, without  competent  authority,  bought  land  and  mort- 
gaged it  to  secure  money  borrowed  for  the  purchase  ;  and 
certain  members,  acting  as  trustees,  covenanted  to  pay  the 
mortgage  debt,  and  under  that  covenant  were  subsequently 
obliged  to  pay  it,  and  it  did  not  appear  that  every  member 
acquiesced  in,  or  was  cognizant  of  the  transaction ;  the  un- 
fortunate trustees  were  not  allowed  to  compel  contribution 
among  the  shareholders  to  recover  their  loss.''  But,  where 
the  corporation  had  purchased  land,  but  had  not  paid  the 
purchase-money,  the  vendor  retaining  an  equitable  lien 
thereon,  the  properties  purchased  from  the  building  asso- 
,  ciation,  upon  the  latter's  failure  to  pay  the  vendor,  were 
held  subject  to  his  claim,  although  the  owners  had  paid 
the  building  association  in  fuU.^ 

American  Rule  as  to  Power  to  Acquire  and  Hold  Land. 

§  308.  Analogously  with  the  principles  established  in 
the  foregoing  cases,  it  has  been  repeatedly  held  in  Pennsyl- 
vania, that  a  building  association  has  no  power  to  take  or 
hold  real  estate  beyond  the  limits  fixed  by  statute,''  and 

'  But,  where  a  loan  to  the  same  12  Eq.  52:;  S.   C,  25  L.  T.  Rep. 

society  was  secured  by  a  promis-  N.  S.  84. 

sory  note  of  the  thistees,  and  by  a  ^Ip  re  Kent  Benefit  Building  So- 

deposit  of  the  mortgage  deeds  exe-  ciety,  30  L.  J.,  Ch.  785;  S.  C. ,  4  h. 

cuted  by  the  members  of  the  so-  T.  Rep.,  N.  S.   610;  7  Jur.,  N.  S. 

ciety;  it  was  held  (without  decid-  1045;  i  Dr.  and  Sm.  417;  9  W.  R. 

ing  upon  the  right  of  the  lender  to  686;  25  J.  P.  805. 

enforce  his  security  against  the  so-  '  Peto  v.   Hanimond,  8  Jur. ,  N- 

ciety),  that  the  official  liquidator  S.  550;  31  I/.  J.,  Ch,  354;  30  Beav. 

was  not  entitled,  without  payment  495. 

of  the  money  advanced,  to  deprive  *  Miller's  Estate,  2  Pearson  (Pa. ), 
the  lender  of  his  securities.  In  re  248;  Rhoads  z;.  Hoemerstown  Build- 
Durham,  etc.,  Wilson's  Case,!,.  R.  ing  Association,  82  Pa.  180.     As  to 
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that  debts  contracted  by  it  in  purchasing  real  estate  cannot 
be  enforced  against  it.'  Even  where,  by  a  subsequent  cur- 
ative act,  the  title  to  the  land  purchased  ultra  vires  became 
confirmed  in  the  association,  this  did  not  validate  a  mort- 
gage given  upon  the  premises  by  the  building  association, 
and  the  vendor  could  base  no  claim  against  the  society 
itself  thereon,  but  was  only  allowed,  upon  the  equitable 
doctrine  of  liens  for  purchase-money,  to  make  himself  paid 
out  of  the  land  itself,  so  far  as  it  would  reach.^ 

§  309.  The  questions  involved  in  this  case  are  rather 
nice,  upon  the  facts  shown.  On  June  14,  1873,  A.  sold  to 
the  American  Building  and  Loan  Association,  incorporated 
under  Act  1859,  fifty  acres  of  land,  at  $400  per  acre.  He 
got  $4000  cash,  and  the  building  association's  bond  and 
mortgage  for  $8000,  payable  in  five  equal  annual  instal- 
ments, with  interest.  The  building  association  also  as- 
sumed the  payment  of  a  purchase-money  mortgage  of 
$8000,,  resting  on  the  land.  No  part  of  the  land  was  sold 
by  the  building  association,  and  no  part  of  the  purchase- 
money  mortgage  was  paid.  In  course  of  time,  A.  received 
all  but  $1600  upon  his  mortgage,  and  he  assigned  this  re- 
maining instalment,  part  to  F.  and  part  to  R.  The  build- 
ing association,  on  June  11,  1878,  was  dissolved,  and  a  re- 
ceiver appointed.  Suit  was  brought  against  the  building 
association  (A.  to  the  use  of  F.  and  R.)  to  recover  the  bal- 
ance of  purchase-money  due  by  the  building  association  on 
their  bond  and  mortgage  to  A.  On  September  17,  1879, 
before  the  suit,  came  on  for  trial,  the  receiver  filed  a  bill  in 
equity,  praying  that  the  purchase  of  the  land  by  the  build- 
ing association  from  A.  be  declared  void  and  ultra  vires ; 
that  the  receiver  be  directed  to  reconvey  the  land  to  A. ; 
that ,  A.  be  directed  to  refund  the  money  paid  him  by  the 

powers  of  building  associations,  in-  194, )  that  a  contract  for  the  pur- 

corporated  under  the  general  law  chase  of  land  by  a  building  associa- 

of  Alabama,  to  hold  real  estate,  and  tion    will     not    be    declared   void 

convey  the  same  (not  abridged  by  where  the  land  has  gone  into  the 

Act  1870,  p.  308)  see  Cahall  v.  Citi-  hand  of  an  innocent  purchaser, 

zens'  Mutual  Building  Association,  '  Faulkner's    App.,    11    W.   N. 

61  Ala.  232.  It  is  intimated  (Thomp-  (Pa.)  48. 

son,  B.  A.,  p.  56,  cit.  Vos  v.  Cedar  «  lb. 
Grove,   etc.,   Association,   9    Bull. 
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building  association  ;  that  an  injunction  issue  restraining 
the  defendant  from  further  prosecuting  his  action  at  law. 
The  contention  of  defendants  before  the  Master  was, 
that,  though  at  the  time  the  purchase  was  made,  the  build- 
ing association  had  no  power  to  purchase  real  estate  as  this 
purchase  was  made,  or  to  issue  bonds  and  mortgages 
thereon,  yet,  by  virtue  of  the  Act  of  Assembly  of  June  17, 
1878  (P.  Iv.  214),  confirming  purchases  and  sales  made  by 
building  associations  prior  to  the  act,  the  sale  made  in  this 
case  was  validated  and  confirmed  ;  that  the  contract  be- 
tween A.  and  the  building  association  was  an  executed  one, 
and  therefore  the  building  association  estopped  from  setting 
up  the  defence  of  ultra  vires.  The  Master  reported,  that, 
at  the  time  of  the  purchase,  the  building  association  had 
no  power  to  make  such  a  purchase,  or  to  give  bonds  and 
mortgages  thereon,  and  that,  in  his  judgment,  the  Act  of 
June  17,  1878  (P.  L.  214),  "fails  to  relieve  the  defendants 
here,  mainly  because  it  contains  no  provisions  making 
valid  bonds  and  mortgages  executed  without  authority  of 
law."  He  recommended  that  the  purchase  and  sale  be  de- 
clared void,  and  that  the  receiver  be  directed  to  reconvey  to 
A.,  the  latter  to  refund  what  the  society  had  paid  him. 
The  court,  upon  exception,  held  that  the  Act  of  1878  valid- 
ated the  title  of  the  corporation,  at  least  so  far  as  to  enable 
it  to  hold  the  land,  if  it  elected,  and  to  convey  the  title ; 
but  that,  aside  from  the  liability  of  the  land  or  its  pro- 
ceeds, the  act  does  not  validate  the  unpaid  obligations  for 
the  purchase-money.  "  The  defendants  should  be  permit- 
ted to  proceed  on  either  their  bond  or  mortgage  to  enforce 
payment  on  the  land  ;  but  the  lien  of  an  executioi:j  on  any 
judgment  thereon  must  be  limited  to  the  land  in  question. 
But  the  defendant  cannot  be  called  on  to  repay  the  money 
already  paid  him."  The  defendants  were,  therefore,  en- 
joined from  prosecuting  their  action  on  the  bonds,  except 
only  as  against  the  land  on  account  of  the  purchase-money 
for  which  the  bond  was  given  ;  and  that  they  be  confined 
and  limited,  upon  any  execution  which  may  be  issued  upon 
any  judgment  thereon,  to  said  real  estate.  The  defendants 
appealed.     The  Supreme  Court  says  :    "  We  are  of  opinion 
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that  the  purchase  by  the  building  association  was  ultra 
vires.  Conceding  that  it  was  validated  by  the  Act  of  As- 
sembly, of  1878,  we  agree  with  the  court  below,  that  the 
contract  for  the  unpaid  purchase-money  was  not  rendered 
valid  upon  their  surrendering  the  land  and  putting  the 
parties  in  statu  quo.  This  is  precisely  what  is  accomplished 
by  the  decree  below,  which  limits  the  recourse  of  the 
vendors  for  the  unpaid  purchase-money  to  the  land.  So 
far  the  contract  is  unexecuted..  So  far  as  the  purchase- 
money  was  paid,  the  corporation  certainly  cannot  claim  to 
avoid  the  contract,  and  recover  back  the  money.  The  doc- 
trine of  estoppel  fairly  applies.  We ,  are  of  opinion  that 
the  decree  below  does  exact  justice  between  the  parties." 

Effect  upon   Corporation   of   Unlawful   Departure  from 
Proper  Functions. 

§  310.  The  unlawful  departure  of  a  building  associa- 
tion from  its  proper  functions  in  purchasing  real  estate, 
even  to  the  extent  of  changing  its  character  entirely  into 
that  of  a  land  society,  will  not,  of  course,  eo  ipso.,  put  an 
end  to  its  chartered  existence  as  a  building  association,  npr 
relieve  its  members  from  obedience  to  its  rules  and  per- 
formance of  their  duties  in  the  society.  The  case  of 
Hughes  V.  Layton^  was  decided  upon  this  point.  The 
following  were  the  facts  of  the  case  :  On  the  loth  of  May, 
1853,  about  300  persons  formed  themselves  into  a  society 
intended  to  be  established  under  the  provisions  of  the  act. 
At  the  first  meeting  held  for  the  establishment  of  the  so- 
ciety, it  was  stated  that  the  object  of  the  society  was  to 
enable  those  persons  who  might  join  it  to  procure  a  vote 
for  the  county  by  obtaining  the  allotment  of  a  piece  of 
land.  The  respondent  (Layton)  was  not  present  at  the 
meeting,  but  he  was  aware,  at  the  time  he  took  shares  in 
the  society,  that  one  of  its  objects  was  the  purchase  of 
land.  Rules  for  the  conduct  of  the  society  were  prepared, 
and  were  duly  certified  and  enrolled,  and  shortly  afterwards 

'  33  L.  J.,  M.  C.  89;  10  Jur..  N.  S.  R.  408 ;  et  mm.  Hughes  v.  D'Eyn- 

513;  S.  C,  nom.  Reg.  v.  D'Eyn-  court,  3  N.  R.  420;  116  Engl.  C.  I/, 

court,  9  L.  T.  Rep,  N.  S.  712;  28  Rep.  819. 
J.  P.  116;  4  Best  and  S.  820;  12  W. 
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Laytpn  joined  the  society  as  an  investing  member  (there 
being  at  that  time  no  other  class  of  members),  by  subscrib- 
ing for  two  shares,  upon  which  he  at  various  times  after- 
wards made  payments.  The  directors  of  the  society 
bought  an  estate,  which  was  conveyed  to  the  trustees  for 
the  society,  and  was  then  divided  into  allotments  amongst 
such  of  the  members  as  desired  to  have  land.  The  mem- 
bers who  had  no  allotment  made  to  them  continued  as  in- 
vesting members,  as  contra-distinguished  from  the  other 
members,  who  were  also  allottees.  On  the  26th  of  March, 
1855,  I^ayton  became  one  of  the  allottees  of  the  said  land, 
and  signed  and  delivered  to  the  board  a  memorandum,  of 
which  the  following  is  a  copy  :  "  No.  of  Register,  501.  I, 
Edward  lyayton,  of  12,  Upper  Street,  Islington,  do  agree  to 
take  two  allotments  of  the  society's  land  situate  at  Enfield. 
Dated  March  26,  1855.  Edward  Layton.  The  weekly 
subscription  as  usual."  lyayton  was  at  that  time  con- 
siderably in  arrear  with  his  subscriptions,  and  never  paid 
any  more  after  the  date  of  the  memorandum,  but  disputed 
his  liability.  The  society,  having  borrowed  a  great  part 
of  the  purchase-money  of  the  said  land,  and  having  no 
funds  out  of  which  it  could  repay  the  sum  borrowed,  ex- 
cept the  subscriptions  in  arrear  from  Lyayton  and  other 
allottees,  called  upon  him  for  payment,  which  he  refused  to 
make.  Arbitrators  were  then  appointed,  who  made  an 
award  ordering  lyayton  to  pay  a  certain  sum  ;  and  on  his 
-  neglecting  to  so  do,  a  summons  was  taken  out  by  Hughes, 
as  a  trustee,  to  enforce  the  performance  of  the  award.  At 
the  hearing  it  was  objected  that  the  justice  had  no  juris- 
diction, on  the  ground  that  the  society  was  not  a  society 
within  the  meaning  of  the  6  and  7  Will.  4,  C.  32,  and  that 
it  had  no  power  to  buy  land,  or  make  its  members  con- 
tribute to  the  purchase  thereof,  and  that  the  said  E.  Layton 
had  ceased  to  be  a  member.  The  justice  decided  that  he 
had  no  jurisdiction,  and  a  case  was  stated  for  the  opinion 
of  the  court  under  the  20  and  21  Vic,  C.  43.  In  deliver- 
ing judgment,  Cockburn,  C.  J.,  said  :  "  I  am  of  the  opinion 
that  there  ought  to  be  judgment  for  the  appellant.  Under 
the  circumstances  of  the  case,  the  justice  ought  to  have 
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issued  his  warrant  to  enforce  the  performance  of  the  award. 
The  society  was  registered  as  a  benefit  building  society 
under  the  6  and  7  Will.  4,  C.  32,  and,  by  the  rules  which 
have  been  certified,  subscriptions  and  fines  are  to  be  paid 
by  the  members.  The  respondent  was  a  member,  and  he 
has  not  paid  his  subscriptions  or  fines.  To  the  claim  of 
the  society  for  the  payment  of  the  sums  due,  two  answers 
are  made.  First,  the  respondent  says  that  the  society  has 
been  dissolved,  and  that,  by  an  arrangement  between  the 
members,  the  society  has  been  changed  from  a  benefit 
building  society  to  a  freehold  land  society.  If  that  be  the 
case,  it  would  seem  to  be  a  contravention  of  the  original 
purpose  of  the  society,  under  which  it  had  been  formed  in 
the  first  instance  ;  but,  even  if  that  is  so,  it  does  not  follow 
that  the  society  has  ceased  to  exist.  If  there  has  been  a 
misapplication  of  the  funds  contributed  by  the  members, 
the  proper  course  of  proceeding,  on  the  part  of  a  member 
who  thought  himself  aggrieved,  would  be  to  apply'to  a 
cburt  of  equity.  But  so  long  as  it  remains  in  existence  the 
members  are  bound  by  the  rules  ;  the  consideration  of  an 
alleged  misapplication  of  the  funds  is  foreign  to  the  juris- 
diction of  the  justice.  The  whole  question  is,  Was  it  in 
existence'?  If  so,  the  justice  has  no  power  to  consider 
whether  the  funds  have  been  properly  applied  or  not 
That  is  a  question  for  a  court  of  equity.  I  do  not  see  that, 
because  the  arrangement  was  made  to  purchase  land,  the 
society  is  put  an  end  to."  The  same  doctrine  has  received 
incidental  recognition  in  Pennsylvania.' 

Misuse  of  Power  in  Lending  Money. 

§  311.  A  building  association  may  also  become  guilty 
of  acts  ultra  vires  in  lending  its^  money  in  a  manner  not 
permitted  by  law.  It  is  well  understood,  that,  whilst  the 
power  to  lend  its  money  is  at  the  very  foundation  of  a 
building  association's  usefulness,  it  does  not  amount  to, 
and  was  never  intended  to  be,  a  banking  or  discounting 

•  See  Miller's  Est.,  2  Pears.  (Pa. )      Association  v.  Martin,  13  N.  J.,  Eq. 
248.    See  also  Hobokeu  Building      428, 
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power  in  any  proper  acceptation  of  the  term/  and  its  as- 
sumption, by  entering  into  the  business  of  purchasing  and 
discounting  notes,  where  there  was  a  constitutional  prohibi- 
tion upon  any  corporation  attempting  to  exercise  banking 
powers,  except  upon  certain  qualifications  not  acquired  by 
building  associations,  was  held  to  be  not  only  an  act  in 
excess  of  its  powers,  but  in  contravention  of  the  law  of  the 
land,  giving  the  society,  as  the  holder  of  a  note  so  dis- 
counted, no  claim  upon  its  maker.^ 

Nature  of  Securities  and  luvestinents. 

§  313.  It  has  been  declared  in  England  that  the  direct- 
ors of  a  building  society  are  invested  with  a  large  discre- 
tion as  to  the  nature  of  securities  to  be  taken  and  invest- 
ments to  be  made,  that  they  may  make  advances  on  classes 
of  securities  forbidden  to  ordinary  trustees,  and  that  they 
are  not  precluded  from  niaking  advances  on  securities  of  a 
speculative  nature.'  The  mere  personal  responsibility  of 
the  borrower  does  not  appear  ever  or  anywhere  to  have 
been  regarded  as  a  sufficient  basis  of  a  loan  by  a  building 
association.  But  the  security,  e.g.^  of  a  leasehold  has  been 
expressly  sanctioned!^     As  to  corporations  generally,  it  is 

'  Schober  v.  Accommodation  S.  L.  Association  v.  Bolster,  92  Pa. 
F.  and  I/,  Association,  35  Pa.  223;  123.  The  power  to  take  any  par- 
Building  Association  v.  Seemiller,  ticular  kind  of  security  implies  the 
3  Phila.  (Pa.)  115;  S.  C,  35  Pa.  225;  power  to  do  those  things  which  are 
Cooper  V.  Sav.  and  L.  Association,  necessary  to  protect  the  interest  of 
100  id.  402;  State  v.  The  OberlinB.  the  society  in  the  property  encum- 
and  L.  Association,  35  Ohio  St.  258;  bered:  as,  e.g.,  to  satisfy  a  prior  en- 
Forest  City  United  Land  and  B.  cumbrancer  and  take  and  work  the 
Association  v.  Gallagher  et  al. ,  25  property  for  the  benefit  and  at  the 
Id.  208;  Baterz/.  People's  etc.,  Asso-  expense  of  the  society:  Sheffield 
ciation,  42  Ohio  St.  655;  Ashland  and  S.  Y.  Perm.  B.  Soc.  v.  Aizle- 
Banking  Co.  v.  Centralia  Mut.  S.  F.  wood,  supra, — and  to  pay  taxes  and 
Association,  9  Ivuz.  Leg.  Reg.  (Pa. )  assessments  upon  the  property 
41;  Sweeney  v.  El  Paso  B.  and  L.  mortgaged:  Baker  w.  People's,  etc., 
Ass'n,  (Tex.  Civ.  App.)  26  S.  W.  Association,,  42  Ohio  St.  655,— and 
Rep.  290.  to  insure  the  property  mortgaged 

'  Manufacturers  and  Mech.  Sav.  against  fire,  and  consequently   to 

and  li.Qa.v.  Conover,  5  Phila.  ( Pa. )  contract  to  do  so,  and  to  make  itself 

18.  liable  on  such  contract  ( the  measure 

'  Sheffield  and  S.  Y.  Perm.  Build-  of  damages  for  the  breach  of  it  be- 
ing Soc.  V.  Aizlewqod,  44  Ch.  D.  412.  ing,  not  the  sum  agreed  upon  as  in- 

*  Ibid.    See  also  Bismark  B.  and  surance,  but  the  dividend  the  in- 
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said  that  a  provision  in  the  charter  pointing  out  the 
securities  in  which  its  funds  shall  be  invested,  is  merely 
directory  ;  and  that  a  borrower  upon  diflFerent  security  can- 
not claim  that  it  is  void  on  the  ground  that  the  corpora- 
tion had  no  right  to  take  it.'  In  Alabama  it  is  decided 
that,  building  associations  being  authorized  by  law  to  lend 
money  to  their  shareholders  secured  by  mortgage  on  real 
estate,  on  such  terms  and  conditions  as  may  be  prescribed 
by  their  by-laws,  a  loan  is  not  ultra  vires,  although  it  is 
not  made  in  conformity  with,  or  may  be  in  direct  contra- 
vention of,  the  by-laws  of  the  association  granting  it.^  And 
it  is  said  in  New  Jersey,  that  a  building  association  has  the 
right  to  invest  its  funds  upon  the  same  security  as  would 
be  taken  between  private  persons ;  so  that,  whilst  it  may 
be  the  custom  to  require  bond  and  mortgage,  and  an  as- 
signment of  stock  as  collateral,  this'  is  by  no  means  ob- 
ligatory, and  no  presumption  arises  against  the  association 
where  it  is  not  insisted  upon.'  So,  in  Pennsylvania,  the 
purchasing  of  notes,  as  a  means  of  safe  keeping  and  in- 
vestment of  the  society's  funds,  is  not  questioned,  although 
the  buying  of  them  to  sell,  or  for  the  purpose  of  gain,  and 
with  a  view  to  employing  the  proceeds  in  buying  again,  is 

surance  company  would  have  been  the    premises.     It  was  held  that 

able  to  pay  if  the  insurance  had  usury  was  no  defence,  a  mortgage, 

been   effected  before  the  loss  oc-  in  a  court  of  law,  being  more  than 

curred) :  Chicago  Building  Associa-  a  mere  security  for  a  debt,    and 

Hon  V.  Crowell,  65  111.  453.  creating    a  direct  and  immediate 

1  Mutual  Life  Insurance  Co.  v.  estate  in  lands, — a  fee-simple  un- 
Wilcox,  7  N.  Y.  Weekly  Dig.  13.  less  otherwise  limited.  Welsh  v. 
A  loan  made  by  a  corporation  upon  Phillips,  54  Ala.  309.  Hence  node- 
security  forbidden  by  its  charter  fence  could  be  made  which  could 
has  been  held  to  be  enforceable  not  be  made  if  the  conveyance  was 
against  the  borrower:  2  Morawetz,  absolute — no  inquiry  into  the  con- 
Priv.  Corp.,  §  673,  cit.  Ayres  v.  sideration  of  the  debt,  or  of  its 
South  Australian  B.  Co.,  L.  R.  3  validity.  Doe  v.  Roll,  7  Ham. 
P.  C.  548,  559,  per  Mellish,  L.  J.,  Ohio,  401,  A  court  of  equity  is  the 
and  other  cases.  proper  forum  for  the  consideration 

=  Kelly   V.  Mobile  Building  and  of  all  other  questions  than  found  in 

Loan  Association,  64  Ala.  501  (cit.  the  execution  of  the  conveyance. 

Angell   and   Ames,  Corp.,  ?  362).  Morris  z;.  Harvey,  4  Ala.  300. 
This  was  a  case  of  ejectment,  the  '  Union  Building  and  Loan  As- 

mortgage  having  been  given  to  se-  sociation  of  New  Brunswick  v.  The 

cure  the  payment  of  |20oo  in  one  Masonic  Hall  Ass'n,  29  N.  J.  Eq. 

year,  and  monthly  rent  of  I25  for  389  (392).     See  ante,  ?§  123,  126., 
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said  to  be  a  very  different  thing,  wholly  outside  the  legiti- 
mate business  of  a  building  association.^ 

§  313.  It  may  also,  when  lending  money  to  a  member, 
accept,  in  addition  to  his  own  personal  security  and  assign- 
ment of  his  stock,  the  note  and  mortgage  of  a  third  party, 
not  a  member,  upon  his  or  her  own  real  estate,^  and  the 
mortgage  so  given  will  stand  for  the  whole  undertaking  of 
the  borrower  with  the  society,^  although  it  be  given  by  a 
married  woman,  the  wife  of  the  borrower.* 

Loans  to  Strangers  and  Persons  not  Sui  Juris.    Mortgages 
of  Married  Women. 

§  314.  Under  the  Wisconsin  building  association  law  of 

1878,  which  expressly  forbade  the  loaning  of  money  to  any 

but  members,  it  has  been  held  that  a  contract  entered  into 

with  a  building  association  by  and  through  which  it  might 

be  enabled  to  evade  that  prohibition  and  loan  its  funds  to 

one  not  a  member,  was  invalid  and  unenforceable.^     But  it 

is  also  said  in  Pennsylvania,'  and  in  Ohio,^  and  seems  to 

be  the  understanding  of  the  law  in  Indiana,"  in  Ka;isas,' 

and  in  Massachusetts,'"  that  a  building  association  has  the 

power  of  lending   its  money  to  members  only,  and  not  to 

strangers.     It   must  be  admitted  that,  positive  statutory 

'  Manufacturers  and  Mechanics'  Wheeling     Building     Association, 

Savings  and  Loan  Co.  v.  Conover,  5  supra. 
Phila.  18.     See  ante,  ?  311.  ''  See  cases  in  note  2,  supra. 

^  See    Massey    v.   The    Citizens'  ?  National  Investment  Co.  v.  Na- 

Building  and  Savings  Association  tional  Sav. ,  L,oan  and  Building  As- 

of  Paola,  22  Kan.  624;  Pfeister  v.  sociation,  (Wis.  )52  N.  W.  Rep.  138. 
Wheeling  Building  Association,  19  *  Wolbach  v.  The  Lehigh  Build- 

W.  Va.  676;  Juniata   Building  and  ing  Association,  84  Pa.  211   (217), 

Loan  Association  v.  Mixell,  84  Pa.  and  obiter  in  Stiles'  App.,  95  Pa. 

313;    Tanner's   App.,   95   Pa.    118;  122  (125). 

Building  Association  &.  McDermott,  '  State  z/.  The  Oberlin   Building 

2  Kulp  (Pa.)  203;  Ass'n  v.  Steele,  and  Loan  Association,  35  Ohio  St 

II  W.  N.  (Pa.)  204.  258. 

'Tanner's  App.,  supra;  Johnson  '  ^  poock  et  al.  v.  The   Lafayette 

V.  Elizabeth  B.  and  L.  Association,  Building  Association,  71  Ind.  357. 
104  Pa.   394;  Relief  Saving  Fund  "  St    Joseph    and    Kansas  Loan 

Association  v.  Longshore,   8   Luz.  and  Building  Association  v.  Thomp- 

Leg.  Reg.  (Pa.)  199:  and  the  third  son,  19  Kan.  321. 
^  party  will  not  be  entitled  to  notice  '^  See  Howard  Mutual  Loan  and 

of  the  member's  default:  Pfeister  z/.  Fund  Ass'n  v.  Mclntire,  3  Allen, 

571- 
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mandate  being  out  of  the  way,  there  is  nothing  in  the 
reason  or  constitution  of  building  associations  in  favor  of 
the  doctrine.  On  the  contrary,  although  it  undoubtedly 
was  their  design  that  eventually  all  the  members  should 
become  borrowers,  in  practice  there»is  always  a  large  por- 
tion of  them  who  content  themselves  with  paying,  and 
never  think  of  drawing  out.  Thus,  if  none  but  members 
may  receive  loans,  the  funds  of  the  society  may  go  beg- 
ging ;  it  may  be  subjected  to  constant  losses  on  account  of 
their  lying  idle ;  and  the  very  end  aimed  at  by  the  associa- 
tion, the  speedy  and  profitable  winding-up,  be  delayed  by 
a  restraint  as  unreasonable  as  the  license  is  harmless.'  Yet, 
in  the  absence  of  special  statutory  authority  giving  that  li- 
cense, the  doctrine  denying  it  to  building  associations  must 
be  held  to  be  established  by  authority.  In  England  it  was 
long  ago  conceded  that  building  associations  had  the  right' 
to  make  loans  to  persons  not  members.^  In  New  Jersey, 
their  right  to  do  so  is  expressly  asserted.^  In  Connecticut, 
under  the  Act  of  1850,  the  power  of  loaning  to  strangers, 
under  certain  restrictions,  was  recognized.*  But  in  all  of 
these  instances  the  power  was  expressly  granted  by  statute. 
XVhere  such  is  not  the  case,  the  weight  of  authority  un- 
doubtedly is  to  consider  the  loaning  of  money  to  outsiders 
as  an  uplawful  act  on  the  part  of  the  association  ;  and  the 
latter  will  not  be  permitted  to  enforce  the  loan  for  more 
than  the  amount  actually  advanced,  with  legal  interest. 
Such,  indeed,  was  the  rule  laid  down  in  Connecticut.*  In 
Indiana,  the  borrower  was  not  permitted  to  defend  against 
the  building  association,  plaintiff,  upon  the  ground  that  it 
had  exceeded  its  powers  in  loaning  the  money  to  one  not  a 
member."  And  in  Pennsylvania,  the  building  association  ■ 
is  allowed  to  recover  from  a  borrower,  not  being  a  member, 

1  See  ante,  §§  89-94.  Ass'n   v.   Wilcox,    24    Conn.   159. 

'^  Cutbill   V.    Kingdom,    1   Exch.  And    see    Same    v.   The    Meriden 

494(505);  17L.  J.,Exch.  177.  Agency  Co.,  lb.  147.    The  actal- 

3  Union  Build.  Loan  Ass'n,  etc.  v.  lowed  loaning  to  strangers  where 

The  Masonic  Hall  Ass'n,  29  N.  J.  no  members  applied. 

Bq-  389  (392).  *  See  cases  in  preceding  note. 

■•The  Mechanics  and   Working-  «  Poock  w.  The LafayeUe Building 

men's  Mut.  Sav.  Bank  and  Building  Association,  71  Ind.  357. 
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the  amount  loaned,  with  interest.'  The  same  rule  is  ap- 
plied in  Kansas.^ 

§  315.  The  true  theory  probably  should  be  between  the 
extremes ;  so  that,  without  denying  the  right  of  the  build- 
ing association  to  lend  its  funds  to  outsiders,  under  any  and 
all  circumstances,  it  must  be  remembered,  (i)  that  it  can 
be  permitted  to  exercise  the  right  only  when  by  so  doing 
no  member  who  can  give  sufficient  security,  and  applies 
for  a  loan,  is  prejudiced  in  his  right  and  opportunity  to  re- 
ceive the  same ;  ^  and  (2),  that  the  statutory  and  charter 
privileges  and  immunities  conceded  to  building  associa- 
tions, in  the  matter  of  premiums,  interest,  and  all  payments 
beyond  the  limits  of  what  the  usury  laws  allow  in  trans- 
actions between  other  borrowers  and  lenders,  were  intended 
to  apply  only  to  dealings  between  the  association  and  its 
members,  and  not  between  it  and  outsiders.*  The  relations 
between  the  association  and  its  members  are,  by  statute, 
placed  upon  a  peculiar  footing,  and  it  cannot  be  assumed 
that  a  mere  stranger  should  be  bound  by  rules  which  gov- 
ern the  members  only  by  virtue  of  their  membership  and 
its  implied  and  express  undertakings  ;  or  by  statutory  pro- 
visions which  look  towards  the  government  of  the  society's 
internal  affairs  exclusively,  'and  whose  favor  and  obligations 
are  intended  for  members  only. 

§  316.  Thus,  in  Connecticut,  a  joint  stock  corporation, 
authorized  by  its  charter  "to  do  a  general  insurance 
agency,  commission  and  brokerage  business,  and  such  other 
things  as  are  incident  to,  and  necessary  in,  the  manage- 
ment of  that  business,"  in  order  to  effect  a  loan  of  a  build- 
ing association,  subscribed  for  its  stock,  and  received  a  loa:n 
upon  the  same  conditions  on  which  other  members,  as  one 
of  which  it  was  treated,  received  loans.  Upon  a  suit  to 
foreclose  the  mortgage  given  to  secure  the  loan,  it  was  held, 

'Wolbach  V.  The  I/ehigh  Build-.  Building  Association  of  New  Haven 

ing  Association,  84  Pa.  211.  v.  Wilcox,  24  Conn.   147;  Same  v. 

'  St.  Joseph  and  Kansas  L,oan  and  Meriden  Agency  Co.,  lb.  159.    And 

Building  Association  v.  Thompson,  see  ante,  §§  89-94,  and  infra,  I  316. 

19  Kan.  321.  ■*  lb.  and  Wolbach  v.  The  L,ehigh 

'The  Mechanics  and  Working-  Building  Association,  84  Pa.    211 

men's  Mutual  Savings  Bank  and  (217). 
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that  the  corporation,  whose  charter  gave  it  the  powers 
above  described,  had  not  power  to  subscribe  to  the  stock 
and  become  a  member  of  the  building  association ;  that 
such  subscription  was  void  ;  and  that,  therefore,  as  the  loan 
must  be  considered  to  have  been  made  to  a  party  who  was 
not  a  member  of  the  building  association,  practically  at  a 
rate  exceeding  the  lawful  rate  of  interest  (6  per  cent),  the 
contract  was  not  protected  by  the  laws  sanctioning  such 
contracts  between  the  building  association  and  its  members, 
but  was  usurious.  The  amount  of  all  payments  whatever 
made  by  the  borrowing  corporation,  to  the  lending  corpor- 
ation, were  therefore  ordered  to  be  deducted  from  the  sum 
total  of  the  former's  apparent  indebtedness,  and  a  decree  of 
foreclosure  entered  upon  the  remainder  only.'  And  sub- 
stantially upon  the  same  principle,  loans  to  strangers  at  a 
premium  are  elsewhere  held  to  be,  to  that  extent,  usurious.^ 
§  317.  In  the  class  of  outsiders,  towards  whom  the 
building  association,  as  a  lender,  and  with  reference  to  the 
statutes  of  usury,  stands  in  precisely  the  same  position  as 
any  other  corporation  or  private  person,  musfbe  included 
all  those  who  are  not  sui  juris ^  as  infants  and  married 
women,  wherever  they,  although  permitted  to  become  mem- 
bers of  building  associations,  yet  labor  to  such  a  degree 
under  the  common  law  disability  to  contract,  as  to  be  in- 
capable, without  special  authority,  to  become  bound  by 
the  terms  of  a  building  association  mortgage  to  any  greater 
extent  than  they  would  be  bound  by  a  mortgage  given  to  a 
private  person ;  i.e.^  where  they  have,  in  general,  the 
capacity  to  mortgage,  for  principal  and  lawful  interest. 
Thus,  in  Pennsylvania  (under  the  Building  Association 
Act  of  1859  and  its  supplements,  and  prior  to  the  enabUng 
act  of  1879  and  the  married  women's  acts  of  1887  and 
1893,)  where  a  married  woman,  capable  of  mortgaging  her 
separate  property,  but   incapable   of  contracting,   except 

'The  Mecliamcs  and  Working-  2  gt.  Joseph,  etc.,  Association  v. 

men's  Mutual  Savings  Bank  and  Thompson,  19  Kan.   321;  and  see 

Building  Association  of  New  Haven  Vermont  Loan  and  Trust   Co.   v, 

V.   The  Meriden  Agency   Co.,   24  Whithed,  (N.  D.)  49  N.  W.  Rep. 

Conn.   159;   and  see  Same  v.  Wil-  321. 
cox,  lb.  147. 
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where  expressly  empowered  by  statute,  and  only  to  the 
precise  extent  granted  by  such  authorization,  gave  a  mort- 
gage to  a  building  association  to  secure  the  repayment  of  a 
loan,  together  with  fines,  premiums,  and  dues,  the  associa- 
tion could  recover  from  her  no  more  than  the  amount 
actually  loaned,  with  legal  interest,  and  that,  notwithstand- 
ing the  money  received  by  her .  was  expended  in  the  im- 
provement of  her  separate  estate.'  These  stipulations,  it 
was  said,  were  distinct  and  separate  from  the  contract  of 
loan,  and  not,  like  other  conditions  {e.  g.^  scire  facias^  and 
failure  of  interest  clauses,  etc.),  or  waivers,  part  of  the 
authorized  mortgage  contract  itself;  and  whilst  the  latter 
bound  the  married  woman,''  the  former  did  not. 

§  318.  But,  if  a  married  woman  does  not  set  up  her 
coverture  as  a  defence  to  the  premiums  contracted  for,  her 
next  of  kin,  after  her  death,  cannot  be  permitted  to  do  so.^ 
And  where  a  woman  was  the  owner  of  shares  in  a  building 
association,  and  upon  a  joint  judgment  of  her  and  her 
husband  (which  was,  in  law,  only  the  latter 's),  a  loan  was 
made  by  the  building  association  to  the  husband,  the 
money  passing  directly  into  his  hands  ;  his  appeal  from  a 
decree  refusing  to  open  the  judgment  was  dismissed,  on  the 
ground  that  the  contract,  though  invalid  as  to  her,  was 
perfectly  valid  as  to  the  husband,  who  alone  was  before  the 
court  asking  for  relief  against  its  enforcements.*  Again, 
where  a  married  woman  holding  shares  in  a  building  asso- 
ciation had  borrowed  money  from  it  on  them,  and  to 
secure  the  loan  had  given  a  mortgage  on  her  individual 
property  and  her  husband's  bond  conditioned  for  the  pay- 
ment of  the  sum  borrowed  with  interest,  fines,  .premium 
and  dues,  and  upon  her  default  judgment  was  entered  on 
the  bond  against  the  husband, — it  was  held,  in  an  appli- 
cation to  open  the  judgment,  that,  though  the  wife  was  not 
liable  by  reason  of  her  coverture,  this  fact  constituted  no 

'  Wolbach  V.  The  Ivehigh  Build-  Patterson  v.  Robinson,  25  id.,  82; 

ing  Association,  84  Pa.  211.     See,  Black  z;.  Galway,  24  id.,  18. 

however,  also  Building  Association  '  Kingsessing  Building  Associa- 

V.  Rice  and  wife,  8  W.  N.  (Pa.)  12.  tion  v.  Roan,  9  W.  N.  C.  (Pa.)  15. 

^  See  Miner  v.  Graham,  24  Pa.,  ■■  Tanner's  App.,  95  Pa.  118. 
491;  Glass  V.  Warwick,  40  id.,  140; 
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defense  on  the  part  of  the  husband,  who  had  become  her 
surety  in  view  of  her  disability.' 

§  319.  On  the  other  hand,  if  a  married  woman,  being 
capable  of  giving  a  mortgage  upon  her  separate  property  to 
secure  her  husband's  debts,  unites  in  executing  such  a  one 
to  secure  a  loan  which  her  husband,  as  a  stockholder,  pro- 
cured from  a  building  association,  it  was  held  to  be  a  valid 
mortgage  upon  her  separate  property,  covering  premiums, 
fines,  and  dues.^  The  question  here  is  a  very  simple  one, 
and  the  distinction  obvious.  The  woman  is  capable  of 
giving  a  mortgage  to  secure  her  husband's  debts,  whatever 
they  may  be.  He  is  free  to  contract  for  the  payment  of 
fines  and  premiums.  What,  then,  is  his  debt  ?  If  he  is 
liable  (as  he  is)  for  the  whole  sum  stipulated  in  the  mort- 
gage, and  fines,  and  premiums,  or  for  dues  and  contri- 
butions of  any  kind  secured  by  his  obligation,  the  wife's 
mortgage  stands  for  them  all.^ 

§  330.  Where  a  married  woman,  while  under  common 
law  disability,  became  a  stockholder  and  borrower  in  a 
building  association,  and  after  the  passage  of  an  enactment 
removing  that  disability,  continued  to  pay  monthly  pre- 
miums on  the,  loan,  it  was  held  that  she  could  not  sub- 
sequently set  up,  the  disability  which  had  originally  ex- 
isted, the  ground  for  recovering  what  she  had  paid  beyond 
the  amounts  which,  at  common  law,  could  have  been 
demanded  from  her.^ 

'  Wiggins'  App.,  100  Pa.  155.  with  her  husband.     She  conveys 

"  Juniata  Building  and  Loan  As-      merely  her  inchoate  Hght  of  dower. 

sociation    v.    Mixell,   84  Pa.   313;      Hudson  City  Savings  Institute  v. 

Building    Association    v.    McDer-      Mc Arthur  et  al.,  8  N.  Y.  Weekly 

mott,   2  Kulp    (Pa.)   203;    Green-      Dig.  63. 

field's  Est. ,  I  Chest.  Co.  ( Pa. )  356.  '  =  It  seems  that  an  executor,  vrhere 
See  also  Association  v.  Steele,  11  he  can  mortgage  at  all  generally, 
W.  N.  (Pa. )  304;  ante,  ?  48.  Rut  may  equally  effect  a  mortgage  with 
the  fact  of  a  wife's  joining  vpithher  power  of  sale  and  all  the  incidents 
husband  in  a  mortgage  upon  his  of  a  building  association  mortgage 
lands  to  secure  overdue  notes,  when,  on  advanced  shares.  Cruikshank 
by  assignment  she  held  a  prior  v.  Duffin,  L.  R.  13  Eq.  555;  41 1'- 
mortgage  covering  the  undivided  J.,  Ch.  317;  20  W.  R.  354;  26  L.  T., 
one-half  of  a  co-tenant's  interest  in      N.  S.  121. 

the  same  lands,  does  not  subordi-  *  Dilzer  v.    Beethoven    Building 

nate   the  mortgage  she    holds  as      Association,  103  Pa.  86. 
assignee  to  that  in  which  she  joined 
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Loans  to  Other  Corporations. 

§  321.  A  further  question  arises  as  to  the  right  of  a 
building  association  to  advance  money  to  another  corpo- 
ration. When  this  is  done  by  way  of  mere  deposit  in  a 
bank,  there  can  be  no  impropriety  in  it.  But  a  case '  arose 
in  1870,  in  England,  in  which  it  appeared  that  the  directors 
of  a  building  association  had  deposited  money  with  a 
finance  company,  the  bank  for  the  regular  deposit  of  funds 
being  named  in  the  rules.  The  finance  company  was  in- 
corporated, among  other  things,  for  the  raising  and  borrow- 
ing of  money  at  interest,  and  the  receiving  of  deposits. 
The  manager  of  the  latter  was  also  the  manager  of  the 
building  association..  The  finance  company,  however,  not 
being  a  banking  company,  no  checks  were  drawn  on  it ; 
but  when  a  deposit  was  to  be  withdrawn,  two  of  its  di- 
rectors drew  a  check  upon  its  baiikers  in  favor  of  the  de- 
positor for  the  amount  withdrawn.  Such  a  check,  upon 
the  representation  of  the  manager  that  the  directors  of  the 
building  association  had  required  repayment,  was  drawn  in 
favor  of  the  building  association,  countersigned  by  the 
manager  of  thte  finance  company  (who  was  also  the  manager 
of  the  building  association),  and  was  then  given  into  his 
possession.  It  was  cashed  by  the  bank,  but  the  proceeds 
never  paid  to  the  building  association's  directors.  Shortly 
afterwards  the  manager  died,  and  his  estate,  being  in- 
solvent, the  building  association  was  unable  to  recover  the 
amount.  It  then,  by  bill  in  equity,  asked  the  court  to 
direct  the  finance  company  to  make  good  the  amount, 
alleging  that  the  deposit  of  the  society's  money  with  the 
defendants  was  unauthorized  and  illegal,  and  that  the  de- 
fendants had  notice  of  such  illegality  ;  that  the  repayment 
to  the  manager  was  without  any  authority  from-  the 
directors  of  the  building  association,  and  without  taking  a 
proper  receipt.  The  defendants,  in  their  answer,  alleged 
that  they  had  no  notice  that  the  building  association  had 
no  power  so  to  invest  its  moneys  ;  that,  if  it  were  so,  it  fol- 

'  Hardy  v.  Metropolitan  Land  26  L.  T.  Rep  ,  N  S.  407;  20  W.  R. 
and  Finance  Co.,  Law  Rep.,  7  Ch.  425;  (reversing  S.  C,  L.  R.'  12  Eq. 
App.  427;  S.  C,  41  L.  J.,  Ch.  257;      386.) 
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lowed  that  the  society  had  also  full  notice  of  the  fact  of 
that  investment,  as  some  of  the  directors  in  the  finance 
company  were  also  directors  of  the  building  association  ; 
and  that  they  had  duly  repaid  the  deposit  by  the  check 
given  to  the  manager.  It  was  held  that  the  building  asso- 
ciation's directors  had  been  guilty  of  a  breach  of  trust  in  the 
depositing  the  money  with  the  defendants,  since,  if  it  was 
to  be  permanently  invested,  it  must  be  placed  upon  certain 
securities  only,  and  if  to  be  kept  for  immediate  use,  it  must 
be  deposited  in  the  bank  indicated  by  the  rules  ;  that  the 
payment  to  the  manager  was  not  a  payment  to  the  build- 
ing association,  as  was  shown  by  the  course  of  business, 
and  that  the  building  association's  demand  from  his  per- 
sonal representatives  did  not  prove  it  to  have  been  such  ; 
and  that,  therefore,  the  money  having  come  into  the  de- 
fendants' hands  by  a  breach  of  trust,  and  being  still  in  their 
hands,  they  must  now  refund  it  (with  interest),  and  it 
could  not  be  treated  as  a  mere  money  demand  to  be  sued 
out  at  law.  It  had  also  been  previously  determined  that  a 
building  association  had  no  power  to  invest  its  funds  with 
another  building  association,  and  that  money  borrowed  by 
one  to  be  lent  to  another  constituted  no  debt  which  could 
be  enforced  against  the  former.' 

§  332.  It  can  scarcely  be  said  that  these  decisions  furnish 
an  universally  applicable  guide  to  the  solution  of  the  ques- 
tion. In  this  country  it  has  received  no  distinct  adjudica- 
tion. There  was  a  case  in  New  Jersey,^  in  which  a  Masonic 
hall  association  had  subscribed  for  stock  in  a  building  as- 
sociation, and  received  a  loan  from  it,  and  the  debt  was  en- 
forced. But  this  question  was  not  expressly  presented,  and  the 
decision  of  the  court  touched  only  upon  other  issues  raised 
before  it.     There  was  another  case,  in  Connecticut,^  where 

'  In  re  Durham  County  Perma-  tion  of  New  Brunswick  v.  The  Ma- 

nent,  etc..  Society,  Wilson's  Case,  sonic  Hall  Association,  etc.,  29  N. 

25  li.  T.  Rep.,  N.  S.  83;  Law  Rep.  J.  Eq.  389. 

12   Eq.  516.     The  Act  37  and  38  ^  Mechanics  and  Workingmen's 

Vic,  C.   42,  allows  a  terminating  Mutual  Savings  Bank  and  Building 

society  to  invest  with  another  so-  Association  of  New  Haven  v.  The 

ciety,  but  goes  no  further.  Meriden    Agency    Co.,    24  Conn, 

'  Union  Building  Loan  Associa-  159. 
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a  building  association  attempted  to  enforce  a  note  secured 
by  mortgage  given  it  by  a  corporation  chartered  "  to  do 
general  insurance  agency,  commission  and  brokerage  busi- 
ness, and  such  other  things  as  are  incidental  to,  and  neces- 
sary, in,  the  management  of  that  business ;  "  and  which  had 
subscribed  to  the  stock  of  the  building  asssociation,  and  re- 
ceived a  loan  under  reservation  of  premium,  etc.  It  was, 
however,  held  that  the  agency  company  had  acted  ultra 
vires  in  subscribing  for  the  stock,  and  the  subscription  was 
void  ;  that  the  loan  was,  therefore,  not  a  loan  to  a  member, 
and  that  the  building  association  might  only  recover  what 
it  had  actually  loaned  the  corporation,  with  legal  interest. 
In  a  recent  case  in  Illinois,  the  defence  was  set  up  to  the 
foreclosure  of  a  mortgage  taken  by  a  building  association 
that  the  loan  was  made  by  a  member  of  it  for  the  benefit 
of  a  corporation,  which,  it  was  alleged,  could  not  become  a 
member  of,  and  therefore  could  not  borrow  from,  the  so- 
ciety :  a  decision  of  these  questions  was,  however,  declined 
on  the  ground,  that  (there  being  no  express  prohibition 
which  would  make  the  contract  void  and  not  merely  ultra 
vires)  one  who  had  become  interested  in  the  property  with 
full  knowledge  of  the  mortgage  could  not  dispute  its 
validity, any  more  than  the  mortgagor  could.' 

§  323.  It  certainly  does  not  appear  to  be  consistent  with 
the  purposes  of  a  building  association's  being,  nor  in  any 
wise  related  to  the  policy  which  justifies  the  creation  of 
these  institutions  with  the  extraordinary  powers  they  pos- 
sess, to  have  its  membership  in  part  composed  of  corpora- 
tions, and  there  can  be  little  doubt  that  the  statutes  never 
contemplated  such  a  departure.^  But,  dismissing  the  ques- 
tion of  membership,  and  looking  at  the  transaction  as  one 
between  the  association  and  a  stranger,  there  appears  to  be 
no  reason  for  denying  the  right  of  a  building  association  to 
lend  money  to  another  corporation,  under  the  same  restric- 
tions which  were  indicated  in  the  case  of  loans  to 
strangers.'  As  for  any  power  to  invest  their  funds  in  the 
purchase  of  and  speculation  in  stocks  and  bonds  of  any 

'  Kadish    v.   Garden  City,   etc.,  i' See  ante,  §§  89-94. 

Ass'n,  (111. )  38  N.  E.  Rep.  236.  '  See  ante,  \l  314-317- 
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other  corporation  whatever,  none  such  has  ever  been  con- 
ceded to  building  associations,  and  the  act  would  be  clearly 
a  misapplication  of  its  funds. 

Powers  to  Reserve  Interest. 

§  324.  The  taking  of  interest  is  so  much  the  ordinary 
incident  to  a  loan,  that  the  authority  to  lend  implies  that 
of  reserving  lawful  interest  on  the  loan,  and  it  is,  therefore, 
not  ultra  vires  of  building  associations  to  reserve  interest 
upon  the  loans  they  are  capacitated  to  make.' 

Power  to  Compromise.    Trafficking-  In  Society's- Stock. 

§  325.  Nor  does  it  appear  to  be  an  improper  exercise  of 
the  building  association's  power,  to  compromise  with  its 
members,  investors  as  well  as  borrowers,  upon  fair  and 
equitable  principles,  and  in  good  faith,  both  as  to  the 
interest  of  the  stockholders  and  of  the  public,  and  there- 
upon to  .release  them  from  further  obligation  to  the  so- 
ciety. A  building  association  in,  Ohio  was  brought  into 
court  upon  quo  warranto  on  the  following  charges  of  abuse 
of  its  charter:  (i)  It  had  refused  to  make  loans  to  mem- 
bers ;  (2)  it  had  established  a  minimum  premium,  giving 
the  directors  power  to  vary  and  fix  it,  from  time  to  time, 
below  which  bids  by  members  were  refused  ;  (3)  it  had  or- 
dained distribution  or  dividends  of  cash  and  securities  to 
be  made  to  unadvanced  shareholders,  amounting,  in  the 
aggregate,  to  $10,296  ;  (4)  it  had  borrowed  money  on  notes 
from  a  bank,  for  the  purpose  of  making  loans  to  members, 
arid  for  purchasing  stock  held  by  members,  so  as  to  trans- 
fer it  to  persons  not  members,  who  desired  to  obtain  loans 
from  the  association  ;  (5)  it  had  permitted  some  members  to 
hold  more  than  the, legal  maximum  of  shares,  and  issued 
loans  thereon  ;  (6)  it  had,  on  several  -occasions,  compro- 
mised with  members,  who  then  sold  their  shares  to  the  as- 
sociation, and  were  released  by  it  from  all  further  obliga- 
tions towards  it.  Every  one  of  these  transactions  was  by 
the  court  declared  illegal  and  an  abuse  of  power,  ejicept 
the  last.     Of  this  the  court  says  :     "  The  association  com- 

'  City  Building  and  I/oan  Co.  f.      347.     But  see    post,   Ch.  xii   and 
Fatty,  I  Abb:    App.  Dec.  (N.  Y.)      xiii. 
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promised  with  several  of  its  members,  and  released  them 
from  further  obligation  to  the  corporation,  as  well  on  ac- 
count of  indebtedness  for  loans,  as  on  subscriptions.  We 
have  examined  the  evidence,  and  we  do  not  find  there  was 
any  want  of  good  faith  in  these  transactions.  The  in- 
terest of  the  stockholders,  as  well  as  the  public,  seems  to 
»  have  been  kept  in  view.  Of  course,  without,  this,  such 
acts  could  not  be  upheld  ;  but  we  are  not  able  to  find  in 
the  statute  any  inhibition  of  the  power  to  make  such  com- 
promises, and,  on  fullest  consideration,  we  unite  in  holding 
that  the  power  exists."  The  judgment  of  the  court,  ac-  , 
cordingly,  was,  that  the  corporation  be  ousted  from  the 
exercise  of  the  powers  referring  to  the  refusal  of  loans  to 
its  members ;  of  establishing  rules  and  regulations,  or  so 
conducting  its  business  as  to  prevent  the  loan  of  its  funds 
to  a  member  who  bids  the  highest  premium  therefor ;  to 
borrow  money  for  the  purpose  of  lending  it ;  to  divide  or 

.  distribute  its  funds  among  members  in  advance  of  the  dis- 
tribution at  the  winding-up  of  the  corporation ; '  to  trafl&c 
in  shares  of  its  own  stock  ;  and  to  permit  any  member  to 
hold  in  his  own  right  more  than  the  legal  maximum  of 

-shares  :  but  not  from  the  power  of  compromising,  in  good 
faith  and  reasonably,  with  a  member,  and  releasing  him 
from  further  obligation  to  the  corporation,  whether  the  in- 
debtedness be  for  a  loan,  or  on  subscription.^ 

§  326.  The  views  of  the  court  which  rendered  this  de- 
cision are  perhaps  more  clearly  set  forth,  so  far  as  the  ques- 
tion of  an  association's  power  to  traffic  in  its  own  stock  on 
the  one  hand  and  its  power  to  compromise  with  members 
on  the  dther  are  concerned,  in  a  more  recent  case.^  A  build- 
ing association  was  organized  with  a  nominal  capital  stock 

'  Such  periodical  dividends  are  See  also  State  v.  Greenville  Build- 
permitted  in  some  of  the  States  by  ing  Association,  29  Ohio  St.  92. 
statute.  And  the  mere  disadvantageousness 

'  State   V.  The  Oberlin  Building  of  a  bargain  is-  hot  ordinarily    a 

and  Loan  Association,  35  Ohio  St.  ground  for  setting  it  aside.    Jeffries 

258;  (Gilmore,  C.  J.,  dissenting  be-  v.  Insurance  Co.,  22  Wall.  (U.  S.) 

cause,  in  his  opinion,  the  violations  47,  and  ante,  §§  141-142. 
of  its  charter  by  the  building  asso-  '  Wangerien   v.   Aspell,  42  Ohio 

ciation  had  been  such  as  should  be  St.  655;  24  N.  E.  Rep.  405. 
punished    with    total    forfeiture). 
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of  $400,000,  divided  into  3000  shares,  to  cojitinue  in  oper- 
ation until  suiificient  funds  should  be  realized  to  distribute 
$200  or  its  equivalent  to  each  share.  Subsequently,  at  dif- 
ferent periods,  resolutions  were  passed  by  the  stockholders 
authorizing  the  purchase,  as  it  was  called,  but  in  fact  the 
cancellation  and  retirement  of  stock  upon  a  basis  less  ad- 
vantageous to  the  association  than  that  fixed  by  the  by- 
laws. The  basis  established  by  these  resolutions  was  es- 
tablished without  objection,  nor  was  it  the  result  of  any 
device,  trick  or  misrepresentation  of  any  kind,  nor,  in  the 
then  condition  of  the  corporate  aiFairs,  apparently  unduly 
favorable  to  those  who  wished  to  retire.  As  these  affairs, 
however,  developed  later  on,  it  was  found  that  the  members 
who  availed  themselves  of  the  terms  offered  by  the  resolu- 
tions referred  to  were  much  better  off  than  those  who  re- 
mained in  the  association,  and  it  was  then  sought  to  invali- 
date the  transactions  by  which  the  former  had  been  released 
from  further  liability  to  the  association.  The  effort  was 
successful  in  the  lower  court,  but  the  Supreme  Court  re- 
versed its  decree,  which  -was  based  upon  the  report  and 
recommendations  of  a  referee,  and  the  decision  in  the  lust 
instance  clearly  points  out  the  dividing  line  between  an  un- 
lawful trafficking  in  its  own  stock  by  an  association,  and  a 
lawful  compromise  by  it  with  its  members.  SayS  'the 
court :  "  The  referee  construed  the  transaction  to  be  both 
a  purchase  of  the  stock  by  the  association,  and  a  division 
of  its  funds  in  advance  of  the  time  provided  for  by  its 
constitution.  This  view  we  have  not  been  able  to  adopt 
The  transaction  was  not  a  purchase  in  the  correct  sense  of 
that  term.  A  purchase  implies  an  acquisition  of  property, 
a  change  or  transfer  of  ownership  ....  This  was  not 
within  the  contemplation  of  the  parties  to  the  transaction. 
It  was  not  intended  that  the  shares  should  be  kept  alive,  so 
to  speak,  and  remain  the  property  of  the  association ;  on 
the  contrary,  the  object  sought  was  their  extinguishment 
by  retirement  and  cancellation,  and  we  see  no  reason  for 
imposing  on  the  transaction  any  other  character  than  that 
intended  by  the  parties  themselves.  Nor  did  the  parties 
intend  a  division  of  the  funds  of  the  concern  in  advance. 


§  326.]'  LEGAIvITY  AND  EFFECT  OF  CERTAIN  ACTS,  ETC.  289 

The  parties  who  went  out  expressly  waived  any  right  in 
the  ultimate  division  contemplated  by  the  constitution  of 
the  association,  in  consideration  of  receiving  at  the  time  a 
sum  agreed  upon  by  J;he  parties.  The  object  of  the  associ- 
ation was  to  reduce  the  number  of  shares  among  which 
, final  division  should  be  made  when  the  funds  should  be 
sufficient  to  divide  $200  per  share  ;  and  this  cancellation  of 
stock  was  a  means,  as  they  supposed,  of  hastening  that 
day,  for  the  rate  at  which  stock  should  be  cancelled  was  no 
doubt  fixed  somewhat  below  its  real  value,  as  the  same  was 
measured  by  the  existing  assets  of  the  concern  at  the  value 
put  upon  them  by  the  association  at  the  time.  The  nature 
of  the  transaction  must  be  determined  by  the  understand- 
ing of  the  parties,  and  the  situation  as  it  appeared  to  them 
at  the  time  it  was  entered  into ;  and  the  fact  that  some 
years  later,  either  through  the  mismanagement  of  those 
who  remained  in  and  participated  in  conducting  its  busi- 
ness, or  for  some  other  cause,  it  turned  out  that  the  associa- 
tion retired  these  shares  at  too  high  a  rate,  does  not  affect 
the  question.  Therefore  we  hold  the  transaction  to  be  a 
compromise  with  shareholders  and  a  retirement  of  their 
stock  ;  and  the  power  to  do  this,  we  think,  is  incidental  to 
all, building  and  loan  associations  organized  under  the  laws 
of  this  State.  The  expressed  object  of  their  creation  is  to 
afford  means  to  build  homes  for  its  members.  The  law 
must  be  taken  to  have  anticipated  the  exigencies  that  are 
likely  to  arise  in  the  affairs  of  life.  The  membership  in 
these  associations  is  usually  quite  numerous  ;  in  this  as- 
sociation it  was  over  500.  Its  duration  was  to  exceed  eight 
years.  A  multitude  of  causes  can  be  imagined  which 
would  render  it  highly  inconvenient,  and  many  that  would 
make  it  altogether  impracticable,  for  some  of  this  large 
number  of  shareholders  to  remain  members  until  its  exist- 
ence should  terminate  by  a  division  of  its  assets  according 
to  its  constitution.  In  such  case  they  must  either  take  the 
chances  pf  a  sale  to  some  individual,  or  compromise  with 
the  association."  As  to  the  fact  that  subsequently,  the  set- 
tlements appeared  to  be  disadvantageous  to  the  association, 
it  is  said  that,  the  latter  having  the  power  to  compromise 
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with  its  members  and  to  retire  their  stock,  the  only  re- 
maining question  was  whether  the  power  was  fairly  and 
reasonably  exercised  or  not ;  that  this  question  was  not  at 
all  determinable  by  reference  to  the  fact,  that,  as  the  ulti- 
mate result  proved,  the  retiring  members  received  too 
much,  but  by  reference  to  the  circumstances  under  which 
the  compromise  was  made  ;  and  that  the  adoption  of  the 
rate  or  basis  without  dissent,  the  absence  of  any  suggestion 
of  undue  influence,  misrepresentation,  ruse  or  device  of  any 
kind  employed  to  secure  its  adoption,  or  of  proof  that  the 
financial  condition  of  the  association  at  the  time  was  such 
as  to  make  it  unwarrantable,  and  the  general  acquiescence 
in  the  arrangement  for  a  considerable  period  after  its  ac- 
complishment were  proof  of  its  fairness  and  reasonable- 
ness. "  To  hold  that,  in  order  to  make  a  compromise  with 
and  discharge  of  a  member  fair,  it  should  appear  as  the  ul- 
timate winding  up  of  the  afEairs  of  the  concern  that  too 
much  had  not  been  paid  him,  would  be  to  defeat  all  efforts 
at  compromise  ;  for  no  member  would  care  to  withdraw 
upon  such  terms.  He  would  be  placed  in  this  situation : 
if  in  the  end,  it  appeared  that  the  association  had  secured, 
a  good  bargain,  the  transaction  would  stand  ;  but  if  it  had 
paid  him  too  much,  it  could  call  for  a  readjustment  of  the 
accounts,  if  it  saw  proper  so  to  do,  either  before  or  at  the 
time  of  its  final  dissolution.  This  cannot  be  allowed.'  The 
power  to  compromise  implies  a  power  to  bind  both  parties 
by  the  terms  agreed-upon,  though  they  prove  highly  ad- 
vantageous to  one  party  and  equally  detrimental  to  the 
other,  in  the  absence  of  fraud  or  some  other  recognized 
ground  of  equitable  relief"  ^  This  decision  covered  com- 
promises with  members  both  advanced  and  unadvanced, 
mere  investors  and  borrowers.  Its  doctrine  is  fully  sus- 
tained, as  to  both,  by  the  decisions  in  Pennsylvania,'  and 

'  Compare  McKeown  v.  Building  under  the  constitution,  the  society 

Association,  s  Bull.  52.  could  have  asked,  cannot  recover 

^  See  Haigh  v.  U.  S.  Building,  the  excess  if  the  transaction  was 

etc..  Association,  19  W.  Va.  792,  done  with  knowledge  of  the  facts, 

where  it  is  held  that  a  member  but  under  a  mistake  of  legal  rights, 

voluntarily  paying  more  to  obtain  ^  booz's  App.,  109  Pa.  592;  Miller 

a  release  of  a  deed  of  trust,  than,  v.  Jefferson  Building  Association, 
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in  New  York  it  has  been  held  that  the  directors  (or  as  they 
are  there  called,  the  trustees)  of  a  building  association,  in 
the  exercise  of  a  reasonable  discretion,  may,  where  a  bor- 
rower is  unable  to  pay  his  debt  in  full,  permit  a  deduction 
of  a  part  of  the  amount  due  thereon  in  case  the  debtor  pay 
the  balance,  thus  reducing  the  indebtedness  to  the  actual 
value  of  the  property.'  But  in  North  Carolina  it  was  held, 
treating  the  settlement  as  a  purchase  by  the  society  of  its 
stock,  that  it  could  not  be  deemed  valid  as  against,  and  to 
the  prejudice  of,  creditors  of  the  corporation,  and  that  con- 
sequently, for  their  benefit,  the  original  liability  of  the 
shareholder  upon  his  subscription  remained  in  force,  not- 
withstanding the  settlement.^ 

Declaring  Dividends. 

§  327.  In  the  absence  of  express  statutory  authoriza- 
tion a  general  power  to  declare  and  pay  dividends  out  of 
the  profits  of  the  society's  business,  either  annually  or 
otherwise,  does  not  exist  in  building  associations.  As  will 
be  seen  hereafter,'  something  similar  to  it  may  be  lawful  as 
a  return  for  prepayment  of  stock.  But  the  rule  is  that,  as 
to  any  participation  in  profits,  the  scheme  has  reference  to 
the  final  adjustment  of  accounts,  not  to  any  intermediate 
realizations.*  Where  the  statute  authorizes  the  declaring 
of  dividends  from  the  profits  or  earnings  quarterly,  it  has 
been  held  that  the  dividend  declared  for  any  quarter  need  not 
be  of  the  whole  profits  for  that  quarter,  and  that,  therefore, 
a"  dividend  may  be  declared  at  a  subsequent  quarter  from 
the  earnings  of  a  previous  one.^ 

50  Pa.   32:    and    see    Watkins    v.  St.  258;  Seibel  v.  Victoria  Building 

Workingmen's,  etc.,  B.  and  L.  As-  Association,  43  id.  371.     Of  course, 

sociation,  97  Pa.  514.  the  declaring  of  dividends  out  of 

'People  V.  Low^,  117  N.  Y.  175;  the    capital    is    unlawful:  Kister- 

22  N.  E.  Rep.  1016.  bock's  App.,  51  Pa.  485. 

^  Heggie   v.   Building  and  Loan  ^  Marks   v.   Monroe   Perm.   Sav. 

Association,  107  N.  C.  581;  12  S.  E.  and  Loan  Association,  (Supr.  Ct.) 

Rep.  275.  As  to  settlements  between  52  N.  Y.  S.  R.  451.     But  premiums 

the  association,  especially  when  in-  are  not  earnings  from  which  such 

solvent,  and  its  officers,  see  ante,  §  dividends  may  be  declared:  ibid. 

187/  Comp.,     contra,   Boone   v.  Home- 

'See  post,  §§  461,  et  seqq.  stead  Loan  Association,  (Supr.  Ct.) 

<  See  State  v.  The  Oberlin  Build-  23  N.  Y.  Supp.  203. 
ing  and  Loan  Association,  35  Ohio 
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Liability  to  State  for  Unlawful  Departure  from  Powers' 
Granted. 

§  328.  As  to  the  corporate  existence  of  the  building  as- 
sociation, as  affected  by  the  departures  above  considered 
(and  of  all  others^ of  which  it  may  become  guilty),  from  its 
prescribed  and  legitimate  course  of  business  ;  it  is  not  de- 
termined, eo  ipso  facto,  simply  by  reason  of  their  occur- 
rence, but  they  render  the  association- liable  to  the  inter- 
ference of  the  State  for  the  purpose  of  depriving  it  of  the 
franchises,  with  which  it  has  shown  itself  unfit  to  be  en- 
trusted.' And,  upon  such  direct  proceeding  to  enforce 
against  the  society  the  forfeiture  of  its  charter,  every  step 
on  the  unlawful  path  becomes  an  aggravating  element,  to 
be  weighed  by  the  court  in  pronouncing  its  sentence.  But  it 
is  said,  that  where  a  corporation  has  abused,  or  misused,  its 
corporate  power,  but  not  in  any  particular  as  to  which  it  is 
declared  by  statute  the  act  shall  operate  as  a  forfeiture  of 
its  charter,  the  court  is  vested  with  a  discretion  to  deter- 
mine whether  the  corporation  shall  be  ousted  of  its 
franchise  to  be  a  corporation,  or  merely  from  the  exercise 
of  the  powers  illegally  assumed.^ 


CHAPTER  XII. 

LOANS   OR   ADVANCEMENTS  TO   MEMBERS. 

I  329.  Analysis  of  the  transaction  and  contract  of  loan  or  advancement 
between  society  and  borrowing  member. 

?  341.  Intepretation  by  the  various  courts  of  the  nature  of  loans  or  ad- 
vancements in  building  associations.     Decisions  in  England. 

I  342    Decisions  in  Maryland. 

I  343.  Decisions  in  Kansas. 

I  344.  Decisions  in  Tennessee. 

I  345.  Decisions  in  North  Dakota. 

i  346.  Decisions  in  Massachusetts. 

?  347.  Decisions  in  New  Jersey. 

^  348.  Decisions  in  Louisiana  and  Arkansas. 

§  349.  Decisions  in  Alabama,  Illinois  and  Minnesota. 

i  352.  Decisions  in  Virginia,  District  of  Columbia,  Michigan  and  Mis- 
sissippi. 

'  See  post,  II  505,  507,  526.  258;  State  v.  Greenville  Building 

=  State  V.  The  Oberlin  Building      Association,  29  Id.  92. 
and  Loan  Association,  35  Ohio  St. 
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g  354.  Decisions  in  New  Hampshire. 

§  355.  Decisions  in  New  York. 

§  356.  Decisions  in  Georgia. 

§  357.  Decisions  in  North  Carolina  and  South  Carolina. 

§  359.  Decisions  in  Nebraska. 

§  360.  Decisions  in  Kentucky. 

§  361.  Decisions  in  Pennsylvania. 

§  362.  Decisions  in  Texas. 

§  363.  Decisions  in  Indiana. 

§  364.  Decisions  in  Connecticut,  Iowa,  Missouri,  Ohio,  West  Virginia. 

J  365.  Result  of  examination  of  all  decisions. 

J  366.  Two  cardinal  principles  concerning  loans  and  borrowers. 

Analysis  of  the  Transaction  and  Contract  of  Loan  or  Ad- 
vancement Between  Society  and  Borrowing  Mem- 
ber. 

§  329.  The  peculiar  principles  of  the  building  asso- 
ciation scheme  are  fully  developed  in  the  transaction  of 
loan  or  advancement  between  the  association  and  its  mem- 
bers.' It  is  a  matter  of  no  slight  difficulty,  to  convey  an 
exact  appreciation  of  the  elements  which  enter  into  this 
transaction  in  their  relation  to  one  another,  and  so  to  pene- 
trate and  analyze  its  complicated  nature,  as  to  present,  at 
once,  all  its  divers  phases  in  a  homogeneous  and  consistent 
aspect.  It  is  necessary,  in  order  to  accomplish  this  pur- 
pose, to  exclude,  from  the  outset,  the  consideration  of  all 
contracts  which  do  not  partake  of  the  distinctive  properties 
of  the  building  association  loan,  in  its  legitimate  character, 
keeping  in  view  its  legitimate  results.  This  transaction  is 
made  up  as  follows : — (i)  A  member  holding  a  certain  in- 
terest in  the  ultimate  achievements  of  the  association,  con- 
ditioned upon  his  fulfilment  of  the  duties  of  his  member- 
ship, may,  instead  of  waiting  for  the  realization  of  his  pros- 
pects upon  final  settlement,  anticipate  their  contemplated 
result  by  obtaining  from  the  society  an  advance  bearing  a 
certain  proportion  to  the  same  ;  (3)  in  consideration  of  the 
preference  thus  accorded  him  over  his  fellows,  the  require- 
ments of  strict  mutuality  constrain  him  to  yield  to  the  so- 
ciety a  return,  in  the  shape  of  a  sum  of  money,  premium, 

'  For  the  manner  and  formalities  as  in   popular  speech,  no  signifi- 

of  obtaining  loans,  see  ante,  §§  19-  cance   being  attached  to  the   one 

20.    The  words  ' '  loan  ' '  and  ' '  ad-  distinguishing  it,   in  legal  effect, 

vance,"  and  their  derivatives,  are  from    the  other,  unless  expressly 

used  interchangeably  in  this  work,  pointed  out. 
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or  bonus,  which  he  agrees  to  pay  it,  not  only  com- 
mensurate with  the  advantage  he  has  from  the  accommo- 
dation, but  also,  being  a  contribution  to  the  common 
treasure  of  the  association,  designed  to  be,  in  a  measure, 
an  indemnification  to  others  who  have  been  postponed  to 
him  in  the  competition  for  such  preference,  in  which  his 
peculiar  circumstances  and  necessities  have  justified  him  in 
overbidding  them  ;  (3)  he  accepts  a  liability  to  reimburse 
the  association  for  the  outlay  it  has  made  in  his"  favor,  for 
the  measure  of  which  reimbursement  the  business  affairs  of 
men  furnish  only  a  single  universally  just  and  adequate 
basis,  that  of  principal  and  interest.^  But  the  manner  and 
method  in  which  this  obligation  is  intended  to  be  dis- 
charged is  the  crucial  test  of  the  system,  and  the  criterion 
of  the  legitimacy  of  the  transaction. 

§  330.  It  is  perfectly  manifest,  that,  if  a  person,  receiv- 
ing an  advance  of,  say,  $750,  were  to  give  another  a  bond 
for  1 1 000,  payable  in  one,  three,  or  ten  years,  with  interest, 
he  would  have  little  reason  to  be  gratified  with  his  bar- 
gain, whether  the  interpretation  put  upon  it  obliged  him 
to  pay  interest  on  $750  or  on  |iooo,^  and  whether  he  was 
to  be  permitted  to  repay  that  sum  in  installments,  or  only 
in  a  lump.  This  would  be  nothing  more  nor  less  than  a 
loan  at  usury,  which  could  in  no  wise  recommend  itself  to 
the  conscience  of  a  court,  or  to  the  policy  or  intelligence  of 
a  sanctioning  legislature.  Still  less  attractive  would  it  ap- 
pear, if  the  bond  imperatively  called  for  regular  monthly 
partial  pa>  ments,  to  be  enforced  by  fines  and  forfeitures,  at 
the  same  time  stipulating  that  the  interest,  also  to  be  paid 
monthly,  should,  until  the  entire  $1000  were  made  up, 
never  decrease  in  amount,  but  at  all  times  be  the  lawful 
rate  per  annum  upon  I750  or  $1000,  as  the  case  might  be. 
Such,  therefore,  cannot  be  the  nature  of  a  building  asso- 
ciation loan  ;  yet  such,  viewing  it  merely  as  a  loan^  would 
appear  to  be  its  features.  The  conclusion  is  thus  forced 
upon  the  mind,  that  it  will  not  do,  to  consider  the  ad- 

'  See  ante,  §§  124-125,  where  the'     made    up    as     above    stated    are 
precise  undertakings  resulting    to      analysed. 

both  parties  from  the   transaction  « In  some  States  interest  on  pre- 

miums bid  is  allowed. 
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vancement  of  the  building  association  to  its  borrowing 
member  in  the  light  of  a  loan,  pure  and  simple,  but  that 
there  must  be  something  in  the  transaction,  its  intention 
and  essential  nature,  as  well  as  its  practical  workings, 
which  lifts  it  beyond  the  pale  of  mere  usurious  lending. 
This  element  is  found  in  the  manner  and  method  of  reim- 
bursement, although  it  unquestionably  proceeds  upon  the 
basis  of  principal  and  interest. 

§  331.  As  to  the  repayment  of  the  principal,  the  design 
is  most  simple.  The  member,  bound  by  his  original  con- 
tract with  the  association  to  make  stated  periodical  pay- 
ments of  fixed  amounts,  strengthens  his  undertaking,  to  the 
greater  security  of  the  association  which  has  parted  with 
its  funds  to  him,  and  may  well,  as  a  condition  of  so  doing, 
require  him  to  give  substantial  assurance  of  his  faithful  in- 
tentions as  to  the  discharge  of  his  membership  duties,  by 
mortgaging  his  property  to  it  as  a  pledge  for  such  discharge, 
to  the  end  of  the  society's  existence,  and,  in  case  of  his 
neglect,  notwithstanding,  for  the  enforcement  of  the  same, 
as  well  as  of  all  arrearages  and  fines  properly  charged 
against  him.  The  society  being  thus  re-assured,  the  mem- 
ber, mindful  of  the  impossibility  of  evasion,  continues  to 
■pay  his  regular  dues.  These,  together  with  all  similar 
payments  made  by  other  members,  and  together  with  all 
the  revenues,  from  whatever  source,  flowing  into  the 
society's  coffers,  are  added  to  the  common  treasury,  and 
again  made  the  means  of  securing  new  profits,  until  the 
period  arrives  when  the  association  is  ready  to  wind-up. 
The  shares,  his  own  interest  in  the  society's  accumulations, 
have  now  reached  their  contemplated  value.  But  the  bor- 
rower has  anticipated  that  result,  and  in  so  doing  has  given 
the  association  the  right  to  make  itself  whole,  to  reimburse 
itself,  not  only  for  what  it  has  given  him,  but  also  for  what 
he  has  agreed  to  add  to  that  amount  by  way  of  premium 
offered,  out  of  the  sum  standing  to  his  credit  as  a  member 
of  the  society.  ■  That  sum  is  necessarily  the  amount  he  has 
received,  plus  the  premiurn  he  has  bid.  The  society  ap- 
propriates this,  and  the  principal  is  repaid. 

§  332.  There  remains  the  matter  of  the  interest.   Small 
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and  frequent  contributions  are  the  life  and  blood  of  the 
building  association.  They  are  also  less  irksome  and  far 
easier  to  persons  in  small  circumstances  than  large  pay- 
ments at  greater  intervals.  The  interest  is,  therefore,  pay- 
able monthly,  like  the  subscriptions,  and,  like  them,  its 
discharge  is  secured  by  the  borrower's  mortgage.  As  the 
interest  from  any  borrower  comes  in,  it  is  added  to  the 
common  fund,  swelling  his  own  share  in  jt  not  only  by  a 
proportionate  part  of  its  own  size,  but  also  of  the  profits 
which  its  re-investment  may  secure.  It  is  clear,  however, 
that,  as  no  reckoning  or  adjustment  of  accounts  can  take 
place  between  the  society  and  the  borrower,  previously  to 
the  final  one,  when  the  society  is  wound  up,'  and  as  he 
g^ts  the  full  benefit-  of  every  contribution  he  makes,  not 
only  in  the  increased  value  it  adds  to  his  interest  in  the 
common  fund,  but  also  in  his  share  of  the  profits  made  upon 
its  investment, — the  amount  of  interest  which  he  has  to 
pay  does  not  vary  from  the  beginning  to  the  end.^  Each 
contribution  is  not  applied  to  his  debt  as  it  comes  in  ;  it  is 
the  final  amount,  ascertained,  upon  winding  up,  to  have 
accumulated  upon  his  shares,  which  is  then  applied  in  ex- 
tinguishment of  the  principal.^  Until  that  period  arrives 
the  latter  remains  unchanged,  and  unchanged,  of  course, 
the  interest  upon  it.     Both  cease  at  the  same  time. 

'§  333.  These  are  the  essential  elements  of  a  building 
association  loan,  and  where  they  are  not  found,  the  contract 
does  not  properly  come  under  that  description.  Thus,  if 
the  building  association  were  tO  make  a  loan  to  a  stranger, 
or  to  a  member,  upon  terms  which  excluded  him  from  par- 
ticipating in  the  advantages  resulting  from  the  mutual  sys- 
tem, in  which  outlay  and  return  are  so  intimately  blended 
as  to  be  in  fact  inseparable  ;  if  the  contract  were  that  of 
mere  loan,  looking  towards  the  repayment,  dollar  for  dol- 
lar, of  the  sum  loaned,  and  the  discharge  of  interest  in  the 
meanwhile,  this  would  not  constitute  a  building  association 

'  See  ante,  ?^  loo-ioi.  3  See  Barker  v.  Bigelow,  15  Gray 
2  Except     under   statutory    pro-  (Mass.),  130  (137);  State,  Washing- 
visions    such   as   are  discussed  in  ton,    etc.,     Association,    pros.,    v. 
Seibel   v.  Victoria  Building  Asso-  Hornbacker,  42  N.  J.  L.  635. 
ciation,  43  Ohio  St.  371. 
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loan,  and  the  reservation  of  a  premium  would  be  merely 
usury,  whether  sanctioned  by  statute  or  not.  But  it  is  not, 
therefore,  indispensable,  that  the  security  given  by  a  mem- 
ber to  his  association  should  stipulate  only  for  the  perform- 
ance of  membership  duties  and  the  payment  of  interest. 
It  may  be  given  for  a  specific  sum,  or  principal,  to  be  re- 
turned at  a  specified  time,  if  it  is  nevertheless  true,  that, 
whatever  may  be  its  formal  phraseology,  the  discharge  of 
the  debt  is  designed  to  be  according  to  the  system  and 
principle  peculiar  to  building  associations.^ 

§  334.  As  to  the  stipulation  for  the  return  of  the  loan, 
naming  a  specific  sum,  such,  in  fact,  is  the  effect  of  every 
building  association  mortgage.  And  one  which  calls  for  it 
in  express  terms,  does  nothing  which  is  not  equally  done 
in  a  mortgage  which  calls  for  the  continued  payment  of 
dues  during  the  association's  existence.  These  payments 
(of  dues)  must,  according  to  calculation,  eventually  be 
equal,  or  make  the  borrower's  share,  in  value,  equal,  to  the 
sum  actually  loaned  and.  the  premium  bid.  This,  then,  is 
to  be  given  to  the  association,  and  a  mortgage  which  calls 
,  for  a  specific  sum  to  be  returned,  really  asks  nothing  more  ; 
for  that  sum  will  be  realized  when  the  shares  are  at  par, 
and  in  either  case  that  par  value  goes  to  satisfy  the  mort- 
gage. It  is  a  distinction  in  words  only,  to  say,  that  in  the 
one  case  there  is  no  money  to  be  returned,  whilst  in  the 
other  there  is  ;  that  the  latter  stipulates  for  payment  of 
principal  and  interest,  whilst,  in  the  former,  these  features 
are  not  an  element  in  the  transaction,  the  only  debt  the 
member  guarantees  in  his  mortgage  being  his  obligation  to 
pay  dues,  and  to  be  a  faithful  member,  to  the  end  of  the 
society's  life.  The  fact  that  the  society  must  be  made 
whole,  is  acknowledged  upon  either  theory,  and  it  makes 
no  practical  difference  in  this  particular,  whether  the  trans- 
action is  treated  as  one  in  which  money  has  been  advanced 
and  must  be  repaid  out  of  the  final  accumulation  ;  or 
whether,  to  save  consistency,  the  same  end  be  accomplished 
by  proclaiming  that  an  advanced  member  has  no  interest 
in  the  final  distribution.  Yet  the  latter  is  a  theory,  the 
'  See  Building  Association  v.  Robinson,  46  Leg.  Int.  (Pa. )  5;  19  Phila.  358. 
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handling  of  which  is  not  only  a  most  delicate  matter,  but 
which,  logically,  results  in  the  most  confusing  inconsist- 
encies and  palpable  error.'  There  is,  indeed,  a  purpose  of 
convenience  to  be  served  by  making  a  definite  sum  repay- 
able, the  advantage  of  which  is  apparent,  where  it  is  de- 
sired to  repay  a  loan  before  its  maturity,  or  where  it  be- 
comes necessary  to  enforce  such  payment  from  a  delinquent 
borrower.  In  such  cases,  instead  of  being  obliged  to  re- 
sort to  intricate  and  uncertain  calculations,  as  to  the  prob- 
able duration  of  the  society,  during  which  dues  may  yet 
become  payable  by  the  member,  there  is  afibrded  a  plain 
and  unmistakable  basis,  in  the  figure  of  the  mortgage, 
from  which  it  only  remains  to  deduct  the  stock-payments 
(less  his  share  of  expenses,  etc.)  which  the  member  wishes 
to  apply  to  the  liquidation  of  his  debt. 

§  335.  As  to  the  stipulation  for  the  return  of  the  loan, 
naming  a  specific  time  when  the  debt  shall  be  due,  it  has 
probably  never  been  pretended  that  a  building  association, 
taking  a  mortgage  from  one  of  its  members  for  a  specific 
sum  (being,  in  fact,  the  amount  received,  plus  the  premium 
bid  by  him,  or  the  former  only),  and  contracting  for  the 
repayment  of  the  same,  with  interest,  in  one  year,  or  any 
number  of  years  within  the  lifetime  of  the  association, 
would  have  the  right,  upon  the  expiration  of  the  period 
named,  and  without  any  default  on  the  part  of  the  mort- 
gagor, to  demand  from  him  the  face  value  of  the  mortgage, 
even  allowing  him  to  deduct  the  aggregate  amount  of  his 
stock-payments.  Such  is  not  the  purpose  intended  to  be 
served  by  building  association  loans.  A  long  time  to  re- 
pay, and  small  payments  frequently  repeated,  are  among 
the  principal  recommendations  of  this  system,  and  a  con- 
tract which  contemplates  anything  else  is  not  properly  to 
be  classed  as  a  building  association  loan.  Yet  mortgages 
written  for  one  year  are  not  necessarily  improper,  unless 
intended  to  be  enforced,  at  all  events,  strictly  according  to 
such  limitations.  By  such  arrangement,  even  independ- 
ently of  statutory  power  given,  the  borrower's  right  to  re- 
pay is  fixed  beyond  question,  as  also  that  of  the  society  to 
'  See  ante,  JJ  121-122. 
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recover  in  case  of  default ;  and  it  seems  the  court  will 
treat  sucli  mortgages  as  not  intended  to  be  recoverable  dur- 
ing the  building  association's  continuance  except  upon  de- 
fault in  stock^payments,  etc'  In  one  of  the  earliest  En- 
glish cases,  the  note  given  by  the  borrowing  member  to  the 
society  was  payable  on  demand,  the  agreement  of  "forbear- 
ance and  stock-payn^ents  being  an  outside  and  additional 
arrangement.  In  another,  a  mortgage  had  been  given  for 
the  payment  of  8s.,  including  redemption  money,  for  loo 
months  ;  ^  whilst  in  a  third,  the  deed  merely  recited  the 
amount  received  by  the  members  and  stipulated  for  the  pay- 
ment of  "  redemption-money  or  interest  "  during  the  life. 
of  the  association.*  Yet  upon  all  of  these  transactions,  in- 
cluding the  essence  of  every  variety  of  form  conceivable  in 
building  association  loans,  the  same  construction  was 
placed  by  the  courts,  recognizing  the  fact  that  they  are  all 
in  truth  the  same  and  that  any  one  of  them  may  be  fol- 
lowed consistently  with  the  logic  of  the  dealings,  the 
nature  and  the  purpose  of  these  institutions.  Certainly  a 
building  association  may,  with  perfect  propriety,  make 
loans  to  its  members,  with  all  the  incidents  of  true  build- 
ing association  loans,  fixing  the  probable  period  of  the  dis- 
solution of  the  society  as  that  of  the  maturity  of  the  debt. 
In  adding  this'  provision  to  the  insertion  of  a  stipulated 
amount,  loaned  and  returnable,  there  is,  again,  nothing 
added  to  the  substance  of  the  contract  looking  merely  to- 
wards the  payment  of  dues,  etc.,  during  the  society's  run- 
ning. About  this  period,  in  either  case,  a  settlement  must 
take  place  between  the  association  and  its  borrowers.  But 
as  it  does  not  follow  that  all  the  mortgages  held  by  the  so- 
ciety against  its  members  must  of  necessity  then  be  can- 
celled, a  member  having  the  right  to  apply  his  stock-pay- 
ments to  the  liquidation  of  his  debt,  or  not,  as  he  pleases, 

'See     Kupfert    v.     Guttenberg  and  Eq.  R.  57;  21:  L.  J.,  Ch.  201;  15 

Building  Association,   30  Pa.  465;  Jur.    1070;    5   De  G.  and  Sm.    17: 

and  see  also,  post,  Ch.  xvi.  '  infra,  ^  341. 

"  See  Silver  z/.  Barnes,  37  E.  C.  L.  •■  Seagrave  v.  Pope,  15  Engl.  L. 

R.  335;  6  Bing.  N.  C.  180;  8  Scott,  and  Eq.  R.  477;  22  L.  J.,Ch.  258; 

300:  infra,  §  341.  16  Jur.   1099;  i  De  G.,  M.  and  G. 

'Burbidge  v.  Cotton,  8  Engl,  L,  783;  infra,  J  341. 
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provided  the  society's  claim  is  satisfied ; '  it  is  perfectly 
clear  that  a  mortgage  stipulating  for  the  repayment  of  a 
sum  certain,  at  a  time  certain,  whilst  it  answers  every  pur- 
pose aimed  at  by  the  society,  as  between  it  and  the  mem- 
ber, will  be  more  readily  disposed  of  and  realized  upon 
by  way  of  assignment  (being  then,  with  the  consent  of 
the  mortgagor  a  security  in  the  hands  of  the  assignee  en- 
forceable strictly  according  to  its  written  terms),  than  one 
which  lacks  certainty  in  these  particulars,  and  is,  there- 
fore, a  more  generally  available  security. 

§  336.  The  fact,  that,  in  some  loans  by  building  associa- 
tions, interest  upon  the  advance  is  not  reserved  as  such, 
can  make  no  difference  in  the  essential  nature  of  the  trans- 
action, where  its  equivalent  is  added  to  the  borrowing 
member's  stated  contributions,  the  payment  of  which,  thus 
increased,  is  secured  by  his  mortgage.  ,  Thus,  if  the  par 
value  of  a  share  be  |300,  the  monthly  dues  upon  which, 
for  an  investing  member,  are  $1,  but,  after  he  has  taken  a 
loan  of  $200  from  the  association,  become  $3,  it  is  evident 
that  the  additional  $1  per  month  exactly  represents  the  in- 
terest he  would  have  to  pay,  at  six  per  cent,  per  annum, 
upon  $200,  whether  it  be  called  dues,  interest,  or  redemp- 
tion money.  Calling  it  by  another  name  does  not  make  it 
another  thing.^  Some  distinctions  may,  of  course,  arise 
where  such  an  arrangement  is  adopted,  as  to  the  interpre- 
tation of  the  word  dues,  and  of  the  liabilities  of  borrowing 
members  in  respect  of  them,'  but  there  is  no  difference  so 
far  as  the  practical  results  of  the  contract  are  concerned, 
between  the  two  methods  of  securing  to  the  society  the  full 
return  of  its  outlay.'' 

§  337.  An  exact  analysis  of  the  transaction  between  the 
building  association  and  its  borrowing  member,  therefore, 
discloses  this  primary  fact,  that  the  reimbursement  which 
he  owes  to  the  society,  proceeds  upon  the  basis  of  a  return 
of  principal  and  interest,  whether,  under  the  construction 

■  See  post,  §§  477-478.  the  interest,    under  the  name  of 

'See  Belano  v.   Wild,   6  Allen  dues,  is  practically  charged' upon 

(Mass. ),  I.  the  amount  advanced  together  with 

^  See  post,  §  384.  the  premium  bid. 
*  Except  that  in  the  latter  case 
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of  any  particular  statute,  this  principal,  upon  which  in- 
terest is  to  be  charged,  be  taken  to  include  both  the 
amount  actually  changing  hands  and  the  premium  con- 
tracted for ;  or  whether,  for  the  purposes  of  interest,  the 
real  principal  be  considered  as  represented  only  by  the  sum 
which  he,  in  point  of  fact,  has  received  into  his  hands,  the 
premium  being  regarded  as  an  kdditional  and  separate 
undertaking,  forming  no  part  of  the  loan  proper,  and  hence 
not  liable  to  carry  with  it  the  payment  of  interest  so  far  as 
it  is  concerned.' 

§  338.  The  features  thus  far  developed  give  evidence  of 
little  beyond  a  mere  transaction  of  loan :  and  yet  the  ele- 
ment which  lifts  it  beyond  this  conception  has  of  necessity 
already  been  hinted  at.  It  lies  in  the  fact,  that,  whatever 
is  paid  by  the  borrower,  by  way  of  premium,  interest,  dues, 
fines,  etc.,  becomes  a  portion  of  the  common  fund,  and, 
being  re-invested,  adds  its  profits  to  the  great  bulk  in  which 
he  has  a  proportionate  interest ;  and  these,  being  again  re- 
invested, and  so  on,  ad  infinitum^  continue  to  swell  the 
assets  of  the  association,  until,  in  due  course  of  time,  dis- 
tribution can  be  made,  and  advanced  members  may  be  re- 
lieved of  their  obligations.  Thus  the  borrower  himself 
profits  by  his  own  payments  :  he  is,  in  a  measure,  at  once 
the  lender  and  the  borrower,  the  payer  of  the  interest  and 
the  recipient  of  his  own  payments.  Yet,  such  he  is  not 
directly,  but  only  consequentially.  He  contracts,  in  no 
literal  sense  of  the  word,  with  himself,  but  with  the  corpo- 
ration. His  own  individuality  is  merged  in  it  as  the 
lender.  He  does  not  deal  with  his  fellow  members  of  the 
association,  as  with  so  many  partners.  The  transaction 
is  not  a  dealing  in  partnership  funds  pure  and  simple ;  for 
members  of  a  corporation  are  not  partners,  even  as  between 
themselves,^  and  a  corporation  is  not  a  partnership. 
Nevertheless,  so  closely  does  the  organization  of  a  building 
association  resemble  that  of  a  partnership,  that  it  is  almost 
impossible  to  draw  the  line  precisely  where  the  attributes 
of  a  partnership   end  and   those  of  a  mere  corporation 

'  See  post,  ??  380-381,  403.  111.    82;    Crystal  Lake  Ice  Co.   v. 

'  Baker  v'.  Adm'r  of  Backus,  32      Same,  lb. 
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begin.^  As  a  mere  member,  his  interest  in  the  society's 
lands  and  assets  is  essentially  that  of  a  stockholder  in  a 
corporation,  not  that  of  a  partner  in  the  partnership  prop- 
erty ;  yet  in  no  other  corporation  known  to  the  law  do  all 
the  payments  made  by  a  member,  who  is  at  the  same  time 
a  borrower  so  directly  affect  the  extent  of  his  liabilities 
to  the  corporation,  at  any  moment  at  which  he  desires  to 
balance  against  them  his  interests  in  the  same,  nor  so  dis- 
tinctly impress  him  with  the  duplex  character  of  creditor 
and  debtor  at  one  and  the  same  time.^ 

§  339.  An  additional  and  equally  important  element, 
intimately  involved  in  that  just  considered,  is  the  uncer- 
tainty, which,  to  the  very  final  settlement,  leaves  the  exact 
extent  of  the  borrowing  member's  reciprocal  rights  and 
liabilities  in  doubt.  As  a  member  of  the  association,  he  is 
bound  to  contribute  his  proportionate  share  to  the  pay- 
ment of  its  expenses,  and  to  bear  his  proportion  of  the 
common  losses.  The  nature  of  a  building  association's 
business  necessarily  brings  with  it  great  and  constantly  re- 
curring risks.  It  may  be  fortunate  and  it  may  be  unfor- 
tunate. In  the  former  case,  the  accumulation  will  be  ex- 
ceedingly rapid,  under  the  operation  of  the  rules  of  com- 
pound interest,  and  he  will  be  in  a  position  to  discharge 
his  debt  in  so  short  a  time  after  its  creation,  that,  not- 
withstanding his  heavy  undertakings  at  the  outset,  the  sum 
total  of  his  disbursements  may  not  have  drained  him  more, 
to  any  appreciable  extent,  than  an  ordinary  loan  of  the 
same  amount  would  have  done,  in  the  discharge  of  which 
he  would  not  have  had  the  advantage  of  the  easy  and 
gradual  method  of  repayment.  In  the  other  case,  he  will, 
in  common  with  the  rest  of  the  members,  and  to  precisely 
the  same  extent,  labor  under  the  difficulties  which  beset 
the  association,  and  the  effect  of  these  drawbacks  will  be 
the  postponement  and  aggravation  of  the  burden  of  his  con- 
tract. A  larger  proportion  of  his  contributions,  and  of  the 
profits  thereon,  will  be  absorbed  in  discharging  his  obliga- 

'  See  Est.  National  Building  As-      building  associations.    As  to  unin- 
sociation,  9  W.  N.  (Pa. )  79.  corporated  societies,  see  post,  Ch. 

=  This    refers     to    incorporated      xx. 
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tions  as  a  member,  a  lesser  one  will  be  available  for  the 
discharge  of  his  obligations  as  a  debtor  of  the  association. 
These  contingencies,  however,  are  incalculable  up  to  the 
time  when  the  association  is  in  a  position  to  pay  out  the 
shares  in  cash.  There  has  been  a  loan  ;  the  method  of  its 
repayment  is  pointed  out ;  but  there  is  no  telling'what  will 
be  required  to  repay  the  loan.  Under  all  circumstances,  it 
will  be  the  par  value  of  th^  shares  advanced  :  but  how 
much  the  member  will  be  obliged  to  pay  until  they  have 
attained  that  figure,  it  is  impossible  to  foretell.  It  may  be 
approximated  upon  the  theory  of  annuities,  as  in  mort- 
gages given  merely  for  the  payment  of  dues  ;  but  it  cannot 
be  ascertained  with  infallible  accuracy  before  winding  up. 
The  figure,  indeed,  may  be  stated  in  the  obligation ;  but 
when  that  amount  will  have  accumulated  to  the  borrower's 
share  in  the  undivided  funds  of  the  association,  when,  only, 
that  sum  becomes  repayable,  no  man  can  tell  until  the 
time  has  actually  arrived. 

§  340.  The  various  elements  thus  entering  into  the 
transaction  have  been  laid  hold  of  by  the  courts  to 
sustain  or  invalidate  it,  accordingly  as  their  more 
or  less  accurate  understanding  of  the  purposes  and  results 
of  the  building  association  scheme  enabled  them  to  take  a 
comprehensive  rather  than  a  one-sided  view  of  it,  and  in- 
duced them  to  look  with  favor  or  disfavor  upon  it. 

In  order  to  give  the  reader  a  clear  view  of  the  state  of 
the  law  upon  this  subject,  it  is  indispensable  to  present  a 
synopsis  of  the  leading  decisions  found  in  the  reports  of 
England  and  the  several  States  of  the  Union. 

laterpretation  by  tlie  Various  Courts  of  the  Nature  of 
Loans  or  Advaiicemeats  in  Buildiug  Associations. 
Decisions  in  Eng-land. 

§  341.  In  the  case  of  Silver  v.  Barnes^  it  appeared  that, 
under  the  rules  of  the  society,  advances  were  made  to  mem- 
bers, from  time  to  time,  at  five  per  cent,  interest ;  the  sums 
so  advanced  were  but  up  to  competition  among  the  mem- 
bers, and  the  member  who  bid  highest  obtained  the  loan. 
The  defendant,  a  member  of  the  society,  having  bid  ;^i5 
'  6  Bing.,  N.  C.  180;  8  Scott,  300;  37  Engl.  C.  L.  Rep.  335.. 
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1 7 J.  6d.  for  a  loan  of  ;^8o,  gave  his  note,  payable  on  de- 
mand, for  ;^8o,  with  interest,  the  premium  of  ;^i5  17.?.  Sd. 
being  agreed  upon,  in  addition  ;  the  whole  sum  of  ;^95  17^. 
6d.,  and  interest  on  ^80,  to  be  paid  by  monthly  install- 
ments of  i6s.  On  an  action  being  brought  upon  the  note, 
these  facts  were  set  out,  and  usury  pleaded.  Upon  the  trial, 
the  judge  left  it  to  the  jury  to  say  whether  the  partner- 
ship was  a  shift  and  contrivance  to  evade  the  usury  laws ; 
if  so,  they  were  to  find  for  the  defendant :  but  if  they 
thought  it  a  bona  fide  partnership,  to  find  for  the  plaintiffs. 
The  jury  gave  a  verdict  for  the  latter,  and  Tindal,  C.  J., 
refused  to  set  it,  aside,  on  the  ground  of  misdirection. 
"  The  question  was,  whether  the  transaction  was  a  loan  of 
money,  or  a  dealing  with  the  partnership  fund.  If  it  was 
a  loan  it  was  usurious.  We  think  it  was  a  dealing  with 
the  partnership  fund,  in  which  the  defendant  had  an  in- 
terest in  common  with  the  other  members  of  the  society, 
and  that  it  was  not  a  loan.  The  defendant  was  interested  , 
in  the  fund  when  the  money  was  advanced  and  when  it 
was  repaid.  The  rules  of  the  society  are,  in  effect,  a  mere 
agreement  by  partners  that  their  joint  contributions  shall 
be  advanced  for  the  use  of  the  one  or  the  other  as  occasion 
requires  ;  and  the  transaction  was  not  a  borrowing  by  the 
maker  of  the  note  from  the  payees."  A  case , is  then  re- 
ferred to  before  Alexander,  C.  B.,  in  the  year  1828,  in 
which  an  advance  from  a  similar  society  to  one  of  its  mem- 
bers was  held  to  be  a  partnership  transaction,  and  not  a 
loan. 

In  Burbidge  v.  Cotton^  the  objects  of  the  society,  certi- 
fied in  1845,  were  to  advance  the  society's  funds  to  its 
members,  to  accumulate  and  divide  the  profits  periodically. 
The  advances  were  made  by  putting  up  a  share  at  one  of 
the  meetings  for  competition  among  the  members,  and  the 
highest  bidder  was  entitled  to  the  advance  on  that  share, 
and  as  many  more,  to  the  number  of  twenty,  as  he  chose  to 
take  at  the  same  premium.  For  each  share  so  taken,  he 
was  to  pay  the  premium  agreed  upon,  and  also  8.f.  a  month 

'  8  Engl.  Law  and  Eq.  Rep.  57;      G.  and  Sm.  17, 
21  L.  J.,  Ch.  201;  15  Jur,  1070;  5  De 
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for  100  months  (during  which  time  the  society  was  to  exist) 
as  redemption  money ;  and  on  these  conditions  he  might 
have  an  advance  of  ;^ioo,  the  full  value  of  his  share,  on 
giving  security  for  the  repayment  of  it,  together  with  such 
premium  and  redemption  money.  He  was  also  entitled  to 
participate  in  the  general  profits  of  the  society.  B.  became 
a  member  of  the  society,  and  obtained  an  advancement  of 
five  shares  at  premiums  of  £']\  for  three,  and  ;^73  for  the 
remaining  two,  receiving  an  advance  of  ;^500  upon  giving 
the  security  required.  Subsequently  he  died,  and,  the  so- 
ciety pressing  for  the  payment  of  the  moneys  secured  to 
them,  B.'s  executrix  filed  a  bill  against  them,  alleging  that 
the  transaction  was  usurious,  and  the  society  illegal,  and 
claiming  to  redeem  the  security  on  repayment  of  ;^500 
with  legal  interest.  It  was  held  (besides,  that  the  question 
of  legality  or  illegality  of  the  association  could  not  be  de- 
termined in  this  proceeding,  that,  upon  the  principle  of 
Silver  v.  Barnes^  the  transaction  was  a  dealing  with  part- 
nership funds,  and  not  a  loan,  and  hence  there  could  be  no 
question  of  usury. 

In  Seagrave  v.  Pope^  a  member  was  advanced  upon  ten 
shares,  on  two  different  occasions,  at  a  premium  of  £if^ 
loj.  per  share  of  ^loo.  Receiving  at  each  time  ;^272 
loj.,  he  gave  two  mortgages,  conditioned  for  payment  of 
dues,  etc.,  and  3^.  6rf.  per  share  redemption  money,  in  the 
rules  also  called  interest.  Desiring  to  transfer  these  mort- 
gages upon  other  property,  and  obtaining  the  consent  of 
the  directors  thereto,  a  deed  was  drawn,  by  which,  in  con- 
sideration of  ;^544,  to  him  paid  by  the  trustees  of  the 
building  association,  he  assigned  to  them  certain  lease- 
hold property,  upon  trust  to  permit  him.  So  long  as  he 
should  duly  make  the  several  payments,  and  observe  the 
regulations,  prescribed  in  the  articles  of  the  society  in  re- 
spect of  said  shares,  etc.,  to  hold  said  premises,  and  receive 
the  rents  thereof  for  his  benefit :  in  case  of  default  for  six 
months,  these  to  be  taken  by  the  society,  and  if  insufficient 
with  their  revenues  to  cover  the  payments,  due  upon  his 

'  IS  Engl.  L.  and  Eq.  Rep.  477;      De  G.,  M.  and  G.  783. 
22  L.  J.,  Ch.  258;  16  Jur.  1099;  I 
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undertaking,  to  be  sold.  Truro,  h.  C,,  held,  in  an  elaborate 
opinion,  that  the  transaction  was  not  a  loan,  but  an  antici- 
patory payment,  by  way  of  discount,  of  the  shares  the 
members  would  otherwise  be  entitled  to  claim  payment  of 
at  the  termination  of  the  society.  The  35-.  Sd.  per  share, 
although  called  "  redemption  money  or  interest,"  in  the 
rules  of  the  society,  the  Ivord  Chancellor  held  to  be  a  con- 
sideration, not  for  the  loan  of  money  to  be  returned,  but 
for  a  repayment  to  the  member  made  earlier  than  he 
would,  of  right,  be  entitled  to  receive  it.  And  similarly 
other  phrases,  in  the  society's  rules,  seeming  to  indicate 
that  they  regarded  the  transaction  as  a  loan,  e.g.,  the  rule 
that  no  second  mortgage  shall  be  deemed  a  sufficient  se- 
curity for  any  moneys  to  be  advanced  by  the  society, — a 
provision  for  redemption  beginning  with  the  words,  "  That 
if  any  member  of  the  society  having  purchased  any  share 
or  shares,  and  secured  the  repajoneht  thereof," — or  "secur- 
ity which  shall  have  been  given  for  the  same," — are  all 
held  to  be  merely  inapt  expressions,  inapplicable,  in  strict- 
ness, to  the  nature  of  the  real  transaction.  Yet,  in  the 
course  of  the  opinion,  it  is  significantly  said,  that  the  se- 
curing of  the  payment  of  dues  "  virtually  amounts  to  a 
securing  the  repayment  of  the  sum  advanced,  but  something 
more,  as  the  monthly  payments  will  be  sure  to  cover  and 
exceed  the  amount  advanced."  This  excess  is,  clearly,  the 
premium  bid,  and,  if  the  dues  are  taken  to  include  the  re- 
demption money,  the  accruing  interest,  besides. 

These  cases  are  regarded  as  establishing  the  principle  in 
England  that  the  transaction  is  to  be  viewed  as  a  dealing 
in  partnership  funds,  and,  in  that  sense,  have  been  uni- 
formly followed  in  subsequent  decisions.'  It  must  be  ob- 
served, however,  that  the  doctrine  of  Silver  v.  Barnes  ap- 
pears to  have  been  carried  a  step  farther  than  originally  in- 
tended. In  that  case,  as  has  been  seen,  the  nature  of  the 
contract  had  been  left  to  the  jury,  and  ujpon  their  finding 
that  it  was,  in  fact,  a  partnership  arrangement,  the  court 

'  See  Cutbill  v.  Kingdom,  17  L.  Building  Society,  Davis's  Case, 
J.,  Ex.  177;  I  Exch.  494;  In  re  Wilson's  Case,  Law  Rep.  12  Bq. 
Durham  County  Permanent  Benefit      516;  S.  C,  25  L.  T.  Rep.,  N.  S.  83, 
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merely  refused  to  disturb  the  verdict,  or  to  declare  the 
transaction  illegal  upon  its  face.  The  later  cases  admit  no 
question  as  to  the  nature  of  the  transaction,  but  take  it  for 
granted,  that  it  is  a  partnership  transaction,  and  proceed 
upon  that  as  a  legal  postulate. 

Decisions  in  Maryland. 

§  342.  In  this  axiomatic  shape,  the  doctrine  seems  to 
have  found  its  way  to  Maryland.  In  Robertson  v.  The 
American  Homestead  Association^  the  court  say  :  "  We 
adopt  the  views  expressed  by  the  Court  of  Queen's  Bench 
in  Silver  v.  Barnes,  .  .  .  and  by  the  Courts  of  Chancery 
in  England,  in  Burbidge  v.  Cotton^  .  .  .  and  Seagrave  v. 
Pope.  .  .  .  This  last  case  involved  the  construction  of  a 
mortgage  executed  in  conformity  with  the  Statute  of  6  and 
7  Will.  IV.  Ch.  J2,  almost  identical  in  its  terms  with  the 
mortgage  before  us."  And  these  views  have  been  sub- 
sequently applied  in  that  State,^  but  only,  where  the  mort- 
gages were  given  for  the  payment  of  dues,  etc.,  merely,  for 
the  indefinite  period  of  the  society's  continuance  in  strict 
accordance  with  the  statute,  and  where  the  association 
advancing  the  money  was  organized  under  the  build- 
ing association's  act,  and  came  precisely  within  its  mean- 
ing. 

Decisions  in  Kansas. 

§  343.  The  same  principles  are  adopted  in  Kansas,  in 
the  case  of  Massey  v.  The  Citizens^  Building  and  Saving 
Association  of  Paola.*     The  facts,  that  the  borrower  con- 

'  10  Md.  397  (411).  Association,  id.  569:  Waverly,  etc., 

'  See  Shannon   v.   The  Howard  Association  v.  Buck,  64  Md.   338  ; 

Mutual   Building    Association,    36  Baltimore  Permanent  Building  and 

Md.  383;  Uster  z;.  Log  Cabin  Build-  Land  Society  v.   Taylor,   41    Md. 

ing  Association,  38  Md.  115;  Williar  409;    Birmingham   et    al.    v.    The 

z*.  The  Baltimore  Butchers' Loan  and  Maryland    Land    and    Permanent 

Annuity  Association,  45  Md.  546.  Homestead  Association,  45  Md.  541, 

^  See  Williar  v.   The  Baltimore  '(which  latter  case  is  that  of  a  so- 

Butchers'  Loan  and  Annuity  Asso-  ciety  held  not  properly   to  be  a 

ciation,   ubi  supra ;   Border  State,  building    association  :    see    Home 

etc..  Association  v.  McCarthy,  57  Mut.  B.  A.  v.  Thursby,  supra,  at  p. 

Md-  555;  Home  Mut.  Building  As-  288). 

SQciation  v.  Thursby,  58  Md.  284;  ■■  22  Kan.  624.     But  in  Hekeln- 

.Geiger  v.  Eighth  Germ,  Building  kaemper  v.  The  German  Building 
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'  tinued  to  have  an  interest  in  the  company  after  receiving 
the  loan;  that  he  remained  a  member ;  that  he  was  inter- 
ested in  having  his  debt  cancelled  at  as  early  a  day  as  pos- 
sible, through  the  aid  of  the  accumulation  of  the  common 
fund  in  which  he  had  a  share  ;  that,  the  more  he  con- 
tributed himself,  by  way  of  payments,  to  the  increase  of 
the  society's  funds,  the  sooner  would  that  tim,e  be  likely  to 
arrive  ;  and  that  the  amount  he  would,  upon  the  winding- 
up  of  the  concern,  have  paid,  was  quite  uncertain,  were 
held  to  be  elements  excluding  the  notion  of  a  mere  loan, 
and  recommending  that  of  a  mere  partnership  transaction. 

Decisions  in  Tennessee. 

§  344.  In  Tennessee,  in  Martin  v.  The  Nashville  Build- 
ing Association,^  wheire  the  bond  was  drawn  for  the  pay- 
ment of  the  nominal  par  value  of  the  shares,  from  which 
the  premium  had  been  deducted,  by  paying  a  certain 
amoutit, — in  this  case,  one  per  cent,  per  month  until  it 
should  be  satisfied, — the  court  resolved  the  whole  trans- 
action, which  was  similar  to  that  in  other  associations,  into 
a  mere  loan,  declaring  the  whole  scheme  a  shift  and  device 
to  evade  the  law  of  usury,  and  applying  to  the  building  as- 
sociation I/ord  Coke's  warning  :  "  To  them  that  lend 
money  my  caveat  is,  that,  neither  directly  nor  indirectly, 
by  art,  or  cunning  invention,  they  take  above  ten  in  the 
hundred ;  for  they  that  seeke  by  slight  to  creepe  out  of 
these  statutes,  will  deceive,  themselves  and  repent  in  the 
end."  But  the  more  recent  decision  in  Patterson\.  Work- 
ingmen^s  Building  and  Loan  Association  ^  entirely  abandons, 
the  view  held  in  the  case  above  mentioned  and  adopts  that 
of  the  English  and  cognate  cases. 

Association,   lb.  549,    followed  by  borrowed  money  from  it  on  a  pre- 

Glynii  et  al.  v.  Home^BuildingAs-  mium  ascertained  by  competitive 

sociation,  lb.   746,   the  court  pro-  bidding,     agreeing    to    pay    his 

teeds  upon  the  doctrine  and  as-  monthly  dues  on  his  stock,  and  in 

svimption  of  a  mere  loan.  addition   monthly  installments  on 

1  2  Cold.  418.  the  amount  advanced  him  equiva- 

=  14^ Lea  677,  Cooke,  J.,  diss.  The  lent  to  six  per  cent,  interest,  audit 

transaction  in  this  case  was  this:  a  was  held,  upon  the  doctrines  above 

member  of  a  building  association  indicated,  that  there  was  no  usury. 
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Decisions  in' North  Dalcota. 

§  345.  To  the  same  effect,  in  substance,  is  the  doctrine 
established  in  North  Dakota  by  the  decision  in  Vermont 
Loan  and  Trust  Company  v.  Whithed^  holding  valid  the 
statute  of  that  state  permitting  premiums,  etc.,  to  be  con- 
tracted for  and  recovered  by  building  associations,  because 
their  dealings  with  their  own  stockholders  radically  differ 
from  ordinary  transactions  of  loan. 

Decisions  in  Massachusetts. 

§  346.  In  Massachusetts,  the  decision  in  Merrill  v. 
Mclntire^  does  not  distinctly  proceed  upon  the  English 
doctrine.  The  ground  taken  as  a  basis  for  the  assumption 
that  the  transaction  is  not  one  of  mere  loan,  seems  rather 
to  be  the  uncertainty  of  the  issue.  "  The  monthly  pay- 
ment which  he  stipulated  to  pay  as  long  as  the  association 
should  continue  to  exist,  was  not  simply  for  the  use  of  the 
money,  or  forbearance  of  repayment  of  the  principal,  but 
for  the  privilege  accorded  to  him  of  becoming  an  owner  of 
a  certain  number  of  shares,  and  of  eventually  taking  the 
dividend  to  which,  by  the  articles  of  agreement,  he  would, 
upon  the  winding  up  of  the  affairs  and  general  settlement 
of  the  concerns  of  the  association,  be  entitled.  Whether 
the  arrangement  made  was  one  which  would  be  likely  to 
resiilt  advantageously,  was  a  question  upon  which  to  exer- 
cise his  own  judgment.  All  the  associates  had  the  same 
right.  Each  one  would  determine  for  himself  what  was 
the  value  of  the  prospective  beneiit  to  be  enjoyed,  and 
would  make  his  offer  for  the  money  to  be  loaned,  accord- 
ing to  his  estimate  of  the  worth  of  the  shares  which  he  was 
allowed  to  take  and  of  which  he  became  the  owner.  .  .  . 
Whether  the  advantages  anticipated  will  finally  be  obtained, 
may  perhaps  be  questionable;  but  since  the  borrower, 
under  such  circumstances,  is  to  have  his  full  proportion  of 
the  benefit  of  all  the  gain  which  may  be  made,  he  cannot 
assert  that  he  has  contracted  to  pay,  or  that  the  lender  has 
reserved  to  himself,  a  usurious  rate  of  interest."^ 

'  49  N.  W.  Rep.  318.  V.  Mclntire,  13  Gray  (Mass.),  168; 

*  13  Gray  157.  Barker  v.  Bigelow,  15  Id.  130. 

'  See,  to  the  same  effect,  Baxter 
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But  in  Delano  v.  Wild  et  al.^  the  question  receives  the 
most  exhaustive  consideration.  After  looking  at  the  trans- 
action in  the  light  of  a  purchase,  by  the  society,  of  the  bor- 
rowing member's  prospective  interest,  in  which  the  price 
he  might  be  willing  to  take  therefor,  must  propeirly  be  the 
subject  of  negotiation,  owing  to  the  element  of  uncertainty, 
which,  even  considering  the  monthly  contributions  as  a 
substantial  repayment  of  the  principal  advanced,  must  leave 
it  "  entirely  uncertain  at  the  time  of  the  advancement, 
what  sum,  including  interest,  would  ultimately  prove  to  be 
required  in  fulfilment  of  the  contract,  to  be  paid  upon  it ; " 
so  that,  so  far  as  this  element  is  concerned,  "  the  redemp- 
tion by  the  company  of  a  share  of  one  of  its  members  re- 
sembles, and  is,  in  some  degree,  analogous  to  those  con- 
tracts which  are  held  hot  to  be  usurious,  although  contain- 
ing stipulations  for  the  payment  of  extra  interest,  because 
the  principal  is  put  at  hazard  by  being  made  to  depend 
upon  contingent  or  fortuitous 'events,  as  in  the  cases  of  bot- 
tomry and  respondentia,  on  loans  on  post  obit  bonds  and 
the  like  :  "  ^  the  court  say,  "  Finally,  the  transaction  be- 
tween the  parties  cannot  bfe  deemed  to  embrace  an  agree- 
ment between  them  for  the  reservation  of  payment  of 
usurious  interest,  because  it  is  a  dealing  between  them  as 
partners  in  relation  to  a  partnership  fund,  in  which  they 
had  a  common  interest."  This  case  avowedly  rests  upon 
that  of  Silver  v.  Barnes^  and  is  followed  in  Bowker  v. 
Mill  River  Loan  Fund  Association.^ 

Decisions  in  New  Jersey. 

§  347.  The  case  of  Delano  v.  Wild^  is  approvingly  cited 
in  New  Jersey,  in  Clarkville  Building  and  Loan  Association 
V.  Stephens^  it  being  there,  too,  observed  that,  "  the  as- 
sociation, in  this  case  (Delano  v.  Wild ),  was  unincorpof- 
ated,  but  the  principle  declared,  if  sound,  must  govern  the 
rights  of  the  members  of  an  incorporated  association."  * 

'  6  Allen,  I.  ■•  7  Allen  (Mass.),  100. 

«Cit.   2   Pars.    Con.  415;  Thorn-  *  26  N.  J.  Eq.  351  (355)- 

dike  V,  Stone,  ii  Pick.  183.  «  The  logic  of  this  statement  is 

'  Supra,  §  341.  not  very  apparent. 
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And  in  Hoboken  Building  Association  v.  Martin^  the 
method  of  making  the  loan  being  under  the  guise  of  a  re- 
demption by  the  society  of  its  stock  held  by  the  member 
offering  it  at  the  lowest  price,  it  is  said :  "  The  money 
was  not  advanced  by  way  of  loan,  but  in  redemption  of  the 
defendant's  share,  a  mode  of  investment  provided  for  by 
the  constitution  of  the  association,  authorized  by  the  act  of 
incorporation."^ 

Decisions  in  Louisiana  and  Arkansas. 

§  348.  The  doctrine  of  the  Massachusetts  cases  is  also  in 
substantial  accord  with  that  of  the  decisions  in  L,ouisiana 
and  Arkansas.  In  the  former  state,  it  is  declared  concern- 
ing an  unincorporated  building  association  (and  the  rule  is 
held  equally  applicable  to  an  incorporated  one)  that,  as  re- 
gards the  transaction  between  it  and  a  member  borrowing 
from  it,  there  is  from  the  first"  an  element  of  uncertainty 
in  the  contract,  excluding  questions  of  an  exclusive  loan 
and  usury,"  besides  being,  in  fact  a  dealing  in  partnership 
funds.^  And  in  Arkansas,  it  is  held  that  premiums  in 
building  associations  cannot  be  deemed  usurious  because 
of  the  uncertainty,  in  view  of  the  whole  contract,  as  to  the 
amount  eventually  payable  by  the  borrower  in  discharge  of 
his  obligation.* 

'  13  N.  J.  Eq.  428.  See  also  Frank-  ^  Reeve  v.  Ladies',  etc,  Associa- 

lin  Building  Association  v.  Marsh,  tion,  56  Ark.   335;  19  S.  W.  Rep. 

29  N.  J.  L.  225.  917.   j  In    Taylor     v.     Van    Buren 

^  See    also    State,     Washington  Building    and    I/Oan    Association, 

Building    and    Loan    Association,  (Ark.)  19  S.  W.  Rep.  918,  it  is  said 

pros.   V.   Hornbacker,   13  N.  J.  L.  that,  where  the  obligation  expressly 

635,  where  a  distinction  seems  to  be  stipulates  that  the  borrower  shall 

attempted  between  the  effect  of  the  pay  no  more   than  legal  interest, 

technical  process  of  "  redeeming  "  there  can  be  no  question  of  usury, 

shares,   and  of   "loaning"    upon  In  Tilley  z/.  American  Building  and 

shares.  Loan  Association,  (U.  S.  C.  C,  W. 

'  American    Homestead    Co.    v.  D.   Ark. )  52  Fed.  Rep.   618,    the 

Linigan,    (La.)    15   So.    Rep.   369;  transaction    is  declared    to    be    a 

and  see  Latchford's  Succession,  42  dealing  in  partnership  funds,   cit- 

La.  Ann.  539,  7  So.  Rep.  628,  which,  ing     English,      Georgia,     Massa- 

however,  was  not  a  case  of  a  build-  chusetts     and     New     Hampshire 

ing  association  transaction  properly  cases, 
so-called. 
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Decisions  in  Alabama,  Illinois  and  Minnesota. 

§  349.  In  the  Alabama  case  of  Security^  etc.,  Associa- 
tion V.  Lake^  it  is  said ;  "  The  lettings  of  the  moneys  are 
frequently  called  '  loans,'  but  they  are  not  strictly  loans, 
The  principal  is  never  to  be  repaid.  It  is  an  advance  pay- 
ment by  the  corporation  of  the  agreed  value  the  shares 
owned  by  the  bidder  are  to  represent  and  have  at  the  final 
completion ,  of  the  enterprise  and  the  dissolution  of  the 
corporation."  ^ 

§  350.  In  Illinois,  the  first  decision '  involving  the  na- 
ture of  a  building  association  loan,  the  transaction  was 
declared  to  be  in  the  n'ature  of  a  sale  by  the  borrowing 
member  of  his  shares  to  the  association  ;  or,  if  it  was  to  be 
treated  as  a  loan,  then,  inasmuch  as  more  than  what 
would  amount  to  principal  and  legal  interest  could"  only 
follow  upon  a  failure  of  the  borrower  to  comply  with  his 
contract,  the  stipulation  for  a  premium  was  to  be  regarded 
as  in  the  nature  of  liquidated  damages,  and  therefore  not 
usurious.  In  the  more  recent  decision  of  Freeman  v. 
Ottawa  Building  etc.,  Association^  the  transaction  is  de- 
scribed as  "an  advancement  of  money  in  anticipation  of 
the  par  value  of  [the  borrowing  member's]  stock,  or,  if  it 
be  more  agreeable  to  so  call  it,  a  loan  to  be  paid  by  stock 
at  its  par  value,  with  covenants  to  make  such  payments 
of  interest  and  installments  of  dues  on  stock,  etc.,  as 
shall  eventually  bring  such  shares  to  their  par  value."  ' 

§  351.  The  Minnesota  case  of  Fagan  v.  People'' s  Sav- 


'  69  Ala.  456.  cepted  from  the  operation  of  the 
'  In  Mobile  Building,  etc. ,  Asso-  statute  against  usury, 
ciation  v.  Robertson,  65  Ala.  389,  a  ^  Holmes  v.  Smythe,  100  111.  413, 
transaction  between  a  building  as-  <  114  111  182. 
sociation  and  borrower,  by  which  ■'■  Accordingly  the  Illinois  statute 
its  real  features  were  sought  to  be  legalizing  premiums  is  not  in  viola- 
covered  up  under  the  form  of  a  tion  of  the  constitutional  provision 
lease  had  been  declared  usurious;  prohibiting  local  or  special  laws 
whilst  in  Montgomery  Building  regulating  the  rate  of  interest  on 
and  Loan  Association  v.  Robinson,  money:  Winget  v.  Quincy  B. 
69  Ala.  413,  it  was  held  that  a  and  H.  Association,  21  N.  E.  Rep. 
transaction  authorized  by  an  act  of  12.  See  Vermont  L.  andT.  Co.  », 
the    legislature    was    thereby    ex-  Whithed,  (N.  Dak.)  49N.  W.  Rep. 

318. 
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ing  and  Loan  Association'^  seems  to  indicate  a  similar 
view.  "  Originally  and  legitimately,"  says  Mitchell,  J., 
"  a  '  loan '  by  a  building  association  to  a  member  was  merely 
an  advance  payment  to  him  of  the  par  or  matured  value  of 
his  stock.  No  payment  of  the  '  loan  '  was  provided  for  or  an- 
ticipated." And  he  distinguishes  such- a  transaction  from 
one  in  which  the  mortgage  stipulates  for  a  repayment  of 
the  sum  advanced,  with  interest  and  premium,  describing 
this  term  as,  in  such  a  case,  "  but  another  name  for  in- 
terest." 

Decisions  in  Virginia,  District  of  Columbia,  Micbig'an  and 
Mississippi. 

§  352. ,  In  Virginia,  where  it  is  held  that  the  contract 
between  the  association  and  the  borrower  involves  the  total 
cessation  of  his  interest  and  membership  in  the  concern, 
and  -the  total  extinguishment  of  his  stock,  his  mortgage 
binding  him,  however,  to  continue  certain  payments  during 
the  association's  existence,^  it  is  said  that  "  the  price  of  the 
shares  is  not  a  loan,"  but  a  redemption,  after  which,  "  if 
they  continued  in  existence  for  any  purpose  whatever,  they 
could  only  so  continue  as  the  absolute  property  of  the  as- 
sociation, and  of  course  could  not  be  sold  for  any  debt  due 
to  it."^  The  same  doctrine  has  impressed  itself  upon  the, 
decisions  in  the  District  of  Columbia.^ 

.  §  353.  Analogously,  under  the  statute  of  Michigan,  the 
transaction  is  declared  to  be  a  liquidation  of  the  shares  ad- 
vanced upon,  which  destroys  the  power  of  the  holder  to 
sell  or  transfer  them."  And  a  similar  view  seems  indi- 
cated in  Mississippi,  where  it  is  said  that  the  premium  is  a 

'  57  N.  W.  Rep.  142.  vance  of  money  made  by  a  build- 

'  See  White  v.  Mechanics'  Build-  ing'  association  to  one  of  its  stock- 
ing Association,  22  Grattan,  233;  holders  upon  the  shares  which  he 
Winchester  Building  Association  v.  owns,  is  not  a  loan  of  money,  but  a 
Gilbert23lb.  787;  Casonz/.  Seldner,  purchase  of  such  stock,  and  is 
77  Va.  293.  therefore  not  subject  to  the  usury 

'  Winchester    Building    Associa-  laws.     See  also  Myers  v.  Schoyer, 

tion  z/.  Gilbert,  jZfS^ra.  20  D.   C.   254;  20  Wash.  L,.  Rep. 

*  Pabst  V.   Building  Association,  505. 
I  McArthur  385;  MuUoy  v.  Fifth-         '  Michigan  B.  and  S.  Association 

Ward  Building  Association,   2  id,  v.  McDevitt,  43  N.  W.  Rep.  760. 
594.— where  it  is  said  that  the  ad- 
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bonus  which  the  members  may  lawfully  agree  to  pay  for  a 
present  advancement  in  cash  of  a  sum  certain  "  for  the 
virtual  transfer  to  the  association  of  his  shares  of  stock, 
which,  in  the  final  winding  up  of  its  affairs,  may  realizfe 
the  sums  actually  received  by  the  member,  together  with 
the  premium  bid,  or  which  may  not."  ^ 

Decisions  in  New  Hanii>shire. 

§  354.  In  New  Hampshire,  in  the  case  of  Shannon 
Trustees  Manchester  Loan  and  Fund  Association  v. 
Dunn^  the  Massachusetts  decisions  are  followed,  to 
the  extent  of  holding  the  contract  of  IoslTo.  prima  fade  a. 
partnership  dealing,  and,  consequently,  free  from  usury ; 
the  question,  however,  whether  there  be  usury  or  uot  in 
the  transaction,  being  left,  not  to  the  court,  on  the  face  of 
the  contract,  but  to '  the  jury  to  find  from  all  the  circum- 
stances of  the  case. 

Decisions  in  New  Xorlc. 

§  355.  Similar  seems  to  be,  in  New  York,  the  leaning 
of  The  Citizens''  Mutual  Loan  Association  v.  Webster^  in 
which  the  contract  was  for  payment  of  dues,  not  for  the 
return  of  the  principal  absolutely.  Whilst  the  court  says 
that,  "  the  moneys  collected  by  the  association  being  the 
mutual  property  of  all  the  members,  and  the  greater  the 
accumulation,  the  shorter  being  the  period  during  which 
they  will  have  to  bear  the  burden  of  paying  the  moneys 
for  the  purpose  of  accumulation,  the  ordinary,  objections  to 
the  collection  of  interest  beyond  the  fixed  rates  are  re- 
moved ; "  yet  this  is  preceded,  in  an  earlier  part  of  the 
opinion,  by  the  statement :  "  Whether  the  payments  re- 
quired to  be  made  by  this  bond,  in  order  to  prevent  for- 
feiture, will  exceed  the  principal  and  legal  interest  of  the 
amount  advanced  to  the  defendant,  will  depend  upon  mat- 
ters not  brought  before  the  court.  ...     If  the  principal 

■  Sulivan    v.    Jackson  Building  =  43   N.   H.    194, — the  case  of  an 

and  IfOan  Association,  70  Miss.  94;  unincorporated  association. 

12  So.  Rep.  590.     And  see  Natchez  '25    Barb.    263.     See   also   City 

Building    and    Ivoan    Association,  Building  and  Loan  Association  v. 

(Miss. )  15  So.  Rep.  793.  Fatty,  i  Abb,  App.  Dec.  347- 
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were  payable  absolutely,  there  could  be  no  doubt  of 
usury,"'  and  that  the  contract  in  question  might  be,  and 
perhaps  might  be  shown  to  have  been  usurious,  is  expressly 
stated  by  the  court. 

But  in  Melville  v.  The  American  Beneficial  Building 
Association^  where  the  contract  was  substantially  the 
same  as  in  the  preceding  case,  btit  the  association  was  un- 
incorporated, the  doctrine  of  a  partnership  transaction  was 
held  inapplicable :  "  The  English  cases  .  .  .  are  distin- 
guishable from  the  present,  in  that  all  those  cases  arose  out 
of  transactions  of  associations  formed  under  and  author- 
ized by  statute."  ^ 

Decisions  in  Georgia. 

§  356.  In  Georgia,  the  doctrine  adopted  by  the  courts 
is  very  closely  akin  to  that  held  in  the  last  two  States.  In 
Parker  v.  The  Fulton  Loan  and  Building  Association^  a 
distinction  between  the  transaction  of  a  formal  sale  of  the 
stock  to  the  association  and  a  mere  loan  is  recognized  on 
the  ground  of  the  borrower's  continued  interest  in  the  so- 
ciety's affairs, — his  partnership  relations.  "And  if  there 
can  be  any  difference  arising  from  the  fact  that  the  sale  is 
made  to  the  company  itself,  it  is  only  in  this,  that  the  seller 
himself  then  is  and  continues  interested  in  the  purchase, 
as  well  as  in  every  sale  and  purchase  until  the  final  wind- 
ing up  of  the  enterprise.  If  he  sold  it  to  a  stranger,  no 
matter  at  what  discount,  there  could  be  no  question  of 
usury  ;  much  less  can  such  be  the  case  where  he  sells  it  to 
an  organization  of  which  he  is  a  member  and  an  interested 
party." 

In  a  case  anterior  to  this  in  point  of  time,  that  of  The 
Bibb  County  Loan  Association  v.  Richards^  the  same  prin- 

'  That  this  is  really  nothing  dif-  reservation  and  collection  in  build- 

ferent  from  the  other  arrangement,  ing  associations, 

see  ante,  \  334.  ••  46  Ga.  166. 

'33  Barb.  103.  »  21  Ga.  592.     McDonald,  J.,  dis- 

'  In  Concordia  Sav,  and  Aid  As-  sents  with  an  elaborate  opinion,  in 

sociation  v.  Read,  93  N.  Y.  474,  the  which  he  denies,  inter  alia,  that 

question  of  the    legality    of    the  there  was  any  partnership  dealing 

premium  is  decided  by  reference  to  about  the  transaction;  and  that,  if 

the   statute  which   authorizes    its  there  were,  there  being  a  substan- 
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ciple  had  been  adverted  to,  and  it  had  been  further  said : 
*'  Perhaps  the  best  argument  in  support  of  this  transaction, 
is  the  risk  and  uncertainty  attending  the  result.  Stock  is 
put  up  at  auction,  the  terms  of  the  sale  are  distinctly  un- 
derstood, and  a  sale  and  purchase  is  made,  taking  into  view 
all  the  contingencies  attendant  on  the  society,  whether  of 
prosperity  or  adversity,  during, the  few  or  many  years  of  its 
existence.  The  stock  may  be  worth  a  premium,  or  it  may 
be  a  dead  loss  at  the  end  of  the  operation.  This,  each 
must  decide  for  itself.  If  he  concludes  to  take  half  now 
for  it,  that  is,  one  hundred  dollats  for  stock  now,  nominally 
worth  two  hundred  dollars,  six,  eight,  or  ten  years  hence, 
who  has  the  right  to  say  he  judges  foolishly  ?  So,  on  the 
part  of  the  association,  they  run  the  hazard  of  losing  all. 
The  debts  of  the  concern  may  absorb  all  their  funds,  in- 
cluding [the  borrower's]  bond  and  mortgage,  so -that  in- 
stalments paid  in,  out  of  their  private  funds,  ,and  paid  to 
[the  borrower]  for  his  worthless  stock,  in  advance,  ...  is 
a  total  loss,  not  only  to  the  body  corporate,  but  to  each  in- 
dividual." 

Analogous  is  the  reasoning  in  Pattison  v.  The  Albany 
Building  and  Loan  Association^  where,  repelling  the  idea 
of  a  mere  loan  at  usury,  as  upon  the  face  of  the  contract,  it 
is  said :  "  The  very  nature  of  such  an  institution  involves 
a  profit  and  loss  account,  and  an  expense  account  for  man- 
agement. An  advanced,  or  borrowing  member,  as  well  as 
the  rest,  holds  a  relation  to  these  accounts  which  must  be 
adjusted  before  he  can  repudiate  his  express  contract,  on 
the  plea  of  deficient  consideration  or  on  that  of  usury. 
Whether  he  gets  full  consideration,  or  whether  he  pays 
usury,  does  not  depend  simply  on  whether  the  amount  he 
refunds  is  more  than  he  has  drawn  out  with  lawful  in- 
terest on  the  latter  sum.  There  may  be  no  excess  after  de- 
ducting from  his  payment  his  due  share  of  the  losses  and 
expenses.  As  he  takes  his  chances,  in  case  an  early  wind- 
ing up  should  occur  (in  which  event  his  payments  cease 

tial  loan,  the  transaction  was  not      an  individual  to  exceed  the  statutes 
necessarily  free  from  usury,  a  part-      of  usury.     See  poSt,  §  358,  note, 
nership  having  no  more  right  than         ■  63  Ga.  373. 
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from  that  time),  the  rule  of  equity  requires  that  he  should 
incur  the  hazards  fairly  incident  to  the  business  in  the  way 
of  losses  and  expenses,  and  bear  his  due  proportion  of  the 
same.  There  is  no  proper  basis  for  ascertaining  usury  and 
arriving  at  the  amount  of  it,  without  all  these  elements  are 
brought  in." ' 

But  the  application  of  the  partnership  principle  in  these 
cases,  vi\a\&\.  prima  facie  recognized,  and,  consequently,  the 
question  of  usury  or  ho  usury,  are  to  be  left  to  the  jury, 
finding  that  the  organization  is,  in  fact,  and  bona  fide^  one 
whose  real  intent  and  object  is  the  "  accumulating  a  fund 
by  monthly  subscriptions  or  savings  of  the  members  there- 
of, to  assist  them  in  procuring  for  themselves  such  real 
estate  as  they  may  deem  proper,"  and  not,  in  truth,  a  mere 
device  to  evade  the  usury  laws.^  The  fact  of  the  borrow- 
er's membership  raises  no  conclusive  presumption  that 
there  was  no  usury  in  the  transaction.^ 

Decisions  in  North  Carolina  and  Soutli  Carolina. 

§  357.  In  North  Carolina,  the  case  of  Mills  v.  The 
Salisbury  Building  and  Loan  Association  *  appears  to  put 
the  transaction  upon  the  basis  of  a  mere  loan.  The  de- 
clared object  of  the  I^egislature  being,  to  enable  and  en- 
courage persons,  chiefly  poor  persons,  to  save  and  deposit 
their  littles,  and,  when  sufficiently  accumulated,  to  draw 
them  out  in  bulk  and  secure  homesteads  ;  there  is  said  to 
be  nothing  contrary  to  the  spirit  of  the  act  in  allowing 
those  desiring  to  do  so,  to  dra]w  out  in  bulk  and  pay  back 
in  littles.  But  it  must  be  done  in  a  manner  not  to  frus- 
trate the  purposes  of  the  society's  creation.  The  laws  gov- 
erning loans  between  men  must  be  observed.  "  We  know 
of  no  device  or  cover  by  which  these  associations  can  take 
from  those  who  borrow  their  money,  more  than  the  legal 
rate  of  interest,  without  incurring  the  penalties  of  our 
usury  laws.     Calling  the  borrower  '  a  partner,'  or  substi- 

'  See   also    Van    Pelt    v.   Home  ^  Parker  v.  The  Fulton  I/Oan  and 

Building  and  Loan  Association,  79  Building  Association,  46  Ga.  166. 

Ga.  439;  4  S.  E.  Rep.  501,  to  the  '  See  Silver  v.  Barnes,  supra. 

effect  that  the  scheme  of  a  building  *  75  N.  C.  292. 
association  conducted  in   the    or- 
dinary way  isnot  unlawful. 
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tuting  '  redeeming,'  for  lending,  or  '  premium  or  bonus ' 
for  the  amount  which  they  profess  to  have  advanced,  and 
yet  withhold,  or  *  dues  '  for  interest  or  any  like  subter- 
fuges, will  not  avail.     We  look  at  the  substance." 

Hence,  in  Overby  v.  The  Fayetteville  Building  and 
Loan  Association^  it  is  said  that  the  proper  mode  of  adjust' 
ment  between  the  building  association  and  its  borrowing 
member,  is  upon  the  basis  of  an  actual  loan  of  money,  and 
subseqtient  partial  payments  therefor  by  the  borrower. 
And  these  decisions  have  been  followed  Consistently  in 
cases  arising  subsequently  in  that  State.^ 

§  358.  Substantially  the  same  doctrine  is  held  in  South 
Carolina.'  But  it  is  conceded,  that,  where  the  constitution 
of  the  society  provides,  that,  on  winding  up,  the  rate  of  in- 
terest on  any  advance  is  not  to  exceed  the  legal  rate,  the 
contract  for  loan  of  money  by  it  is  not  to  be  deemed 
usurious,  though  it  appear  that  more  than  the  legal  rate  is, 
in  the  meantime,  reserved.* 


'  81  N.  c.  56. 

"  See  Vann  v.  The  Fayetteville 
Building  and  Loan  Association,  75 
N.  C.  494;  Latham  v.  Washington 
Building  and  Loan  Association,  77 
N.  C.  145;  Hanner  v.  The  Greens- 
boto  Building  and  Loan  Association, 
78  N;  C.  188;  Hoskins  v.  Mechanics' 
Building  and  Loan  Association,  84 
N.  C.  838;  and  see  Smith  v.  The 
Mechanics'  Building  and  Loan  As- 
sociation, 73  N.  C.  372. 

3  Columbia  Building  and  Loan 
Association  v.  Bollinger,  12  Rich. 
Eq.  124;  O'Neal,  C.  J.,  saying: 
"How  the  contract  .  .  .  can  be 
anything  else  than  usurious,  .  .  . 
it  is  difficult  to  conceive.  Indeed  it 
must  task,  and  has  tasked  human 
ingenuity  in  every  tribunal  where 
the  question  has  been  presented,  to 
find  the  reason  whereby  such  a  con- 
tract could  be  sustained."  And  ad- 
verting to  the  dissenting  opinion  of 
McDonald,  J.,  in'  Bibb.  Co.  L. 
Ass'n  V.  Richards,  21  Ga.  592  (ante. 


\  356,  note),  he  approves  it,  saying, 
as  to  the  theory  of  partnership 
transactions  as  underljdng  the  con- 
struction of  building  association 
loans,  "  how  that  could  have  sanc- 
tified such  a  contract,  I  cannot  per- 
ceive. For  it  was  as  much  usury 
to  receive  more  than  seven  per  cent, 
(referring  to  Silver  v.  Barnes, 
supra)  on  such  an  advance  as  upon 
individual  funds.  .  .  .  For  it  still 
was  contaminated  by  usury,  if  it 
was  even  a  partnership  fiind.  It 
was  the  taking  of  more  than  legal 
interest  for  the  forbearance  of 
money."  The  court  below,  which, 
under  the  English  and  Massachu- 
setts cases  had  held  the  transaction 
to  be  legal  and  valid,  was  reversed, 
and  the  loan  declared  usurious.  See 
also  Mechanics'  and  Farmers'  B. 
and  L.  Association  v.  Dorsey,  15  S. 
C.  462;  Thompson  v.  Gillison,  28  S. 
C.  534;6S.  E..  Rep.  333. 

*  Thompson  v.  Gillison,  28  S.  C. 
534;  6  S.  E.  Rep.  333. 
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Decisions  in  Nebraslia. 

§  359.  In  Nebraska,  the  cases  of  The  Lincoln  Building 
and  Savings  Association^  appellee^  v.  Graham^  appellant^ 
and  of  Same  v.  Benjamin  and  Benjamin^  appellants^  pro- 
ceed upon  a  similar  theory.  A  building  association,  it  is 
said,  incorporated  under  the  general  Incorporation  Ivaws  of 
Nebraska,  "  for  the  transaction  of  any  lawful  business,"  and 
having  the  power  to  "  make  by-laws  not  inconsistent  with 
any  existing  laws,  for  the  management  or  its  affairs,"  has 
no, right,  by  any  device  whatever,  no  matter  how  ingenious, 
to  take  interest  beyond  the  maximum  allowed  by  the  gen- 
eral laws  of  the  State.  "  Now,  the  scheme  of  a  building 
association,  by  selling  shares  under  reservation  of  a  pre- 
mium, included  in  the  nominal  amount  of  the  debt,  and 
contracted  to  be  repaid,  with  interests,  is  to  be  treated  as  a 
mere  loan  of  money,  and  is,  therefore,  affected  with  the 
vice  of  usury." 

Decisions  in  Kentucky.  / 

§  360.  Similarly,  in  Kentucky,  in  Herbert  v.  The  Ken- 
ton Building  and  Savings  Association  of  Covington^  where 
it  was  shown  that  borrowers  were  required  to  make  their 
obligations  to  the  society  payable>in  a  certain  time,  for  the 
nominal  amount  of  the  advance,  the  premium  being  re- 
tained by  the  society,  and  to  pay  their  regular  dues  on  the 
advanced  shares,  and  interest  on  the  principal  monthly, 
until  the  general  fund  of  the  association  was  found  suffi- 
cient to  pay  off  all  remaining  shares,  when  the  society  was 
to  dissolve ;  the  transaction  between  it  and  the  borrower 
was  regarded  as  one  in  which  he  released  all  claims  upon 
the  association,  although  remaining  a  member,  and,  con-j 
sequently,  merely  as  a  usurious  loan.  And  the  same  prin- 
ciple is  reaffirmed  in  Gordon  v.  The  Winchester  Building 
and  Accumulating  Fund  Association^  and  Henderson 
Building  and  Loan  Association  v.  Johnson^  in  which  latter 
case  an  act  incorporating  a  building  association,  and  pro- 
viding that  "  no  dues,  premium,  interest  or  fines  that  may 

'  7  Neb.  173.  *  12  Bush  no. 

» lb.  181.  5  88  Ky.  191;  10  S.  W.  Rep.  787; 

'  II  Bush  296.  3  L.  R.  A.  289. 
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accrue  to  the  association  in  accordance  with  its  charter 
shall  be  deemed  usurious,"  was  held  to  be  in  violation  of 
the  fundamental  law,  as  an  attempt  to  coiifer  special  priv- 
ileges on  such  association,  in  so  far  as  those  items  collectively 
might  exceed  the  sum  actually  advanced  with  lawful  in- 
terest thereon. 

Decisions  in  Pennsylvania. 

§  361.  In  Pennsylvania,  too,  where,  under  the  statute, , 
the  powers  and  privileges  of  building  associations,  asto the 
reservations  lawfully  to  be  made  upon  loans  to  members, 
are  more  sweeping  than  in  most  other  States,  the  English 
doctrine  is  emphatically  rejected. 

In  Bechtold  v.  Brehm,^  the  member  had  received  an 
actual  advance,  of  $1418,  executing  a  bond  and  mortgage 
to  the  association,  which  was  unincorporated,  for  $1800. 
Upon  refusal  to  pay  fines  and  dues,  the  association  declared 
the  bond  forfeited,  and  thereupon  caused  judgment  to  be 
entered  upon  it.  In'  the  Supreme  Court,  Lowrie,  J.,  says : 
"  We  have  never  had  a  case  like  this  before,  though  such 
cases  are  not  unknown  in  England.^  There  such  a  con- 
tract was  enforced  at  law  and  in  equity  as  a  security  for 
the  payment  of  the  monthly  contributions  to  the  associa- 
tion. .  In  the  present  case,  the  defendant  has  been  treated 
as  having  forfeited  his  membership  by  default  in  paying 
his  contributions,  and  has  been  required  to  stand  to  his 
bond  of  |i8oo  as  a  loan,  after  allowing  his  paid  contri- 
butions and  his  payment  of  interest  as  a  credit  thereon. 
The  bond  has  not  been  used  for  its  legitimate  purpose  of 
enforcing  the  contributions  of  the  defendant  as  a  member, 
because  the  association  has  abandoned  that  purpose,  and 
elected  its  alternative,  by  depriving  the  defendant  of  his 
membership,  and  of  all  the  profits  of  their  seven  or  eight 
years'  business.  We  are  therefore  prohibited  from  con- 
sidering this  a.s  a  case  of  composition  by  anticipation  of 
the  defendants'  future  share  of  the  common  property,  and 
must  treat  it  as  a  mere  loan ;  for  such  is  its  form,  so  the 
parties  have  treated  it,  and  as  such  alone,  since  the  for- 

'  26  Pa.  269.  >  Citing  the  English  cases. 
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feiture  of  the  defendant's  membership,  can  it  be  en- 
forced." This  was  the  case  of  an  unincorporated  building 
association. 

In  Reiser  v.  The  William  Tell  Saving  Fund  Assoda- 
tiouy  the  fact  of  incorporation  under  the  Act  of  1850,  which 
authorized  those  companies  to  give  preferences  to  their 
members,  under  such  conditions  and  regulations  as  they 
should  agree  upon,  was  not  held  to  legalize  the  contract, 
which  was  again  regarded  as  a  mere  loan. 

The  transaction  disclosed  in  the  Premium  Fund  Asso- 
ciation^ s  Appeal^  was  not  legitimately  a  building  associa- 
tion loan,  the  mortage  being  executed  for  the  sum  of 
$1000,  at  a  rate  of  interest  of  19  mills  to  the  dollar  per 
month,  to  be  deducted  in  advance  for  the  whole  period  of 
the  loan,  168  days.  When  the  loan  became  due  it  was  re- 
newed by  the  borrower  at  the  same  rate  for  six  months, 
and  the  interest  was  paid  at  the  time  of  renewal.  Nor  did 
it  appear  that  the  borrower  became  a  stockholder  at  all. 
The  transaction  was,  therefore,  treated  as  a  mere  loan. 

But  in  Kupfert  v.  Guttenberg  Building  Association^ 
where  the  mortgage  was  written  for  a  year,  the  court, 
although  distinctly  recognizing  the  fact  that  these  mort- 
gages were,  after  all,  not  intended  to  be  collected  during 
the  running  of  the  association,  yet  followed  the  doctrine, 
which  had  already  become  familiar,  that  the  transaction 
was  a  loan  only. 

In  Philanthropic  Building  Association  v.  McKnight^ 
the  borrower  obtained  money,  at  28  per  cent,  premium,  and 
under  stipulation  for  the  return  of  a  definite  sum.  The  re- 
turn, however,  was  to  take  place  upon  regular  building  as- 
sociation principles.  The  borrower,  desiring  to  repay  his 
mortgage  before  due,  agreed  with  the  building  association 
that  it  should  take  his  stock  at  the  amount  paid  in,  remit 
ten  per  cent,  from  the  nominal  amount  of  the  loan,  and 
receive  the  balance  in  cash.  In  a  suit  subsequently  brought 
by  the  member  to  recover  usury  paid,  the  transaction  was 

'  39  Pa.  137;  see  S.  P.  in  Denny         =  lb.  156. 
V.  The  West  Philadelphia  Saving         '  30  Pa.  465. 
and  Building  Ass'n,  lb.  154.  *  35  Pa.  470. 
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treated  as  a  mere  loan,  and' it  was  said  that  even  the  last 
stage  of  it,  the  withdrawal  of  shares  to  pay  up  the  mort- 
gage, could  not  be  called  a  sale  of  the  stock  to  the  build- 
ing association  for  the  balance  of  the  mortgage  loan,  after 
deducting  payments  for  principal  and  interest,  so  as  to 
change  its  nature  from  a  mere  loan. 

The  Act  of  1859  and  the  later  acts,  as  to  building' as- 
sociations incorporated  thereunder,  have  made  the  distinc- 
tion practically  unimportant,  so  far  as  the  questions  pre- 
sented in  cases  arising  under  them'are  concerned,  by  defin- 
ing exactly  what,  upon  such  loans,  could  be  recovered  by 
the  association.  But  wherever  cases  arose  in  which  loans 
had  been  taken  from  unincorporated  building  associations, 
or  such  as  did  not  appear  to  be  incorporated  under  the  Act 
of  1859,  the  principle  that  the  transaction  is  to  be  regarded 
as  nothing  more  nor  less  than  a  loan,  is  either  expressly  as- 
serted, or  applied  in  its  results,  being,  at  all  times  and 
under  all  circumstances,  taken  to  be  the  established  doc- 
trine in  Pennsylvania. 

Thus,  in  Jarrett  v.  Cope^  the  cases  of  Bechtold-v.  Brehm 
and  Premium  Fund  Association's  Appeal  are  referred  to  as 
establishing  the  general  inapplicability,  in  Pennsylvania, 
of  the  doctrine  of  Silver  v.  Barnes^  and  other  English 
cases.  And  in  Rhoads  v.  Hoernerstown  Building  Associa- 
tion^ and  Link  v.  Germ.antouun  Building  Association^  the 
validity  and  extent  of  the  contract  between  the  building 
association  which  lends,  and  the  member  who  borrows,  are 
placed  entirely  upon  statutory  authorization,  the  doctrines 
of  partnership  dealing,  etc.,  being  wholly  lost  sight  of. 

Decisions  in  Texas. 

§  362.  In  Texas,  the  leading  case  of  Jackson  v.  Cassidyf 

'  68  Pa.  67.  227;  Abbott  v.  International  B.  and 

2  82  Pa.  180.  L.  Association,  25  S.  W.  Rep.  620 ; 

=  89  Pa.  15.  International  B.  and  L.  Association 

*  68  Tex.   282;  4  S.  W.  Rep.  541.  v.  Biering,  25  S.  W.  Rep.  622;  Iil- 

This  case  is  followed  in  El  Paso  ternational  B.  &  L.  Association  v. 

Building  and  Loan  Association  v.  Mayers,,  (Civ.  App.)  25S.  W.  Rep. 

Lane,  81  Tex.  369,  17  S.  W.  Rep.  1132.     Compare,  however,  Watson 

77;  Bexar,  etc..  Association  v.  Rob-  v.  Aiken,  55  Tex.  536. 

inson,  78  Tex.   163,  14  S.  W.  Rep. 
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utterly  rejects  the  theory  of  a  dealing  in  partnership  funds 
and  of  a  sale  of  his  stock  by  the  borrower  to  the  associa- 
tion, and  adopts  the  early  Pennsylvania  decisions  in  declar- 
ing the  transaction  between  the  two  a  mere  loan  upon 
usurious  reservations  and  consequently  unlawful.  So  rad- 
ically is  this  view  enforced,  that,  it  is  decided,  if  the  stock 
of  a  member  is  sold  by  the  association  for  default  in  pay- 
ment of  interest  which  is  due  by  the  terms  of  such  a  con- 
tract, and  not  legally  collectible,  the  sale  passes  no  title 
even  to  a  bona  fide  purchaser,  and  that  an  entry,  after  the 
sale,  of  a  credit  to  the  borrower,  sufficient  to  reduce  the 
amount  charged  against  him  to  the  legal  rate  of  interest,  is 
inefficacious  to  cure  the  original  vice.^ 

Decisions  in  Indiana. 

§  363.  In  Indiana,  the  premium  or  percentage  for  a  loan 
offered  by  the  association,  which  was  included  in  a  note 
executed  by  the  borrowing  member  to  the  association,  was 
said  not  to  be,  strictly  speaking,  "  interest  on  money," 
within  the  meaning  of  those  words  as  used  in  sec.  23,  art. 
4,  of  the  Constitution  of  Indiana,  which  prohibits,  inter 
alia,  the  enactment  of  local  or  special  laws  on  such  sub- 
jects. This  bonus,  or  percentage,  or  premium  was  merely 
the  contract  price,  agreed  upon  between  the  parties,  for  the 
"preference,"  which  such  association  was  expressly  author- 
ized to  sell,  and  such  member  authorized  to  buy,  and  was 
not  interest  on  money.  "  The  question  propounded  to  its 
corporators,  or  the  members  of  the  association,  was  prac- 
tically this,  '  How  much  will  you  give  for  the  privilege  of 
taking  this  loan  ?  '  The  members  of  the  association  were 
under  no  compulsion,  moral,  legal,  or  physical,  in  regard  to 
any  such  loan  ;  they  could  compete  or  not  for  the  privilege 
of  taking  the  loan,  at  their  own  free  will  and  pleasure." 

'In  ^1  Paso  B.  and  I,.' Associa-  parties  that  the  original  note  shouM 

tion  V.   Lane,  supra,  it  was  held,  be   valid   and    binding,    does   not 

that  a  subsequent  written  contract,  purge  the  transaction  of  usury,  not- 

whereby,  in  consideration  of  one  withstanding  the    intervention    of 

dollar  repayment  of  the  usurious  rights  of  other  parties.     See    the 

interest   already    received   and    a  contrary  doctrine   in    Phillips    v. 

stipulation  for  only  lawful  interest  Columbia  City,  etc.,    Association, 

thereafter,  it  was  agreed   by  the  53  Iowa  719;  6  N.  W.  Rep.  121. 
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The  member  taking  the  loan  "  did  not  pay  his  bid,  but,  in 
lieu  thereof,  he  gave  his  note  for  the  full  sum,"  of  the 
nominal  loan.'  This  reasoning,  supposing  it  to  have  been 
suf&cient  to  satisfy  the  conscience  of  a  court,  certainly  recr 
ognized  nothing  in  the  transaction  but  a  lending  and  a 
borrowing  of  money. 

Decisions  in  Connecticut,  Iowa,  Missouri,  Ohio,  West  Vir- 
g'inia. 

§  364.  The  decisions  in  Connecticut,^  Iowa,'  Missouri,*^ 

Ohio,"  and  West  Virginia,'  do  not  seem  expressly  to  touch 

upon  this  question.     In  all  of  them,  as  in  Pennsylvania, 

the  statute  is  the  exact  measure  of  the  legitimacy  and  bind- 


>  McLaughlin  v.  The  Citizens' 
Building  Loan  and  Savings  Asso- 
ciation, 62  Ind.  264  ;  S.  P.  Shafirey 
V.  The  Workingmen's  Savings, 
Loan  and  Building  Association,  64 
Ind.  600. 

°  See  the  Mechanics'  and  Work- 
ingmen's Mutual  Savings  Bank  and 
Building  Association  of  New  Haven 
V.  Wilcox,  24  Conn.  147. 

'  See  The  Hawkeye  Benefit  and 
Loan  Ass'n  v.  Blackburn,  48  Iowa, 
385;  Burlington  Mutual  Loan  Asso- 
ciation V.  Heider,  55  lb.  424.  In 
the  latter  case,  referring  to  the 
taking  of  interest  upon  the  premium 
charged,  which  is  decided  to  be  il- 
legal and  usurious,  the  court  says: 
"  If  matters  not  what  may  be  the 
form  or  device  adopted,  if  more 
than  the  legal  rate  of  interest  is 
exacted  on  the  money  loaned,  it 
constitutes  usury. "  "  Suppose  the 
transaction  had  been  as  follows: 
That  the  defendant  borrowed  of  the 
plaintiffs  Jiooo,  and  gave  his  obli- 
gation therefor,  providing  he  was 
never  to  pay  the  principal,  but  was 
to  pay  twenty-five  per  cent,  interest 
thereon  for  twenty  years.  Such  an 
obligation  would,  we  think,  be  usur- 
ious on  its  face,  and  the  intent  or 
good  faith  of  the  transaction  would 
be   immaterial."    Per  Seevers,  J. 


In  Phillips  V.  Columbia  City,  etc., 
Association,  53  Iowa  719,  6  N.  W. 
Rep.  121,  the  refunding  of  usurious 
interest,  under  an  agreement  to 
take  only  legal  interest  thereafter, 
was  held  to  free  the  original  obliga- 
tion from  the  taint  of  usury.  See 
contra,  El  Paso  B.  and  L.  Associa- 
tion V.  Lane,  81  Tex.  369;  17  S.  W. 
Rep.  77. 

*ln  Hammerslough  v.  Kansas 
City  B.  L.,  etc.,  Association,  79 
Mo,  80,  it  was  held  that  where  one 
had  given  his  note  for  a  loan  equal 
to  the  amount  of  his  stock,  agree- 
ing to  pay  monthly  interest  on  the 
full  amount  and  installments  of  one 
dollar  per  share,  he  could  not  com- 
plain of  usury  because  he  had  not 
received  the  full  amount  of  the 
loan,  if  the  same  was  always  ready 
for  him,  since  his  payments  went 
into  the  common  fund  in  which  he 
was  entitled  to  share  ratably  on 
dissolution. 

« See  Hagerman  v.  The  Ohio 
Building  and  Savings  Association, 
25  Ohio  St.  186;  Bates  v.  People's, 
etc. ,  Association,  42  Ohio  St.  655. 

«  See  Pfeister  v.  Wheeling  Build- 
ing Association,  19  W.  Va.  676; 
Parker  v.  U.  S.  B., etc.,  Association, 
id.  744;  Haigh  v.  U.  S.  B.,  etc.,  As- 
sociation, id.  792. 
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ing  extent  of  the  contract.  Only  under  the  statute  can  it 
be  enforced,  and  only  so  far  as  it  is  in  accordance  with  the 
statute. 

Besult  of  Examination  of  all  Decisions. 

§  365.  An  examination  of  the  foregoing  decisions  would 
seem  to  justify  the  conclusion  that  the  clear  weight  of 
judicial  authority  declines  to  look  upon  the  transaction  be- 
tween a  building  association  and  its  advanced  member  as 
constituting  a  loan  pure  and  simple.  At  the  same  time,  the 
conflict  between  those  decisions  emphasizes  the  impossibil- 
ity of  declaring  that  transaction  a  mere  dealing  in  partner- 
ship funds,  to  the  total  exclusion  of  the  idea  of  a  loan.  The 
truth  can  lie  in  neither  of  the  extremes  represented.  It 
may  perhaps  be  found  most  nearly  accurate  to  say  that  the 
transaction  is  a  loan,  the  terms  of  which  are  so  vitally 
affected  by  the  debtor's  membership  relation  to  the  creditor 
society, — in  the  source  and  profits  of  which  the  debtor  has 
himself  such  a  substantial  interest, — and  the  extent  of  his 
ultimate  liability  upon  which  is  so  contingent  and  uncer- 
tain at  the  time  of  its  creation,^  that  it  is  impossible  to  ap- 
ply to  it,  in  its  essential  features,  the  rules  of  common  or 
statute  law  defining  the  limits  of  what  may  be  bindingly 
assumed  and  lawfully  exacted  in  ordinary  transactions  of 
borrowing  and  lending.  It  must  not,  however,  be  put  out 
of  sight,  that,  when  speaking  of  building  associations,  we 
are  speaking  of  a  class  of  institutions,  which,  almost  every- 
where, the  government  has  undertaken  to  regulate, — ^not 
of  a  species  of  joint  enterprises  whose  objects,  methods  and 
business  the  policy  of  our  legislation  has  left  untouched,  to 
be  defined  and  carried  out  by  mere  voluntary  co-operative 
organizations.  True,  at  first,  building  associations  were 
mere  voluntary,  unincorporated  societies,  and  some  of  the 
most  important  principles  still  recognized  were  originally 

'Where  the  return  of  money  ad-  though  in  addition  to  regular  in- 

vanced  is  made  dependent  upon  the  terest,    the  party    advancing    the 

event  of  that  amount  being  realized  money  is  entitled  to  share  in  the 

in  a  contemplated  joint  adventure,  profits  of  the  adventure:  Brigham 

over  and  above  losses  and  expenses,  v.  Dana,  29  Vt.  i. 
the  contract  is  not  usurious,    al- 
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declared  with  reference  to  such.  In  some  of  the  states,  in- 
deed, they  apparently  continue  to  be  regarded  as  indis- 
criminately applicable  to  both  incorporated  and  unincor- 
porated associations,^  and  in>  a  recent  case  it  was  said: 
"  The  incorporation  of  them  simply  facilitates  carrying 
out  the  purposes  for  which  they  were  formed."  ^  But, 
however  that  may  be  where  specific  statutes  do  not  pro- 
vide for  the  incorporation  of  building  associations,  pre- 
scribing their  duties  and  defining  their  powers,it  seems  clear, 
that,  where  the  I/Cgislature  has  undertaken  so  to  do,  it  is 
to  be  deemed  intended  that  the  purposes  of  the  building  as- 
sociation scheme  are  to  be  worked  out  by  associations 
formed  under  and  deriving  their  existence  and  authority 
from  those  statutes  and  operating  in  accordance  with  the 
dictates  of  the  same.  The  recognition,  therefore,  in  this 
country  of  the  peculiar  character  of  the  building  associa- 
tion loan  as  something  beyond  and  outside  of  the  pale  and 
limitations  of  ordinary  rules  relating  to  borrowing  and 
lending  of  money,  has  tiot,  except  in  the  States  already 
referred  to,  been  extended  to  building  associations  other' 
than  those  having  a  legalized  existence  by  virtue  of  legis- 
lative enactment,  or  incorporation  in  pursuance  of  legisla- 
tive enactment.  It  is  but  corollary  to  this  limitation,  and 
a  principle  at  least  equally  manifest  from  a  review  of  the 
decisions  discussed,  that  the  sanction  to  be  given  judicially 
to  any  particular  feature  embraced  in  the  transaction,  as 
legitimate,  can  extend  no  further  than  what  is  sanctioned 
as  part  of  it  by  that  legislation.  Thus,  it  is  said  in  New 
York,'  that  a  mortgage  taken  by  a  building  association  is  a 
security  for  the  payment  of  money  only  within  the 
statute  ;  "  *  and  in  Maryland,'  that  it  is  operative  only  so 
far  as  it  conforms  with  the  statute  and  the  by-laws  under 

' /.   e.,  in  Massachusetts  (see  §  ^Hamilton  Building  Association 

346),  New  Hampshire  (see  §  354)  v.  Reynolds,  5  Duer,  671;  Franklin 

and  Louisiana  (see  J  348).  Building  Association  v.  Mather,  4 

"  Atwood   zi.   Dutnas,    149  Mass.  Abb.  Pr.  273. 

167;  21  N.  E.  Rep.  236,[per  Holmes,  s  giiannon     v.      The     Howard 

J.  Mutual    Building    Association    of 

'  Franklin    Building  Association  Baltimore,  36  Md.  383. 
V.  Mather,  4  Abb.  Pr.  273, 
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the  same.     Indeed,  this  principle  is  asserted,  in  one  form 
or  another,  in  nearly  every  State.' 

Two   Cardinal   Principles  Concerning    Loans    and  Bor- 
rowers. 

§  366.  It  seems  safe,  therefore,  to  say,  as  generally  ap- 
plicable in  this  country,  (i)  that,  neither  independently  of 
the  statute  nor  beyond  the  manner  and  extent  prescribed 
by  ^t,  and  the  rules  adopted  under  it,  can  the  contract  be- 
tw4en  the  society  and  its  borrowing  member  have  any 
validity  ;  and  (2)  th^t,  where  it  subsists  as  a  valid  contract, 
it  is  invariably  made  up  of  those  two  essential  and  nicely 
balanced  elements,  that  of  a  loan,  and  that  of  a  venture 
with  partnership  funds,  the  outcome  of  which  is  indeter- 
minate at  the  time  of  its  inception. 
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2  395.  "  Loan"  construed  to  mean  "  amount  actually  advanced." 

i  397.  Binding  force  of  contract  of  loan,  etc. ,  made  in  pursuance  of 

charter  and  statutory  powers. 
?  398,  Practical  results  of  building  association  loans. 

Usury  may  Become  an. Element  in  a  Building  Association 
liOan. 

§  367.  It  follows,  as  a  necessary  result  of  the  proposi- 
tion, that  the  binding  extent  and  legitimacy  of  the  con- 
tract between  the  building  association  and  its  borrowing 
member,  partaking  so  largely  of  the  nature  of  a  loan,  if  re- 
ferable, in  form  and  substance,  to  the  provisions  of  the 
statute  under  which  the  society  is  incorporated,  and  its 
rules  adopted  in  accordance  with  the  same,  that  usury,  as 
a  possible  incident  to  the  contract,  is  by  no  means  entirely 
excluded.  The  mere  fact  that  the  borrower  has  received 
less  than  the  face  of  the  mortgage  indicates  is,  of  course,  _ 
not  evidence  of  usury  ;  the  presumption  being  that  the  dif- 
ference is  made  up  of  the  lawful  charges  permitted  to  build- 
ing associations.'  Much  less  is  that  fact  ground  of  defence 
on  the  score  of  usury,  where  the  difference  was  always 
ready  for  the  borrower,  though  never  received  by  him.'' 
Usury  is  defined  to  be  "  the  taking  of  more  interest  for  the 
use  of  money  than  the  law  allows,"  ^  and  it  is  said  that  the 
requisites  to  form  an  usurious  contract  are,  (i)  a  loan, 
either  express  or  implied  ;  (2)  an  understanding  that  the 
money  lent  shall  or  may  be  returned  ;  and  (3)  that,  in  ef- 
fect, a  greater  rate  of  interest  than  is  allowed  by  statute 
shall  be  paid.''  The  manner,  form,  or  pretence  under 
which  this  is  done  is  entirely  immaterial.  It  is  the  busi- 
ness of  the  courts  to  analyze  a  transaction,  and  lay  bare  its 
usurious  nature,  however  it  may  be  disguised  and  hidden.' 

'  Selden    v.   Reliable    Sav.    and  205,  overruling  De  Wolf  z/.  Johnson, 

Building  Association,  32  P.  P.  Sm.  10  Wheat.  367. 

(Pa.)  336;  Johnston  v.   Elizabeth  *  3  Pars.,  Contr.,  p.  *i33;  2  lb.  p. 

Building    and    Loan    Association,  *385.;  Endl.,  Interp.  of  Stat,  ?  138; 

104  Pa.  394.  Mobile  Building,  etc.,  Association 

"  Hammerslough  v.  Kansas  City  v.  Robertson,  65  Ala.  389;  Reeve 

B.,   L.,   etc..   Association,   79  Mo.  z;.  Ladies,  etc..  Association,  56 Ark. 

80.  335,   19  S.  'W.  Rep.  917;  Tyson  v. 

3  3  Pars.,  Contr.,  p.  *io7.  Rickard,  3  Hill  and  J.  (Md.)  109; 
<  Lloyd  V.  Scott,  4  Pet.  (U,  S.)  •   Stockett  v.  Ellicot,  3  Gill  and  J. 
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Equally  immaterial  it  is,  whether  the  usurious  reservation 
be  stipulated  for  in  the  instrument  securing  the  principal, 
or  by  a  separate  written  or  oral  contract.' 

Effect  of  Usury.    New  Agreement. 

§  368.  If  the  statute  makes  the  usurious  contract  void, 
the  instrument  creating  it  will  be  void  ab  initio,  even  in  the 
hands  of  an  innocent  holder.^  The  entry  of  a  credit  upon  it 
to  the  borrower  sufficient  to  reduce  the  interest  to  the  legal 
rate  is  inefficacious  to  cure  the  original  vice.'  It  has  even 
been  held  that  a  subsequent  written  contract,  whereby,  in 
consideration  of  one  dollar  and  repayment  of  the  usurious 
interest  and  a  stipulation  for  only  lawful  interest  after  the 
date  of  such  contract,  the  parties  agree  that  the  instrument 
shall  be  valid  and  binding,  does  not  purge  the  transaction 
of  usury,  notwithstanding  the  intervention  61  the  rights  of 
other  parties.*  But  it  has  also  been  declared  that  the  re- 
funding of  usurious  interest,  under  an  agreement  to  take 
only  legal  interest  thereafter,  frees  the  contract  from  the 
the  taint  of  usury.'  And  a  security,  substituted  for  or  in 
renewal  of  one  which  is  usurious,  is  equally  void  with  it." 

(Md.)  123;  Trutnbo  v.  Blizzard,  6  *  Phillips  v.  Columbia  City,  etc., 
Id.  18.  In  Beete  v.  Bidgood,  7  B.  Association,  53  Iowa  719;  6  N.  W. 
and  C.  453,  Tenterden,  C.  J. ,  says  Rep.  121. — Where  the  constitution 
the  court  must  "look,  not  at  the  of  a  building  association  provides, 
form  and  words,  but  at  the  sub-  that,  on  winding-up,  the  rate  of  in- 
stance of  the  transaction. "  terest  on  the  amount  advanced  is 

'3  Pars.,  Contr.,  p.  *1I3.  It  is  not  to  exceed  legal  interest,  it 
the  contract  as  a  whole,  not  the  has  been  held,  the  contract  for  the 
separate  pieces  of  paper,  that  suf-  loan  of  money  by  it  cannot  be  de- 
fers from  the  taint  of  usury.  But  clared  void  for  usury,  though  it  ap- 
where  the  contract  itself  is  free  from  pears  that  more  than  legal  interest 
it,  and  a  subsequent  contract,  in  is  reserved:  Thompson  v.  Gillison, 
payment  of  the  first,  be  usurious,  it  28  S.  C.  534;  6  S.  E.  Rep.  333. 
is  only  the  second  which  becomes  Nor  can  one  complain  of  usury  who 
tainted,  and  the  d^bt  may.  be  en-  has  not  received  the  full  face  of  his 
forced  as  stated  in  and  under  the  loan,  though  paying  interest  upon 
terms  of  the  first  contract.  See  Ely  it,  if  what  he  did  not  receive  was 
.V.  McClung,  4  Port.  (Ala. )  128.  always  ready  for  him  and  his  pay- 

'  3  Pars.,  Contr.,  p.  *ii7.  ments  went  into  the  common  fund 

'Jackson  v.  Cassidy,  68  Tex.  282;  in  which  he  was  entitled  to  share 

4  S.  W.  Rep.  541.  ratably  on  dissolution:    Hammer- 

*  El  Paso  Building  and  Loan  As-  slough  v.  Kansas  City  B.,  I,.,  etc., 

sociation  v.  Lane,  81  Tex.  369;  17  Association,  79  Mo.  80. 
S.  W.  Rep.  77. 
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But  a  new  security  being  given  to  a  bona  fide  holder,  for 
value,  of  a  promissory  note  tainted  with  usury,  constitutes 
a  new  transaction,  and  the  usury  on  the  first  note,  for 
which  the  second  was  given,  does  not  affect  the  latter.' 

Bight  of  Borrower  to  Recover  Usury.    Qualifications. 

§  369.  On  the  question  of  the  right  of  the  borrower 
upon  usury  to  recover  the  money  paid  by  him  in  excess  of 
legal  interest,  Strong,  J.,  in  Philanthropic  Building  Associa- 
tion V.  McKnight^  reviews  the  course  of  decisions.  The 
earliest  English  cases  ^  denied  the  party  paying  the  usuri- 
ous interest  the  right  subsequently  to  recover  it,  as  being 
in  pari  delicto^  and  because  voletni  nonfit  injuria.  Lord 
Mansfield  denied  this  doctrine  at  an  early  date.^  I^ater,  a 
distinction  was  drawn  between  transactions  under  statutes 
enacted  on  grounds  of  general  policy,  where  each  party  vio- 
lating the  law  is  held  in  equal  fault ;  and  transactions  un- 
der the  usury  laws,  enacted  to  protect  weak  and  needy  men 
from  being  "  overreached,  defrauded,  and  oppressed."  To 
the  latter,  the  law  does  afford  relief.  It  regards  the  lender 
as  the  oppressor,  and  the  borrower  as  the  oppressed.'  No 
other  duress  or  oppression  has  been  held  necessary  to  be 
shown,  in  order  to  entitle  the  borrower  to  recover,  than 
such  as  is  involved  in  the  act  itself  of  taking  the  money 
under  an  usurious  contract.  These  statutes  regard  the 
lender  alone  as  the  wrongdoer,  the  borrower  as  the  victim. 
Hence  the  payment  of  usurious  interest  is  not  such  a  vol- 
untary payment  as  will  entitle  the  receiver  to  retain  it ;  but 
it  may  be  recovered  by  action  at  the  suit  of  the  borrower  who 
paid  it.^     This  is  the  rule  also  in  Maryland.'     So  it  is  said 

'  Cassebeer  v.  Kalbfleiscli,  4  N.  Shoemaker,   6  W.    and   S.    (Pa.) 

Y.  Weekly  Dig.  586.  183.     • 

*  35  Pa.  470.  6  Philanthropic    Building   Asso- 
'  See    Tompkins   v.    Barnett,    i  ciation  v.  McKnight,  35  Pa.  470. 

Salk.  22  ("  long  exploded:  "  Mans-  See  also  Building  Association  v. 

field,  in  Cowp.  200;  see  next  note).  Ellsler,  6  Phila.  (Pa.)  6. 

<  Clarke  v.    Shee  and  Johnson,  '  Border  State,  etc.,  Association 

Cowp.  197.  V.   Hilleary,   68    Md.    52;   Border 

*  See  Browning  v.  Morris,  Cowp.  State,  etc..  Association  v.  Hayes, 
790.     See  also  Briggs  v.  Thompson,  61  Md.  597. 

20  Johns.  (N.  Y.),  294;  Thomas  v. 
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in  Georgia  that  usury  voluntarily  paid  may  be  recovered 
back  under  the  common  law  and  the  Code  of  that  State ; ' 
and  in  Texas,  that  it  is  recoverable  after  contract  exe- 
cuted, although  there  be  no  statute  to  that  effect.^ 

§  370.  But  usurious  interest  collected  or  paid  upon 
lawful  process  of  execution  cannot  be  recovered  back.  The 
remedy  in  such  case  is  by  application  to  court  to  open  the 
judgment.'  And  in  Maryland,  where  there  has  been  a  de- 
liberate settlement,  in  pursuance  of  which  the  borrower  has 
paid  to  the  lender  an  amount  in  excess  of  lawful  interest, 
if  there  was  no  compulsion  or  duress,  and  full  knowledge 
of  the  facts  and  circumstances  under  which  the  amount 
was  demanded,  no  action  will  lie  to  recover  back  the 
amount  thus  usuriously  paid,  although  the  payment  was 
made  under  protest.''  But  the  settlement,  to  have  that 
effect,  must  be  real  and  not  sham  ;  so  that  a  payment  or 
settlement  of  an  usurious  mortgage  in  part  with  money 
obtained  by  the  debtor  from  the  creditor  for  that  purpose, 
a  new  mortgage  being  given  for  what  had  remained  due  on 
the  old,  is  to  be  treated  as,  to  that  extent,  a  mere  renewal 
of  the  original  debt,  and  as  such  subject  to  the  claim  of 
usury.' 

§  371.  So,  too,  it  is  said  in  Georgia,  that,  if  a  contract 
claimed  by  one  of  the  parties  to  be  usurious,  and  by  the 
other  not,  is  compromised  and  settled  between  them — the 
question  of  dispute  as  to  the  usury  forming  a  distinct  item 
of  the  settlement — this  is  an  accord  and  satisfaction, 
even  as  to  the  usury,  and  the  money  paid  therefore  cannot 

'  Parker    v.    The    Fulton  Loan  finally  settled  by  the  parties,  and 

and  Building  Association,  42  Ga.  the  debt  paid  and  satisfied:    Sec- 

451.  ond    German    American    Building 

^  Bexar  Building  and  Loan  Asso-  Association  of  Baltimore  v.   New- 

ciation  v.  Robinson,  78  Tex.  163;  14  man,  50  Md.  62,  declaring  that  act 

SI  W.  Rep.  227.  constitutional,    and    apparently  to 

'  Fed.  Insurance  Co.  v.  Robinson,  that   extent   overruling    Scott    v. 

3  N.  Y.  Weekly  Dig.  481.  Leary,   34  Md.  589,  and  Williar's 

*  Await  V.  Eutaw  Building  Asso-  App.,  45  Id.  546. 
ciation  No.  4,  34  Md.  435.     The  Act  6  Border  State,  etc.,  Association 

of   1876,    Ch.   358,    in  that  State,  z;.  Hayes,  61  Md.  597;  Border  State, 

barred  the   right  of   recovery   of  etc.,  Association  v.  Hilleary,[68  Md. 

money  usuriously  paid,  where  the  52. 
transaction  had  been   closed  and 
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be  recovered  back.'  Atjd  where  a  borrower  voluntarily  set- 
tled with  a  building  association,  receiving  a  rebate  of  part 
of  the  premium  bid  by  him,  and  a  credit  for  a  share  of  the 
common  profits,  it  was  held  in  Mississippi  that  he  could  not 
afterwards  maintain  a  suit  against  the  society  on  the  ground 
that  he  had  paid  it  usury.^  In  like  manner,  where  an 
account  is  stated  by  the  building  association  creditor,  and 
the  debtor  gives  his  promissory  notes  in  settlement,  being 
grossly  negligent  in  omitting  to  inform  himself  concerning 
the  elements  of  the  account ;  the  fact  that  it  actually  em- 
braced interest  or  usury  which  he  was  not  legally  liable  to 
pay,  is  not  such  an  imposition  upon  him  as  will  entitle  him 
to  open  the  settlement  on  the  ground  of  fraud.^  But  where 
there  have  been  no  such  laches  on  the  part  of  the  debtor,  a 
mere  compromise  and  settlement  of  the  debt,  without  dis- 
tinct reference  to  the  dispute  as  to  the  illegality  of  the  con- 
tract, is  not  a  bar  to  a  suit  to  recover  the  usury  paid.* 

Rule  as  to  Kecovery  of  Usury   Paid,  in   Vorth  Carolina, 
Georgia  and  West  "Virginia. 

§  372.  With  particular  reference  to  members  borrow- 
ing from  building  associations,  the  courts  of  North  Carolina 
and  Georgia  seem,  however,  to  lean  to  a  somewhat  stricter 
doctrine  as  regards  the  right  of  the  borrower  to  recover 
what  he  has  paid  in  excess  of  legal  interest.  In  the  former 
State,  it  is  said  that  the  law  will  not  aid  a  plaintiff  seeking 
to  r-ecover  interest  usuriously  paid,  where  both  he  and  the 
defendant  are  in  pari  delicto.  Hence,  where  plaintiffs,  who 
were  members  of  a  building  association  and  had  paid 
usurious  interest  upon  money  borrowed  from  it,  endeavored 
to  recover  it  back  by  suit,  they  were  not  held  entitled  so  to 
do.  The  reasoning  upon  which  this  decision  is  based  is 
this  : — If,  at  any  time,  they  had  repudiated  the  building 
association,  and  the  latter  had  sought  tl^e  aid  of  the  court 
to  enforce  the  contract,  the  court  would  have  refused  its 

'  Parker  v.  The  Fulton  Loan  and  '  Pattison  v.  The  Albany  Build- 
Building  Association,  46  Ga.  166.  ing  and  Loan  Association,  63  Ga. 

2  Natchez  Building  and  Loan  As-  373. 

sociation  v.  Shields,  (Miss.)  15  So.  ■•  Parker  v.  The  Fultoii  Loan  and 

Rep.  793.  Building  Association,  iM  supra. 
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assistance.^  But  whatever  had  been  executed,  both  parties 
being  in  pari  delicto^  and  the  plaintiffs  not  having,  in 
reality,  made  these  payments  under  any  mistake  of  fact,  the 
court,  would  not  undo  the  transaction.  "  Whatever  the  as- 
sociation was,  they  were,  for  they  were  parts  and  parcels 
of  it,  and  the  court  will  no  more  aid  them  against  the  as- 
sociation, than  it  would  have  aided  the  latter  against 
them."^  In  other  words,  it  is  held  that  a  member  of  the 
corporation  who  knowingly  paid  it  usurious  interest  for  an 
unlawful  privilege  cannot  recover  it  back.^  In  Georgia,' 
again,  the  peculiar  relation  of  the  complaining  borrower  in 
a  building  association  gave  rise  to  the  following  obser- 
vations :  "  In  such  a  scheme  as  this,  the  great  element  of 
usury  is  wanting,  to  wit,  oppression,  advantage  taken  by 
one  of  the  necessities  of  another,*  the  person  getting  the 
money,  in  this  case,  being,  in  fact,  interested  himself  in 
having  the  sales  as  high  as  possible.  To  permit  the  usurer 
himself  to  set  up  the  usury,  after  the  contract  has  been  ex- 
ecuted, would  be  contrary  to  all  principle.  The  person 
wronged  is  allowed  to  do  so,  but  not  the  wrpngdoer,  and  if 
the  plaintiff  here  recovers,  he  will  recover  a  part  of  the  ad- 
vantage which  came  to  himself,  for  the  high  rates  at  which 
others  sold  their  interest  in  the  ultimate  dividend."' 
Finally,  it  is  held  in  West  Virginia  that  a  borrower,  volun- 
tarily paying  in,  to  get  a  release  of  his  mortgage,  more 
than  required  by  the  by-laws,  knowing  all  the  facts,  but 
mistaken  as  to  his  legal  rights,  cannot  recover  any  part  of 
his  payment.^ 

Limitation  in  Suits  for  Recovery  of  Usury. 

§  373.  Where  the  general  usury  law  of  the  State  fixes 
a  certain  time  within  which  actions  to  recover  money  usuri- 

'  Mills  V.  The  Salisbury  Building  in  Philanthropic  Building  Associa- 

and   Loan  Association,   75  N.    C.  tion  v.  McKnight,  35  Pa.  470,  that 

292.  there  need  be  no  evidence  of  duress 

^  Latham  v.  The  Washington  and  oppression,  further  than  is  in- 
Building  and  Loan  Association,  77  volved  in  the  receiving  a  loan  at 
N.  C.  145.  usurious  interest. 

'  Dickerson    v.    Raleigh    Co-op.  '  Parker  v.  The  Fulton  Loan  and 

Land  and  Building  Association,  89  Building  Association,  ubi  supra. 

N.  C.  37.  6  Haigh  v.   U.  S.  Building,  etc., 

*  See  ante,  \  359,  and  Strong,  J.,  Association,  19  W.  Va.  792. 
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ously  paid  shall  be  instituted,  suits  against  building  associ- 
ations to  recover  payments  made  to  them  in  excess  of  legal 
interest  must  be  brought  within  those  limits.' 

Who  may  Set  Up  Defence  of  Usury. 

§  374.  Where  usury  avoids  the  contract,  the  plea  of 
usury  as  a  defence  to  the  enforcement  of  a  contract  is 
available  between  privies  only.^  The  guarantor  of  a  debt 
may  set  it  up,'  whilst,  where  thci  borrower  delegates  one 
who  is  debtor  to  him,  to  pay  the  debt,  the  delegated  debtor 
cannot  set  this  up.  defence,  and  plead  the  usury  by  which 
he  was  not  affected.^  But  the  vendee  of  property,  subject 
to  a  mortgage  which  was  usurious,  cannot  set  up  that  fact 
as  a  defence  against  its  enforcenient.'  But  when  N.  exe- 
cuted a  mortgage  to  secure  an  usurious  loan,  subsequently 
sold  the  property  subject  to  the  mortgage,  and  finally 
bought  it  back,  the  same  not  being  made  subject  to  the 
mortgage  in  the  deed,  in  an  action  to  foreclose,  it  was  held 
that  N.  was  "the  borrower,"  had  never  been  released  from 
his  obligation  as  such,  and  was  entitled,  upon  proof  of 
usury,  to  a  judgment  avoiding  the  mortgage  altogether.^ 

§  375.  But  whether,  in  general,  a  stranger  to  the  orig- 
inal transaction,  becoming  the  owner  of  property  upon 
which  rests  a  mortgage  given  upon  usurious  reservations, 
is  entitled  to  defend  against  it  on  the  ground  of  usury,  de- 
pends entirely  upon  whether  the  statute  under  which  the 
defence  is  set  up,  limits  the  same  to  the  original  parties, 
the  borrower  and  the  lender,  or  whether  it  extends  itself  to 
all  others  interested  ; .  whether  the  statute  gives  the  right 
to  recover  or  defalc,  or  whether  it  prohibits  the  lender  from 
retaining.     Where  the  statute  applies  only  to  the  parties  to 

'  Maule  V.  Building  Association,  tional  Bank  v.  Bingham,  50  Vt. 

5  Phila.  (Pa.)  421;  thus,inPennsyl-  105. 

vania,  under  the  Act  of  28  May,  *  3  Pars.,  Contr,  p.  *i22. 

1858,  within  six  months.  ^  Mechanics'  Bank  v.  Edwards,  i 

'3  Pars.,  Contr.,  p.  *i2o.  Barb,  271;  Sands  v.  Church,  6  N. 

^  Huntress  v.  Patten,  20  Me.  28;  Y.  347. 

Harrison  v.  Hannel,  5  Taunt.  784;  ^  Knickerbocker  Life  Insurance 

I   Engl.   C.   L.  Rep.   263;    Gray's  Co.  z-.  Nelson  etal.,  6 N.Y.  Weekly 

Ex'rs  V.  Brown,  22  Ala.   262.     But  Dig.  145. 
see    contra   Lamoille  County  Na- 


§  376.]     INCIDENTS  TO  Loans  or  advancements. 


335 


the  transaction,  a  subsequent  creditor  (or  holder  of  the 
property)  cannot  attack  the  claims  on  that  ground/  unless 
the  taking  of  the  usury  amount  to  a  fraud,  not  upon  the 
debtor,  but  upon  subsequent  mortgagees,  judgment  credit- 
ors, or  such  as  become  purchasers  of  the  property  encum- 
bered at  sheriff's  sale.^  Where,  however,  the  policy  of  the 
law  is  different,  extending  the  right  to  other  parties  inter- 
ested, the  purchaser  at  sheriff's  sale  may  take  advantage  of ' 
usury  in  a  mortgage  of  prior  date  to  the  judgment  upon 
which  his  execution  issued.^ 

§  376.  But  if  it  appears  that  a  purchaser  bought  ex- 
pressly subject  to  an  encumbrance  which  was  tainted  with 


'  Miners'  Trust  Co.  Bank  v.  Rose- 
berry,  81  Pa,  309;  Appeal  of  Sec- 
ond National  Bank  of  Titusville, 
85  Id.  528,  being  subsequent  to  the 
change  made  in  Pennsylvania  by 
the  Act  of  28  May,  1858. 

2 See  cases  in  note  above;  but  the 
fact  of  usury  does  not  necessarily 
make  a  fraud;  Good  v. '  Grant,  76 
Pa.  52. 

'  As  illustrating  this  principle, 
see  Lloyd  v.  Scott,  4  Pet.  (U.  S.) 
205;  Kupfert  V.  Guttenberg  Build- 
ing Association,  30  Pa.  465; 
Hughes's  App.,  lb.  471.;  Fisher  v. 
Kahlnan,  3  Phila.  (Pa.)  213;  Build- 
ing -Association  v.  O'Connor,  lb. 
453  [where  subsequent  judgment 
creditors  were  held  entitled  to  im- 
peach a  mortgage  for  usury  before 
an  auditor];  Post  v.  Bank  of  Utica, 

7  Hill  (N,'  Y.),  391;  Nisbett  v. 
Walker,  4  Ga.  221;  Thorn  v.  Doub, 

8  Gill  (Md.),  i;  Cummins  v.  Evir, 
6  N.  J.  Eq.  73;  Pinnell  v.  Boyd,  33 
N.  J.  Eq.  190;  Brolasky  v.  Miller,  9 
N.  J.  Eq.  807;  and  see,  also,  Link 
V.  Germantown  Building  Associa- 
tion, 89  Pa.'  15  (A.  D.  1879)  in 
which  the  terre-tenant  who  pur- 
chased the  mortgaged  premises  at 
■sheriff's  sale,  and  was  allowed  to 
defend  against  the  claim  of  the  as- 
sociation on  the  mortgage,  was  held 


entitled  to  take  defence  as  to  the 
consideration  of  the  mortgage,  and 
to  show  that  it  was,  on  the  ground 
of  partial .  failure  of  consideration, 
unlawful  and  fraudulent  to  the 
amount  of  the  premiums  (the  so- 
ciety being  unincorporated ) ,  and  to 
that  extent  not  a  valid  charge 
against  the  land. 

As  illustrating  the  doctrine  that 
the  'defence  of  usury  is  a  personal 
one,  and  cannot  be  set  up  by  any 
but  original  parties,  see  The  Peo- 
ple's Savings  Bank  and  Building 
Ass'n  V  Collins,  27  Conn.  145; 
Stein  and  wife  v.  The  Indianapolis 
Building  Loan  Fund  and  Savings 
Ass'n,  iSInd.  237;  Loomiszi.  Eaton, 
32  Conn.  550;  Green  v.  Kemp,  13 
Mass.  515;  Reading  v.  Weston,  7 
Conn.  409;  Shufelt  v.  Shufelt,  9 
Paige  (N.  Y. ),  137;  Dix  v.  Van 
Wyck,  2  Hill  (N.  Y.),  524;  Scher- 
merhorn  v.  American  Ins.  and 
Trust  Co.,  14  Barb.  (N.  Y.)  131 
(167);  Sands  v.  Church,  6  N.  Y. 
347;  Morris  V.  Floyd,  5  Barb.  (N. 
Y. )  137;  Flanders  z/.  Jones,  10  N. 
H.  160;  Lamoille  County  Na]tional 
Bank  v.  Bingham,  50  Vt.  105; 
Stevens  v.  Muir,  8  Ind.  352;  Camp- 
bell ji.  Johnson,  4  Dana  (Ind.),  179;, 
Conwell  V.  Pumphrey,  9  Ind.  135. 
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usury,  and  that  the  nominal  amount  of  such  encumbrance 
had  entered  into  and  formed  part  of  the  price,  or  consider- 
ation, then,  being  by  no  possibility  prejudiced  thereby,  he  is 
not  allowed  to  set  up  the  usury  in  reduction  of  the  amount 
appearing  to  be  due  on  the  face  of  the  encumbrance.'  But 
the  sheriff,  selling  land  on  foreclosujre  of  the  second  mort- 
gage, does  not,  by  conveying,  subject  to  the  first  mortgage, 
deprive  the  purchaser  of  the  right  to  set  up  the  same  de- 
fence as  the  law  would  otherwise  afford  him.  The  sheriff 
has  no  power  to  waive  usury.^  And,  from  a  recent  case  in 
Pennsylvania  (where,  under  the  Act  of  28  May,  1858,  the 
defence  of  usury  is  a  personal  one  ^),  it  would  seem  that 
the  purchase  must  be  distinctly  subject  to  the  figure  con- 
tained in  the  mortgage,  in  order  to  debar  the  purchaser, 
from  disputing  its  accuracy  ,on  the  ground  of  a  failure  of 
consideration  to  the  extent  of  the  excess  usuriously  taken. 
Mortgages  had  been  given  to  a  building  association  which 
was  unincorporated,  and  consequently  incapable  of  lawfully 
stipulating  for  premiums  to  be  paid  upon  its  loans.  The 
premiums  reserved  were  included  on  the  face  of  the  mort- 
gages. A  sale  of  the  mortgaged  premises,  subject  to  the 
mortgages,  was  subsequently  had  upon  a  junior  judgment. 
Suit  was  brought  upon  the  mortgages,  and  the  purchaser, 
Iv.,  was  allowed  to  defend  as  terre-tenant.     Allison,  P.  J. 

'  See  Fisher  v.  Kahlnan,  3  Phila.  it  between  themselves;  the  purpose 
(Pa.)  213;  Brooks  v.  Dorsey,  4  of  the  recital  in  the  mortgage  is 
Comst.  (N.  Y.)  225;  Sands  v.  merely  to  give  notice  of  the  sub- 
Church,  6  N.  Y.  347.  It  is,  indeed,  stanti^l  character  of  the  debt  to  be 
a  general  doctrine  that  the  pur-  secured,  and  not  to  send  subse- 
chaser  is  governed  by  the  face  of  quent  purchasers  and  mortgagees 
the  mortgage  subject  to  which  he  to  seek  the  bond,  perhaps  in  remote 
buys,  whether  it  be  to  his  advant-  parts,  unless  the  recital  itself  leads 
age  or  disadvantage.  So,  where  the  to  something  that  is  wanting  in  it 
mortgage  called  for  payment  in  (1?.^.,  if  it  be  given  for  future  ad- 
"  lawful  money,"  whilst  the  bond  vances).  Eagle  Beneficial  Society's 
stipulated  for  "lawful  silver  App.,  75  Pa.  226. 
money"  of  the  United  States,  the  *  pinnell  'v.  Boyd,  33  N.  J.  Eq. 
purchaser  subject  to  the  mortgage  190;  S.  C,  on  appeal,' lb.  600. 
was  held  entitled  to  pay  in  lawful  '  Miners'  Trust  Co.  Bank  v.  Rose- 
money  of  the  United  States  of  any  berry,  81  Pa.  309;  Appeal  of  Second 
description.  For  whilst  the  bond  National  Bank  of  Titusville,  85  Id. 
is  the  principal  debt  in  law,  and  528. 
governs  the  rights  of  the  parties  to 
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(C.  P.  No.  I,  PhiladelpMa  County),  whose  opinion,  before 
the  Supreme  Court  upon  a  writ  of  error,  was  affirmed  per 
curiam^  says  :  "  The  terre-tenant,  ...  is  entitled  to  take 
defence  as  to  the  consideration  of  _  the  mortgages,  notwith- 
standing the  fact  found  by  the  special  verdict,  that  at  the 
'  sale  notice  was  given  of  the  mortgages  sued  on  in  this 
case.'  The  defence  to  the  mortgages  is  that  as  to  the  ex- 
cess [above  what  was]  actually  advanced  as  a  loan,  they 
are  without  consideration.  That  if  such  excess  or  premiiim 
could  not  be  recovered  against  the  land  in  the  hands  of  the 
mortgagors,.-why  against  the  land  in  the  possession  of  a 
terre-tenant  ?  When  one  purchases  under  and  subject  to  a 
mortgage  debt,  it  is  the  debt  which  at  the  time  is  due.  He 
ought  to  be  allowed  to  show  payments  made  upon  the 
mortgage  by  the  mortgagor,  by  which  the  mortgage  is  to 
that  extent  extinguished,  or  to  show  payment  in  full,  or 
that  the  mortgage  debt  never  existed,  and  that  there  is 
therefore  no  such  lien  to  be  enforced  as  against  the  land. 
For  the  like  reason  he  ought  to  be  allowed  to  show  that 
the  mortgage  is  in  part  or  in  whole  fraudulent.  The  mort- 
gages in  these  cases  were  unlawful  to  the  amount  of  the 
premiums,  and  to  that  extent  never  were  a  valid  charge 
against  the  land,  having  been  given  for  a  larger  sum  than 
the  actual  loan.  When  the  purchase  is  under  and  subject 
to  a  bona  fide  debt  secured  by  mortgage,  the  purchaser 
buys  for  a  consideration  of  which  the  mortgage  debt  forms 
a  part ;  but  where  the  debt  is  not  bona  fide,  or  where  it 
does  not  exist  at  all,  he  ought  to  be  entitled  to  take  defence 
to  the  claim. 

"  Where  land  is  sold  subject  to  a  mortgage,  it  becomes 
the  primary  fund  to  pay  the  mortgage  debt,  but  it  is  the 
debt  of  so  much  of  it  as  is  actually  due.  Hansell  v.  Lutz, 
20  Pa.,  384,  decides  no  more  than  this,  where  it  says  that 
the  purchaser  shall  discharge  the  mortgage.  Nor  is  Good 
V.  Grant,  76  Pa.,  52,  an  authority  against  the  con- 
clusion reached  on  this  point.  The  effort  of  the  terre- 
tenant  is  not  to  recover  back  usury  paid  by  the  mortgag- 
ors. His  defence  rests  upon  a  partial  failure  of  considera- 
tion, and  to  be  allowed  credit  for  the  interest  as  on  the  real 
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instead  of  the  nominal  debt.  Cooley's  Appeal^  i  Grant, 
401,  does  no  more  than  affirm  the  general  principle  of  the 
liability  of  a  purchaser  at  sheriff's  sale  of  an  estate  encum- 
bered by  a  prior  mortgage  to  pay.  it  off.  That  is,  the 
mortgage,  or  so  much  as  is  actually  due  upon  it.'" 

Usury  Merged  in  Judgmeut  Cannot  be  Recovered. 

§  377.  If  the  person  entitled  to  set  up  the  defence  of 
usury  allows  the  usurious  claim  to  become  merged  in  a 
judgment,  it  is  then  too  late  to  set  it  up.  Thus,  whefethe, 
purchaser  of  mortgaged  premises  ^  had,  as  terre-tenant,  an 
opportunity  to  defend  in  an  action  upon  the  mortgage,  he 
was  not  permitted,  after  verdict  and  judgment,  to  deny  that 
the  amount  thereby  ascertained,  although  far  in  excess  of 
the  legal  rate  of  interest,  was  due  upon  it ;  nor  could  his 
mortgagees  do  so,  after  verdict,  and  before  final  judgment, 
on  the  first  (the  building  association's  usurious)  mortgage,' 

Plea  of  Usury  must  Conform  to  Statute. 

§  378.  The  plea  of  usury  (apart  frorn  fraud)  must  con- 
form to  the  statute,  where,  as  a  defence,  it  has  been  made 
the  subject  of  special  legislation.^  But  where  property  is 
sold  on  an  usurious  mortgage,  and  the  proceeds  are  in 
court  for  distribution,  the  defence  of  usury  need  not  be 
raised  by  special  plea.^  In  Maryland,  indeed,  it  is  said 
that  the  question  of  usury  in.  the  terms  of  a  mortgage 
arises  upon  the  statement  of  the  final  account  by  the 
auditor.'  It  cannot,  therefore,  be  urged  as  an  objection  to 
the  sale  of  the  property  ;  and  if  the  sworn  statement  of  the 
mortgage  claim,  required  by  law,'  is  erroneous  in  not  show- 
ing the  true  balance  due  upon  the  mortgage,  it  is  open  to 
correction  when  the  account   may  be  stated  by  the  auditor  i 

'  Link  V.  Germantown  Building  ing  and  Loan  Association,  6iGa. 

Association,  89  Pa.  15.  373. 

'Thatcher  v.  Gammon,  12  Mass.  *  The  Citizens' Security  and  Land 

268;  Thompson  v.  Berirjr,  3  Johns.  Co.  v.  Uhler,  48  Md.  455. 

Ch.  (N.  Y.)395;  Berry  z;.  Thomp-  «  The  Maryland  Permanent  Land 

son,  17  Id.  436.     See  also,  Lansing  and  Building  Society  v.  Smith,  41 

V.  Eddy,  I  Id.  49.  Md.  516. 

3  Schnepf  s  App.,  48  Pa.  37.  '  Art.   4,   \  7,83,  of  the  Code  of 

<  Pattison  V.  The  Albany  Build-  Public  Laws,   and  Act  1864,  Ch. 

124.  ■ 
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but  such  error  constitutes  no  reason  for  setting  aside  the 
sale.' 

Charges   Incidental   to   Negotiation    of  Loan  when    Not 
Usurious. 

§  379.  An  agreement  on  the  part  of  the  borrower  to 
bear  the  expenses  of  searching  the  records  and  preparing 
(and  recording)  the  papers,  is  no  part  of  the  loan  proper. 
Hence,  the  deduction,  according  to  custom,  of  a  reasonable 
sum,  from  the  amount  coming  to  the  borrower,  to  cover 
such  expenses,  infuses  no  element  of  usury  into  the  trans- 
action.^ But  where  the  lender  is  a  corporation,  and  its 
agent  in  making  the  loan  is  its  officer,  and  it  is  shown  that 
a  bonus  was  paid  to  the  latter  for  the  loan,  in  pursuance  of 
a  contract  made  by  him  with  the  borrower,  in  the  name  of, 
and  for  the  corporation ;  it  must  be  assumed,  in  the  ab- 
sence of  proof  to  the  contrary,  that  the  bonus  was  paid  to 
and  received  by  the  corporation,  in  consequence  of  which 
the  loan  is  rendered  usurious.'  Where,  however,  the  cor- 
poration is  shown  to  have  known  nothing  about  it,  no  such 
result  follows.^ 

Lawful  Incidents  to  Building  Association  Mortgage. 

I  380.  Such  being  the  principles  governing  in  all  cases 
of  usury  which  may  arise,  it  remains  to  be  seen  how  far 
the  loans  or  advancements  of  building  associations  to  their 
members,  under  the  peculiar  powers  and  immunities  con- 
ferred upon  these  institutions,  are  exempt  from  the  oper- 
ation and  interference  of  the  usury  laws.  In  view  of  what 
has  been  said,  in  the  preceding  chapter,  concerning  the 
essential  nature  and  ingredients  of  these  contracts,  it  is  un- 
necessary, for  the  purposes  of  the  present  examination,  to 
take  any  further  notice  of  the  conflicting  theories  regard- 
the  same.     Bearing  in  mind  (i),  that  the  contract  entered 

'  The  Maryland  Permanent  I/and  Adm'r,    2   P.   and  H.    (Va.)    no; 

and  Building  Society  v.  Smith,  ubi  Smi.th  v.  Wolf,  55  Iowa,  555. 

^v,pra.  3  Dime     Savings    Institution    v. 

^  Hoboken  Building  Association  Mulford,  31  N.  J.  Eq.  99. 

»■  Martin,   13  N.  J.  Eq.  428.     See  ■•  Muir  v.  The  Newark  Savings 

also  Ex'rs  of  Howell  v.  Auten,  16  Institution,  16  N.  J.  Eq.  537. 
N.  J.  Eq.  45;  Hopkins  v.  Baker's 
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into  by  the  borrowing  member  embraces  all  the  under- 
takings and  stipulations,  which  are  part  and  parcel  of  the 
entire  transaction,  whether  they  be  embodied  in  the  writ- 
ten evidence  of  his  obligation,  or  depend  in  part  upon 
agreements  resulting  from  the  relations  of  membership,  or 
again  be  made  up  in  part  by  performances  ancillary  and 
prerequisite  to  the  completion  and  fruition  of  his  bargain, 
under  the  terms  of  the  same,  and  the  rules  of  the  society ; 
and  (2),  that  this  contract  is  legitimate  and  absolutely 
binding  just  so  far  as  it  responds,  in  form  and  substance,  to 
the  declared  intention  of  the  I^egislature,  and  is  upheld  by 
statute,  according  to  the  construction  put  upon  the  same  by 
the  courts  of  the  State  :  it  is  manifest,  that  what  may  be 
lawful  in  one  SCate,  under  its  statutes,  may  be  improper  in 
another,  under  different  statutes ;  that,  indeed,  enactments 
most  similar  in  their  terms,  may  yet,  under  the  interpreta- 
tion authoritatively  put  upon  the  one  or  the  other,  confer 
different  powers,  and  impose  widely  divergent  limitations. 
For  the  details  of  this  branch  of  the  law  of  building  asso- 
ciations, as  for  those  of  every  other,  therefore,  as  adapted 
to  special  localities,  it  is  necessary  to  refer  to  the  particular 
provisions  of  the  statutes  of  the  several  States.  Yet  there 
are  certain  established  rules  governing  their  construction ; 
certain  principles  founded  in  the  very  nature  and  purpose 
of  these  institutions,  generally  applicable  to  the  matter  at 
hand,  which  not  only  admit  of  being  digested  and  system- 
atized, but  are,  in  truth,  indispensably  necessary  in  order 
to  an  adequate  and  ready  comprehension  of  the  force  and 
bearing  of  any  given  statutory,  provision  upon  the  subject, 
§  381.  The  ordinary  formal  incidents  to  a  building  as- 
sociation loan  are,  (i)  stock-payments  or  dues,  (2)  interest, 
(3)  premium,  (4)  fines — these  constituting,  as  a  general 
thing,  the  whole  debt  of  the  advanced  member,  for  the.  dis- 
charge of  which  he  gives  the  society  (5)  mortgages  or  other 
security.  The  privilege  of  redeeming  his  obligation  before 
the  expiration  of  the  society,  is  one  which  is  incidents  to 
his  rights  as  a  mefliber  in  it,  and  has  been  already  suf- 
ficiently considered.' 

'  See  ante,  §§  128-146. 
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Significance  of  Stipulation  for  Stock-Payments  or  Dues. 

§  382.  Stock-payments,  pr  dues,  are  the  fixed  periodical 
contributions  upon  each  share-  of  stock  held,  which,  by 
virtue  of  his  original  undertaking  of  membership  in  the 
society,  the  holder  thereof  is  liable  to  pay,  whether  he  re- 
main an  investor  or  become  a  borrower.  Having  been 
subject  to  this  liability  in  the  former  capacity,  he  is  not  re- 
lieved from  it  by  the  fact  of  having  incurred  the  additional 
obligations  of  the  latter  relation.'  On  the  contrary,  re- 
membering that  building  association  loans,  in  the  proper 
sense,  are  never  designed  to  be  collected  before  the  expira- 
tion of  the  society  or  series,  and  cannot,  legitimately,  be  so 
intended,  the  agreement  faithfully  to  continue  the  pay- 
ment of  dues  becomes  the  .all-important  consideration  in 
the  transaction.^  For,  under  the  same  cloak  with  it  there 
is  conveyed  the  substance  of  an  implied  undertaking  to  al- 
low the  society  to  make  itself  whole  out  of  the  accumula- 
tion of  these  stock-payments,  together  with  the  proportion- 
ate share  of  the  common  profits  to  be  added  thereto.  If, 
upon  allowing  a  member  an  advancement  of  the  prospect- 
ive value  of  his  shares,  the  society,  in  return,  require  noth- 
ing more  of  him  than  an  assurance,  backed  by  a  mortgage 
upon  his  property, that  he  will  continue  to  make  the  payments 
his  membership  requires  of  him,  and  interest  upon  the  loan 
he  has  received,  such  a  consideration  will  be  of  slight  benefit 
to  the  society,  unless  it  shall  also  have  the  right  of  appro- 
priating the  results  of  his  regular  payments  in  the  accumu- 
lated par  value  of  his  shares,  and  the  borrower,  therefore, 
in  fact,  renounces  his  claim  to  receive  such  dividend  be- 
coming payable  upon  his  share  at  the  winding-up  of  the 

'  For   authorities  upon  and  dis-  tion  it  should  have  security  for  the 

cussion  of  all  the  propositions  here  payment  of  stock  dues  up  to  the 

made,  which  have    already    been  date  of  the  maturity  of  the  stock; 

treated  of,  the  reader  is  referred  to  for  it  is  the  payment  of  these  dues 

the  proper  sections.  which  is  relied  on  ultimately    to 

'  "  The  borrowing  member  hav-  raise  the  value  of  the  stock  so  as  to 

ing  been  paid  the  matured  value  of  eqiial       the       sum       advanced  ' ' : 

his  stock  in  advance,  and  there  be-  Mitchell,  J.,  in  Pagan  v.  People's 

ing   no  provisions  for  the  repay-  Sav.  and  Loan  Association,  (Minn. ) 

ment  of  this  advance,  it  is  quite  57  N.  W.  Rep.  142. 
evident  that  to  protect  the  aissocia- 
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scheme  :  he  has  anticipated  it  by  way  of  advancement  at 
the  hands  of  the  association,  and  cannot,  in  equity,  claim  it 
a  second  time.  For  the  purposes  of  the  final  distribution, 
the  advanced  shares  may,  to  their  par  value,  be  regarded  as 
sunk,  merged  in  the  capital  stock.  This  principle  is  often 
formulated  in  the  proposition  that  a  member,  becoming  a 
borrower,  loses  his  interest  in  the  final  distribution  ;  can 
no  longer  participate  in  the  profits  of  the  society's  business ; 
and  similar  inaccurate  and  misleading  statements.  By 
virtute  of  his  continued  membership,  he  is  entitled  to 
share  in  the  distribution  ;  *  but  he  has  given  the  society  a 
lien  upon  the  dividend  accruing  to  his  advanced  shares,  to 
the  amount  of  their  par  value.  The  equivalent  of  that  par 
value  he  has,  in  the  transaction  of  loan,  anticipated,  by 
receiving  the  whole  of  it  reduced  by  the  amount  which  he 
has  agreed  to  pay  for  his  own  accommodation,  and  for  the 
risk  run  by  the  society  in  making  the  advancement,  as 
well  as  foj  the  purpose  of  compensating  his  fellow-mem- 
bers for  the  advantage  accorded  to  him  by  his  preference 
over  them.  If  there  be  any  surplus  of  assets,  it  is  said, 
the  borrowing  member  is  entitled  to  come  in  for  his  share 
of  it  on  distribution.^  Again,  as  it  is  within  the  power  of 
the  association  to  compromise  with  its  borrowers,  he  may 
settle  with  it  for  all  his  liabilities,  and  regain  full  control 
over  his  stock,  and  participate  in  the  distribution,  equally 
as  any  other  member  not  indebted  to  it.  One  method  of 
doing  this  is  by  inducing  the  association  to  assign,  for  such 
a  consideration  as  it  consents  to  accept  in^  discharge  of  the 
debt,  his  mortgage  to  some  other  person,  who  will  then 
hold  it  as  a  subsisting  security  for  the  amount  of  the  money 
covered  by  it,  whilst  the  mortgagor  will  draw  his  stock- 
dividend  from  the  society.^ 

Such  is,  in  reality,  the  purpose  of  binding  the  borrower 
in  his  security  to  the  association,  to  the  payment  of  stock 
contributions, — the  certainty  of  creating  a  fund  standing 

'  See  ante,  §§  121-123.  '  Such     arrangements    are    of 

'  Hagertaan  v.  The  Ohio  Build-  frequent    occurrence   in  Pennsyl- 

ing    and  Savings  Association,    25  vania. 

Ohio  St.  186. 
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to  the  credit  of  the  borrower,  in  the  hands  of  the  society, 
wherefrom  the  latter  may  reimburse  itself  for  the  advance- 
ment made.  This  design  undoubtedly  appears  with  more 
distinctness,  where  the  return  of  a  specific  sum,  in  final 
liquidation  of  the  debt,  is  stipulated  ;  for,  in  such  case,  the 
fact  of  the  payment  of  dues,  being  required  by  the  terms 
of  the  obligation  itself  or  by  an  agreement  concurrent 
with  and  supplementary  to  the  same,  both  indicates  the 
contemplated  method  of  payment  of  that  sum,  and  is 
assigned  upon  the  face  of  the  transaction,  by  its  apparent 
relation  to  the  discharge  of  the  principal,  its  proper  place 
and  function  in  the  same. 

§  383.  The  covenant,  however,  answers  the  further 
purpose  of  assuring  the  society  of  the  borrower's  perform- 
ance of  that  duty  incident  to  membership,  which  consists 
in  contributing  to  the  common  losses  and  expenses.  These, 
of  course,  must  be  defrayed  out  of  the  payments  made  by 
members  before  any  portion  of  them  can  become  the  source 
of  profit  to  the  society.  If  they  be  great,  the  period  over 
which  stock-payments  are  extended  will  be  prolonged  ;  be- 
cause a  greater  share  of  them  will  be  required  to  cover 
these  outlays,  and  a  proportionably  lesser  one  can  be  de- 
voted to  investment  and  gain.  By  giving  security,  then, 
for  the  continuance  of  these  payments  to  the  end  of  the 
society's  running,  i.e.^  to  the  period  when,  after  allowing 
for  all  deductions  by  reason  of  losses,  etc.,  the  shares  shall 
have  reached  their  ultimate  value,  the  borrower  effectually 
undertakes  to  bear  his  whole  share  of  them.  Now,  whilst 
one  palpable  purpose  of  requiring  and  giving  the  assurance 
of  continued  stock-payments  is  the  raising  of  a  credit 
standing  in  favor  of  the  borrower,  in  the  hands  of  the  so- 
ciety, with  the  ulterior  view  of  then  making  that  credit 
the  source  of  the  society's  reimbursement ;  the  undertak- 
ing is,  nevertheless,  one  which  is  independent  and  distinct 
from  that  of  actually  permitting  the  society  to  recoup  itself 
out  of  this  fund.  It  is  simply  the  re-assertion  of  a  pre- 
existing duty ;  and  the  securing  of  it  by  mortgage,  a  con- 
dition of  the  loan,  as  upon  the  fulfilment  of  that  duty  de- 
pends the  possibility,  or  at  least  the  certainty,  of  the  so- 
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ciety's  being  ultimately  made  whole.  Hence,  neither  the 
obligation  of  that  duty  nor  the  availability  of  a  security 
given  for  its  performance,  is  interrupted  by  the  premature 
repayment  of  the  loan  ;  but  the  security  given,' even  after 
repayment,  remains  such  for  the  purpose  for  which  it  was 
manifestly  intended,  viz.  ;  the  performance  of  membership 
duties  regarding  the  payment  of  dues,^  and  may  be  used  by 
the  society  to  enforce  the  same.^ 

"Dues"  Practically  Including  Interest  or  Bedemption- 
Money. 

§  384.  In  the  nomenclature  adopted  by  some  statutes 
and  building  associations  there  is  included,  under  the  term 
"  dues,"  what  Would  be  more  properly  called  redemption- 
money,  or  simply  interest.  The  dues,  per  share,  of  the 
investing  member  being  a  certain  fixed  amount  per  week 
or  month,  these  dues  (it  is  said)  become  increased  by  an- 
other fixed  amount  per  week  or  month,  after  he  has  re- 
ceived his  advancement,  and,  usually,  this  additional  pay- 
ment is  the  amount,  for  a  week  or  month,  of  the  interest, 
at  the  legal  rate,  either  upon  the  nominal  par  value  of  the 
share  advanced,  or  upon  the  amount  actually  received  by 
the  borrower.  The  two  amounts,  however,  make  a  single 
payment,  and  in  England  have  been  treated  strictly  as 
such  ;  so  that,  in  ascertaining  the  present  value  of  a  mort- 
gage given  to  a  building  association  for  the  securing  to  it 
of  dues,  etc.,  during  its  running,  by  finding  the  probable 
period  of  the  same,  and  computing  the  aggregate  of  the 
"  dues "  likely  to  become  payable  therein,  the  increased 
dues  stipulated  for  in  the  mortgage,  without  rebate,  have 
been  taken  as  the  basis  of  the  computation.'  On  the  other 
hand,  a  subdivision  of  stich  "  dues  "  (made  a  unity  by  the 
by-laws),  for  the  purpose  of  imposing  distinct  fines  for  the 
nonpayment  of  each,  has  been  condemned  as  improper.^ 

'  And  the  payment  of  fines  seems  '  See  ante,  §§  67-69,  79-80. 

to  belong   to   these    duties,   even  'See  ante,  §?  158-164.    But  that 

where  there  is  no  express  stipula-  the  same  rule  is  not  followed  in  this 

tion  or  mention  of  them  in  the  country,  see  post,  J  375. 

bond    and  mortgage,     {see   Clark-  *  Shannon  v.   The  Howard  Mu- 

ville  Building  and  lyoan  Association  tual  Building  Association  of  Balti- 

V.  Stephens,  26  N.  J.  Eq.  351.  more,  36  Md.  383. 
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This  arrangement,  however,  is  so  transparent,  that,  where 
any  injustice  was  likely,  to  result  from  it,  the  courts  in  this 
country,  and  the  British  Court  of  Chancery  have  not  hesi- 
tated to  analyze  it  according  to  the  elements  it  actually 
contains.'  It  is  clear  that  where  the  word  "  dues  "  is  used 
in  that  sense,  a  mortgage  given  to  secure  the  payment  of 
"  dues,"  etc.,  can,  after  discharge  of  the  money-debt  owing 
to  the  society,  be  used  for  the  enforcement  of  such  "  dues  " 
only  as  are  incident  to  membership  proper,  without  refer- 
ence to  the  additional  obligations  resulting  from  an  ad- 
vancement.'' These  belong  more  properly  to  the  subject 
of  interest,  and  dues  representing  interest  cease  with  the 
debt.' 

Bigfhtaud  Extent  of  Interest  Reservation. 

§  385.  The  taking  of  interest  is  so  much  the  ordinary 
incident  to  a  loan,  that  the  authority  to  loan  implies  it.  It 
is  not,  therefore,  ultra  vires  of  the  building  association  to 
make  a  loan  upon  interest.*  This  must  be  at  the  legal 
rate,  and  will  not,  without  valid  statutory  authority,  be 
permitted  to  be  charged  upon  more  than  the  amount 
actually  advanced  to  the  borrower.'     If  interest  is  reserved 

'  See  Mills  v.  The  Salisbury  terest.  A  shareholder  had  JS500  as- 
Building  and  I<oan  Association,  signed  to  him  and  gave  his  note  for 
75  N.  C.  292 ;  Hanner  v.  The  payment,  secured  by  a  deed  of 
Greensboro  Building  and  I^oan  As-  trust  authorizing  a  sale  of  the  prop- 
sociation,  78  N.  C.  188;  Ex  parte  erty  on  default  in  the  monthly  or 
Osborne,  In  re  Goldsmith,  10  Ch.  weekly  payments.  It  was  held  that 
App.  41  (this  was,  however,  the  default  in  the  payment  of  the  dues 
case  of  a  permanent  society);  and  was  the  default  in  the  weekly  pay- 
see  Clarkville  Building  and  I/oan  ments  referred  to  in  the  trust-deed, 
Association  v.  Stephens,  26  N.  J.  and  authorised  a  sale  of  the  prop- 
Eq.  351;  Delano  v.  Wild,  6  Allen  erty:  Wilson  v.  Schoenlaub,  (Mo.) 
(Mass.),  I.     And  see  post,  ?  387.  12  S.  W.  Rep.  361. 

'  The  stock  of  a  building  associ-  '  See  post,  \  386,     The  obligation 

atioh  was  divided  into  four  series  of  to  pay  dues  and  interest  is  not  sus- 

500  shares  each,  to  be  paid  for  in  peiided  by  the  bringing  of  suit  upon 

weekly    payments     of    fi     each.  the  mortgage.     See  post,  \  388,  and 

When  the  funds  amounted  to  fooo,  cases  there  cited, 

that   sum  was  assigned    to    some  *  City  Building  and  Loan  Co.  v. 

share,  which  was  then  termed  a  "re-  Fatty,  i  Abb.   App.   Dec.  (N.  Y.) 

deemed  share,"  and  the  holder  of  347. 

which  was   thereafter  to  pay,  be-  *  See  post,  \\  394,  403. 
sides  the  |i  per  week,  monthly  in- 
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in  excess  of  the  legal  rate,  the  contract  is  necessarily 
usurious.^  And  so  where  there  is  a  combination  of  in- 
terest and  expenses  at  a  higher  than  the  legal  rate.^  It 
follows  from  the  doctrine  that  payments  upon  stock  are 
not  payments  upon  the  loan  ;  that  is,  that  the  payments  of 
dues  are  not  intended  to  be  applied,  at  once  they  are  made, 
as  partial  payments,  to  the  pro  ianio  extingmshment  oi  the 
.  debt,  but.  are  paid  as  the  capital  of  the  company,  and  paid 
alike  by  those  who  do,  and  those  who  do  not  take  loans ; ' 
that  the  figure  upon  which  the  interest  is  to  be  paid,  and 
hence  the  amount  of  the  interest  itself,  do  not  vary,  from 
the  time  the  loan  is  taken  to  the  time  when  it  is  finally 
discharged  ;  *  and  that,  consequently,  the  reservation  of  an 
unvarying  amount  of  interest  for  the  whole  period  of  the 
loan,  whilst,  at  the  same  ^ime,  the  borrower's  stock-pay- 
ments are  going  on,  is  not  usurious.''  And  these  payments 
on  account  of  interest  may  ordinarily  be  stipulated  to  be 
made  monthly  and  even  weekly,  under  the  rules  of  the  so- 
ciety, and  the  statutes  governing  them.^  The  substantial 
identity  of  interest  reserved  as  such,  and  when  called 
redemption-money  or  dues,  has  already  been  pointed 
out.' 


'  Border  State  Perpet.  Building 
Association  v.  McCarthy,  57  Md. 
555;  Geiger  v.  Eighth  Germ.  Build- 
ing Association,  58  Md.  569;  Parker 
V.  U.  S.  Building,  etc.,  Association, 
19  W.  Va.  744;  Bates  v.  People's, 
etc.,  Association,  42  Ohio  St.  665. 
See  also  Pagan  v.  People's  S.  and  I,. 
Association,  (Minn.)  57  N.  W.  Rep. 
142. 

2  Waverly,  etc.,  Association  n. 
Buck,  64  Md.  338. 

^  See  post,  J?  480,  et  seqq. 

"The  Ohio  R.'s.,  ?  3835,  as 
amended  by  the  Act  of  15  Apr. 
1880,  provide  that,  at  the  end  of 
each  year,  the  building  association 
"shall  make  a  rebate  of  interest  on 
the  amount  of  dues  paid  on  loans 
advanced."    In  Seibel  v.  Victoria 


Building  Association,  43  Ohio  St. 
371,  it  was  held  that  the  intent  of 
this  enactment  was  to  lessen  the 
amount  to  be  paid  as  interest  on 
such  loans,  not  to  permit  a  rule 
providing  for  annual  settlements 
with  each  borrower,  when  he 
should  receive  a  rebate  of  interest  on 
the  amount  of  dues  paid  and  earn- 
ings credited  for  the  expiring  year. 

*  Citizens'  Mutual  Loan  and  Ac- 
cumulating Fund  Association  v. 
Webster  et  al.,  25  Barb.  (N.  Y.) 
263;  City  Building  and  Loan  Co.  v. 
Fatty,  I  Abb.  App.  Dec.  (N.  Y.) 
347;  Red  Bank  Association  v.  Pat- 
terson, 27  N.  J.  Bq. 

«See  Red  Bank  Association  v. 
Patterson,  ubi  supra. 

■>  See  ante,  R  336, 384. 
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Interest,  in  Any  Form,  Ceases  Upon  Reimbursement  of 
Society. 

§  386.  The  interest  reserved  by  a  building  association 
upon  an  advance  to  its  members  ceases  when  it  is  reim- 
bursed for  that  advance.'  It  has  been  seen  that  the  repay- 
ment of  a  loan  is  one  of  the  rights  belonging  to  member- 
Ship  in  these  societies,^  and  that  the  early  English  de- 
cisions, in  ascertaining  the  amount,  upon  the  payment  of 
which,  presently,  the  borrower  will  be  discharged  of  his 
future  liabilities  arising  from  the  advancement  made  to 
him,  adopted  the  rule  of  calculating  the  probable  (or  pos- 
sible) duration  of  the  society's  existence,  and  treating  all 
the  payments  likely  to  become  due  during  the  period  thus 
fixed,  as  immediately  payable  ;  ^  and  that  the  rule  has  been, 
in  a  measure,  followed  in  the  United  States.*  Remember- 
ing that,  in  the  cases  decided  in  England,  there  was  no  in- 
terest reserved  as  such,  but,  in  lieu  thereof,  a  certain 
monthly  payment,  termed  "redemption-money,"  and  that 
this  redemption-money,  in  accordance  with  the  doctrine, . 
that  the  advancement  was  in  no  sense  of  the  word  a  loan, 
was  not  regarded  as  interest  for  the  forbearance  of  money," 
— those  cases  allowed  no  rebate,  except  by  way  of  bonus 
under  the  rules  of  the  society,^  for  the  premature  redemp- 
tion of  the  debt.  In  other  words,  although  the  stipulated 
payments,  by  way  of  monthly  dues,  included  both  stock- 
payments  and  redemption-money  exactly  equivalent  to  in- 
terest upon  the  nominal  value  of  the  shares  advanced,  the 
logic  of  the  theory  applied  to  these  transactions  required 
the  courts  to  overlook  that  fact,  and  compel  the  debtor  to 
pay,  in  redemption  of  his  mortgage  before  the  expiration  of 
the  society,  the  full  amount  of  all  the  dues  he  had  contracted 

'  It  may  also  cease,   under  the  temporary    suspension    of  it:   see 

terms  of  the  obligation  when  the  ibid, 

period  for  which  payments  upon  it  "  See  ante,  §?  128-129. 

are    stipulated   for    has    expired:  ^  See  ante,  §§  130,  et  seqq. 

Lime  City  B.,   S.  and  L.  Associa-  ■>  See  ante,  JJ  130,  et  seqq. 

tion  V.  Wagner,  122  Ind!  78;  23  N.  «  See  Seagrave  v.  Pope,  ante,  I 

B.  Rep.  689.    As  will  be  seen  here-  341. 

after,  "interest  also  ceases  upon  a  «  See  Fleming  v.  Self,  3  De  G., 

total,  though  premature,  cessation  Mac.  and  G.  997;  3  Eq.  R.  14;  i 

of  the  corporate  business:  see  §J  Jur.,   N.   S.   25;   24  L.  J.,   Ch.  29; 

522,  et  seqq.,  but  not  during  a  mere  ante,  I  341. 
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to  pay  during  its  entire  existence.  An  exaction  so  harsh 
and  oppressive  ^  has  not  been  adopted  by  American  courts, 
even  where  they  assumed  to  be  guided  by  the  English  de- 
cisions in  regarding  the  nature  of  the  transaction  as  wholly 
foreign  to  that  of  a  loan  of  money.^  Hence,  in  Maryland, 
the  rule  is  stated  thus  :  Ascertain  by  proof  the  probable 
duration  of  the  society,  then  estimate  the  aggregate  amount 
of  the  weekly  and  monthly  installments  payable  during 
that  time,  from  that  sum  rebate  a  just  amount  of  interest^ 
and  add  thereto  the  arrearages  due,,  after  allowing  for  pay- 
ments made  to  the  society,  and  the  sum  thus  ascertained  is 
the  amount  which  the  mortgagee  is  entitled  to  receive 
in  presenti  in  satisfaction  of  the  mortgage.'  The  same 
principal  seems  to  be  expressed  in  Ohio,  in  the  rule  thus 
laid  down  :  Ascertain  by  proof  the  probable  duration  of 
the  corporation,  and  calculate  the  dues  and  interest  yet  to 
come ;  then  find  the  principal,  which,  with  interest  for  the 
supposed  time,  will  amount  to  the  dues  and  interest  already 
calculated  ;  this  will  be  the  present  value  of  the  antici- 
pated payments  ;  to  this  principal  add  the  arrearages  due, 
and  the  fines  for  the  time  between  the  date  of  default  and 
the  entry  of  the  decree  of  sale,  and  the  sum  will  be  the 
present  value  of  the  mortgage.* 

§  387.  In  England,   indeed,  in  a  recent  case,^  the  same 
rule  has  been  applied,  although  under  distinction  drawn  as 

'Yet  it  is  strictly  consequential  court  itself  to  have  been  iaz^fw^ns, 

upon  the  assumption  that  the  trans-  and  the  decree  of  the  court,  assutn- 

action  between  the  society  and  the  ing  the  principal  debt  to  have  been 

borrower  has  nothing  in  it  of  the  j!6oo,  payable  without  interest,  by 

nature  of  a  loan  ;  and  the  fact  that  monthly  installments  of  I3,  cannot, 

American    courts  of  unquestioned  without  straining  points  on  all  sides, 

authority  have  been  obliged  to  re-  be  brought  under  any  recognized 

ipudiate  this  logical  result  of  a  doc-  principle. 

trine  they  endeavor,  in  other  mat-  '  Robertson     v.    The   American 

ters,  to  adopt,  shows  how  imprac-  Homestead  Association,  loMd.  397. 

ticable  and  one-sided  the  theory  it-  '     ■*  Cincinnati    German    Building 

self  is.  Association  No.  3  v.  Flach,  i  Rep. 

=  The     case     of   the    Somerset  (Cine.     Super,     Ct.)    468,   which 

County  Building,   Loan  and  Sav-  seems   approved    in  Hagerman  v. 

ings  Association   v.   Canman    and  The   Ohio    Building   and  Savings 

Vandervere,  11  N.  J.  Eq.  282,  can  Association,  25  Ohio  St,  186. 

scarcely  be  cited  as  an  exception.  «  Ex  parte  Osborne,  in  re  Gold- 

The  transaction  there  is  said  by  the  smith,  L.  R.,  10  Ch.  App.  41. 


§387.]        INCIDENTS  to  I^OANS  OR  ADVANCEMKNTS.  349 

to  previous  cases.  The  rules  of  a  permanent  building  so- 
ciety provided  that  "  any  member  receiving  an  advance 
shall  repay  the  same  with  interest  at  the  rate  which 
shall  be  determined  by  the  board,  by  monthly  or  other  in- 
stallments." Goldsmith,  being  a  member,  obtained  an  ad- 
vance of  ^600,  his  whole  monthly  payment,  or  install- 
ment, being  £g  ly.,  calculated  to  discharge  the  debt  in 
seven  years.  He  paid  only  two  installments,  and  default- 
ing thereafter,  his  property  was  sold.  Out  of  the  proceeds 
of  the  sale,  the  society  claimed  to  retain,  upon  the  princi- 
,ple  of  previous  cases,  the  whole  amount  of  the  monthly 
installments  to  the  end  of  the  seyen  years,  together  with 
the  fines  due  for  payments  in  arrear  down  to  the  time  of 
sale.  Cairns,  I/.  C,  in  passing  upon  this  claim,  says  :  "  The 
manner  in  which  the  mortgage  deed  is  expressed  and  in 
which  the  rules  are  worded,  creates  an  unnecessary  amount 
of  obscurity ;  but,  after  careful  attention  to  the  language . 
of  these  documents,  I  have  no  doubt  as  to  the  real  nature 
of  the  transaction.  Denuded  of  technicalities,  it  is  an  ad- 
vance in  respect  of  the  shares  to  which  Goldsmith  was  en- 
titled ;  and,  .  .  .  [he]  was  treated  as  if  he  had  received  an 
advance  of  ;^6oo  at  ;^5  per  cent. ;  but  the  way  in  which 
this  was  done  was,  that  it  was  agreed  that  the  repayment 
.should  be  spread  over  seven  years,  by  monthly  install- 
ments, each  installment  to  be  made  up  by  a  portion  of  in- 
terest and  a  portion  of  principal.  If  that  be  so,  one  would, 
in  the  absence  of  any  stipulation  to  the  contrary,  suppose 
that,  if  default  was  made  in  payment  of  any  of  the  install- 
ments, and  the  property  were  sold,  all  that  was  due  for 
monthly  installments  and  for  fines  was  to  be  paid  out  of 
the  proceeds  of  the  sale,  but  that  with  regard  to  the  future, 
so  much  of  the  principal  sum  as  remained  unpaid  having 
been  paid  off,  there  would  be  nothing  in  respect  of-  which 
interest  could  accrue.  Interest  implies  forbearance,  and, 
therefore,  when  the  whole  is  paid  there  can  be  no  interest. 
That  seems  the  natural  result  of  the  transaction,  and  the 
trust  of  the  sale  moneys  in  the  mortgage  deed  is  consist- 
ent with  that  view.  It  is  there;  provided,  that  the  trustee, 
after  payment  of  the  expenses  of  the  sale,  shall  '  retain  all 
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such  subscriptions,  fines,  and  other  sums  of  money  and  pay- 
ments which  shall  be  then  due,  or  which  would  after- 
wards become  due,  in  respect  of  the  said  shares  during  the 
then  remainder  of  the  said  period  of  seven  years,  it  being 
agreed  by  the  parties  hereto  that  in  case  any  such  sale 
shall  take  place  all  the  moneys  which  would  at  any  time 
afterwards  become  due  from  the  said  G.  Goldsmith,  his  ex- 
ecutors, administrators,  or  assigns,  in  respect  of  the  said 
shares,  according  to  the  rules  of  the  said  association,  shall 
be  considered  as  being  immediately  due  and  payable.' 
With  regard  to  the  future,  you  cannot  include  under 
'  moneys  which  would  at  any  time  afterwards  become  due,' 
any  fines  ;  no  more  can  you  include  payments  in  respect  of 
interest,  for  interest  can  only  arise  in  respect  of  a  principal 
sum  remaining  outstanding  and  forborne.  Thererore,  my 
conclusion  is,  that  everything  due,  in  respect  of  monthly 
installments  and  fines,  at  the  time  of  the  sale  must  be  re- 
tained ;  and  then  it  must  be  ascertained  how  much  of  the 
monthly  payments  represented  principal  and  how  much  in- 
terest, and  it  will  then  appear  how  much  of  the  principal 
remained  unpaid.  That  must  also  be  retained,  and  that 
will  conclude  the  transaction."  Mellish,  1/.  J.,  concurring, 
says,  however :  "  According  to  the  rules  of  this  society 
this  was  not  strictly  an  advance  in  anticipation  of  the  sum 
eventually  payable  to  the  member  in  respect  of  his  shares, 
as  it  was  in  other  cases  which  had  been  before  the  courts ; 
but  the  ninth  rule  says  that  any  member  receiving  an  ad- 
vance shall  repay  the  same  with  interest  at  the  rate  which 
shall  be  determined  by  the  board,  that  is,  at  ;^5  per  cent. 
He  was,  therefore,  not  only  to  receive  an  amount  equal  to 
his  subscriptions,  but  he  was  to  repay  any  amount  which 
might  be  advanced,  which  might  be  more  or  might  be  less, 
than  the  mount  of  his  shares."  *     Yet  the  payments  which 

■  See  also  Matterson  v.  Elderfield,  held  immaterial.     "  I  think,"  says 

Law  Rep.,  4  Ch.  App.  207,  where  Hatherley,   L.   C,  "the  true   ex- 

the    transaction,     also    in  a    per-  planation  of  the  transaction  is,  that 

manent  society,  was  somewhat  like  the  borrower  has  the  advantage  of 

the  above,  except  that  there  was  making  the  repayment  by  fixed  in- 

no    mention    of    "interest,"    but  stallments,  instead  of  at  one  time, 

merely  dues.     This,  however,  was  In  calculating   what  is  due,   they 
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a  borrowing  member  in  a  permanent  society '  is  bound  to 
make  are  calculated  to  render  his  shares,  at  the  end  of  a 
certain  time,  just  equal  in  value  to  the  amount  of  his  loan 
with  premium  and  interest ;  the  only  difference,  in  this  re- 
spect, between  those  and  terminating  societies  being,  that, 
instead  of,  as  in  the  latter,  all  shares  having  to  run  a  given 
period  to  reach  maturity,  when  their  value  may  be  applied 
to  the  extinguishment  of  the  debt,  the  borrower,  in  the 
former,  is  permitted  to  elect  the  period  most  convenient  to 
himself,  whereupon  his  payments  are  so  calculated  and  ad- 
justed, as  to  accomplish  the  result  he  desires  within  that 
period.  There  is,  therefore,  no  reason,  in  the  nature  of  the 
case,  why  the  rule  should  be  different  in  these  two  classes 
of  associations.  Where  the  payments  of  principal  and  in- 
terest are  expressly  and  eo  nomine  made  elements  in  the 
transaction  and  stipulations  of  the  loan,  there  can,  of 
course,  be  no  claim,  on  the  part  of  the  building  association, 
to  recover  interest  beyond  the  time  when  the  principal  is 
returned. 

Bunniiig  of  Interest  not  Suspended  by  Bringing',  and  Dur- 
ing Pendency  of.  Suit,  but  by  Tender. 

§  388.  The  running  of  interest,  and  consequently  of 
the  peiriod  of  grace  allowed  for  the  payment  of  arrears,  is 
not  suspended  by  the  bringing,  or  during  the  pendency  of, 
a  suit  on  the  bond  and  mortgage  of  the  borrower.^  But 
the  tender  of  mortgage  money  actually  due  by  a  person 
having  the  right  to  make  a  tender,  or  where,  in  strictness, 
no  teehnical  tender  can  Be  made  (as  when  the  mortgage  se- 
cures, merely  stock-payments,  etc.),  the  offer  of  such  terms 

charge  him  in  his  pass-book  with  Building  I/jan  Association  of  New 

principal  and  interest,  and  split  the  Brunswick  v.    The  Masonic    Hall 

whole  sum  so  charged  into  monthly  Association     of    New     Brunswick 

installments.     The  mortgagor  bor-  29    N.    J.     Eq.   389;  and  observe 

rows  on  these  terms.     The  direct-  rule    of    computation     given     in 

ors  could  not  call  in  the  ;^i20o;  Robertson  v.  The  American  Home- 

they  must  wait  for  the  installments  stead  Association,  10  Md.  397;  Cin- 

becoming  due."  cinnati  German  Building  Associa- 

'  See  ante,  §  23.  tion  v.  Flach,  i  Rep.  (Cine.  Super. 

"■The  German  Fair  Hill  Build-  Ct.)  468  (see  ante,  ?  375);  McCahan 

ing   Association  v.  Metzger,  3  W.  v.  The  Columbian  Building  Asso- 

N.    (Pa.)    204.    See    also    Union  ciation,  40  Md.  226. 
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as  will  make  the  suit  unnecessary  ;  or,  after  suit  brought, 
of  such  terms,  together  with  costs  accrued, — will,-  upon  re- 
fusal to  accept,  stop  the  running  of  interest,  and  render  the 
plaintiff,  though  entitled  to  a  decree,  liable,  to  costs.'  A 
subsequent  agreement  to  accept,  starts  the  running  of  in- 
terest as  if  no  tender  had  been  made,  until  the  money  is 
paid  or  brought  into  court.^ 

Premitiins  and  Fines. 

§  389.  The  most  peculiar  incidents  of  the  transaction 
of  loan  between  the  building  association  and  its  members, 
are  those  of  premiums  and  fines.  As  each  of  these  subjects 
will  be,  on  account  of  their  importance  and  the  multi- 
plicity of  the  legal  questions  arising  and  adjudicated  con- 
cerning them,  be  treated  of  in  a  separate  chapter,  no 
further  discussion  of  them  is  here  required.' 

Security  ;  its  Nature  and  Kind. 

§  390.  The  authority  to  grant  loans  or  make  advance- 
ments to  its  members,  embracing  any  or  all  of  these  ele- 
ments, being  given  to  the  building  association,  the  right  to 
lake  security  for  the  performance  of  the  undertakings 
which  form  the  lawful  consideration,  on  the  part  of  the 
recipients  of  such  loans  or  advancements,  follows  by  neces- 
sary implication.^  The  seciirity  usually  required  in  build- 
ing associations  is  that  of  bond  (or  note)  and  mortgage,  ac- 
companied by  an  assignment  of  the  stock,  upon  the 
strength  of  which  the  advance  is  made,  as  collateral.'  But 
unless  the  statute  or  charter  be  unequivocal  in  its  require- 

*  Columbia  Building  Associa-  lutein  terms.  "  The  fact  that  the 
tion  of  East  Baltimore  No.  4  v.  assignment  was  absolute  in  terms 
Crumb,  42  Md.  192.  did  not  conclude  the  question,  and 

"  lb.  notwithstanding  the  declaration  of 

'  See  post,  Ch  xiv,  and  Ch.  xv.  the  officers  of  the  association,  that 

*  Massey  v.  The  Citizens'  Build-  the  stock  could  not  be  assigned  as 
ing  and  Savings  Association  of  a  security  or  collateral,  it  was  com- 
Paola,  22  Kan.  624.  petent  for  the  parties  -to  make  a 

*  An  assignment  of  stock  in  a  transfer  for  such  purpose,  though 
building  association  may  be  shown  made,  and  even  if  required  by  the 
to  have  been  for  the  purpose  of  col-  rules  of  the  association  to  be  made, 
lateral  security  only,  though  made,  in  absolute  form."  Ginz  v.  Stumph, 
and  even  if  required  by  the  rules  of  73  Ind.  209. 

such  association  to  be  made,  abso- 
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ment,  that  the  security  taken  shall  be  such,  and  none  other, 
the  building  association  has  the  right  to  take  any  security 
which,  in  the  ordinary  transactions  of  business,  are  cus- 
tomary.^ The  borrower,  at  any  rate,  cannot  evade  his  ob- 
ligation by  showing  a  deviation  from  the  rule  governing 
the  society,^  nor  will  any  equities  arise  therefrom,  as  against 
the  building  association,  in  favor  of  other  encumbrancers.' 
§  391.  This  entire  question  seems  well  settled  by  a  case 
reported  in  New  Jersey.^  The  Union  Building  Loan  Asso- 
ciation of  New  Brunswick  advanced  $50,000  to  the  Ma- 
sonic Hall  Association  of  the  same  place,  which  held  215 
shares  of  the  building  association's  stock.  A  mortgage  was 
executed  conditioned  for  the  monthly  payment  of  $1  on 
each  share,  and  interest  on  $50,000  at  }4  per  cent,  per 
month,  until  the  $50,000  should  be  paid.  In  case  of  de- 
fault for  three  months,  that  sum  should  be  at  once  due  and 
payable.  The  Masonic  Hall  Association  also  assumed  to 
assign  250  shares  of  stock  as  collateral  security,  whilst,  in 
reality,  it  never  acquired  more  than  215  shares.  In  like 
manner,  the  Empire  Building  and  I/oan  Association,  upon 
an  advance  made  by  it  to  the  Masonic  Hall  Association, 
failed  to  obtain,  as  collateral  security,  the  full  number  of 
shares  of  stock  which  the  assignment  to  them  purported  to 
transfer.  Other  building  associations,  also  loaning  to  the 
Masonic  Hall  Association,  were  put  in  possession  of  shares 
of  stock,  by  way  of  assignment  as  collateral  security,  to 
the  full  extent  of  their  advancements.  On  distribution  of 
the  proceeds  of  the  sale  of  the  mortgaged  premises,  it  was 
contended,  that,  if  there  should  not  be  sufficient  to  pay  all 
the  mortgages  in  full,  the  above-named  building  associa- 
tibns  ought,  under  the  circumstances,  in  equity,  to  be  post- 
poned, as  to  the  payment  of  so  much  of  the  principal  of 
their  respective  claims,  and  interest  thereon,  as  was  unse- 

'  Union  Building  Loan  Associa-  '  Union  Building  Loan  Associa- 
tion of  New  Brunswick  v.  The  Ma-  tion  v.  The  Masonic  Hall  Associa- 
sonic  Hall  Association,  29  N.  J.  Eq.  tion,  u6i  supra.  As  to  the  discre- 
389.  And  see  Massey  v.  Building  tion  and  liability  of  directors  in  the 
Association,  supra.  taking  of  securities,  see  ante,  \\  96, 

'  Mutual  Life  Insurance   Co.  v.  312. 

Wilcox,  7  N.  Y.  Weekly  Dig.  13.  "  lb. 
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cured  by, collateral  security, of  stock,  until  after  the  de- 
mands of  the  other  associations  were  paid.  "  This  claim 
of  equity,"  says  the  court,  "is  based  upon  the  assumption 
that  the  complainants  and  thc'  Etnpire  Association,  as  be- 
tween them  and  the  other  associations  which  obtained  col- 
lateral security  of  stock  to  the  full  extent  of  these  loans, 
were  bound  to  obtain  such  security  to  a  like  extent.  There 
was  no  agreement  between,  the  mortgagees  that  any  collat- 
eral security  whatever  should  be  obtained,  but  it  is  insisted* 
that  an  implied  agreement  arose  from  the  nature  of  the 
organization,  business,  and  objects  of  the  lenders  of  the 
money.  Such  an  implication,  however,  did  not  arise.  A 
building  loan  association  may  la,wfully  lend  its  money  to 
its  members  or  other  persons,  on  adequate  and  proper  se- 
curity, in  the  ordinary  way,  instead  of  the  way  peculiar  to 
such  institutions.  That  they  have  failed  to  do  so  is  obvi- 
ously to  their  disadvantage  to  the  extent  of  the  failure,  for 
they  have  so  much  less  security  for  their  debt ;  but,  in  the 
absence  of  any  agreement,  there  was  no  obligation  upon 
them,  in  equity,  as  between  them  and  the  other  building 
loan  associations,  to  obtain  such  security." 

Joint  Security  of  Member  and  Outsider. 

§  392.  Although  a  building  association  is  not  permit- 
ted to  lend  money  to  outsiders  upon  the  terms  and  under 
the  reservations  lawful  in  advancements  to  members,'  there 
is  no  objection  to  its  taking  the  joint  obligation,  or  mort- 
gage, of  a  member  and  an  outsider  for  an  advance  made  to 
the  former.^  And  such  obligation  will  then  be  enforceable 
against  both,  according  to  its  terms  and  effect  upon  the 
member ;  as,  where  a  wife,  having  the  power  of  mortgag-  • 
ing  her  separate  property  for  the  debt  of  her  husband,  gives 
a  mortgage  to  a  building  association  for  a  loan  made  to 
him,  as  a  member  thereof,  the  mortgage  stands  for  his  en- 
tire undertaking.^ 

'  See  ante,  U  314-320.  '  Juniata  Building  and  Loan  As- 

'  Massey  v.  The  Citizens'  Build-  sociatioh    v.    Mixell,  84  Pa.   313; 

ing   and   Savings    Association   of  Tanner's  A^ip.,  95  Pa.  118;  JohnS- 

Paola,  22  Kan.  624;  Relief  Saving  ton  v.  Elizabeth  B.  and  L.  Associa- 

Fund  Association  v.  Longshore,  8  tion,  104  Pa.  394, — and  see  ante,  §§ 

Luz.  Leg.  Reg.  199.  318-319.    The    peculiarities   of   a 
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Pursuit  of  Securities. 

§  393-  When  the  association  has  taken  more  than  one 
security,  e.g.,  a  mortgage  and  a  bond  with  sureties,  the 
presumption  is  that  it  relied  upon  both,  and  the  society  is 
not,  therefore  restricted  to  the  pursuit  of  one  before  the 
other.'  Indeed,  in  such  a  case,  where  the  society  sues  the 
sureties  upon  the  bond,  evidence  that  it  was  the  custom  of 
the  association  to  secure  its  loans  by  real  estate  security, 
which  was  treated  as  the  primary  security  and  was  first  re- 
sorted to,  has  been  held  incompetent.^ 

Keservatioiis  Legalized  in  the  Several  States. 

§  394.  These  are  the  ordinary  features  of  building  asso- 
ciation loans.  The  variations  to  which  their  details  are 
subject  depend  upon  the  state  of  the  law  obtaining  in 
different  localities.  The  right  of  the  association  to  demand ' 
and  receive  security  for  the  consideration  of  its  advance- 
ment to  a  member,  in  particular  for  the  payment  of  dues, 
,has,  it  seems,  never  been  questioned  :  although  the  char- 
acter and  terms  of  the  security  taken  must,  in  order  to 
escape  the  taint  of  usury,  conform  with  the  requirements 
of  the  statute  under  which  the  society  is  incorporated,  and 
with  those  of  its  own  by-laws.^  Nor  is  there  any  question 
as  to  the  propriety  of  reserving  interest  on  the  amount 
actually  advanced,  either  as  such,  or  in  the  shape  of  "  re- 
demption-money," according  to  the  method  prescribed  in 
the  by-laws.  But  the  charging  of  interest  upon  the  pre- 
miums offered  for  precedence  in  the  taking  of  a  loan 
has  been  distinctly  held  illegal  in  Ohio,''  lowa,^  Mary- 
building  association  mortgage,  tion  of  Baltimore,  36  Md.  383;  Bir- 
whilst  not  material  at  this  point,  mingham  v.  The  Maryland  I<and 
are  such  as  to  require  more  detailed  and  Permanent  Homestead  Associa- 
examinatioa  than  can  be  given  in  a  tion,  45  Id.  541;  Hamilton  Building 
chapter  not  exclusively  devoted  to  Association  v.  Reynolds,  5  Duer  (N. 
that  subject.  See,  therefore,  post,  Y. ),  671;  Franklin  Building  Asso- 
Ch.  xvi.  ciation  v.  Mather,  4  Abb.  Pr.  (N. 

'  Juniata  Building  and  Loan  As-      Y. )  273. 
sociation  v.  Hetzel,  103  Pa.  507.  ■*  Forest   City  United  lyand  and 

'  Ibid.    And  see  post,  ^  453.  Building  Association  v,  Gallagher 

'  Massey  v.  The  Citizens'  Build-      et  al.,  25  Ohio  St.  208;  Risk  v.  Del- 
ing  and    Savings   Association    Of     phos  Building  and  Savings  Asso- 
Paola,  22  Kan.  624;  Shannon  v.  The      ciation,  31  Id.  517. 
Howard  Mutual  Building  Associa-         '  Hawkeye  Benefit  and  Loan  As- 
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land,'  West  Virginia,^  and  Mississippi,'  whilst  in  New  Jersey,* 
in  Pennsylvania,  since  1859,'  ^^'^1  i^  seems,  in  Minne- 
sota,^ New  York,'  Alabama  *  and  North  Dakota,'  it  is  au- 
thorized by  statute  and  held  valid.  The  premium  itself 
has  been  almost  universally  considered  allowable,'"  the  only 


sociation  v.  Blackburn,  48  Iowa, 
285;  Buflington  Mutual  Loan  As- 
sociation V.  Heider,  55  Id.  424. 

'  Oak  Cottage  Building  Associa- 
tion V.  Eastman  and  Rodgers,  31 
Md.  561.  And  see  Baltimore  Per- 
manent Building  and  Land  So- 
ciety V.  Taylor,  41  Md.  409;  Wil- 
liar  V.  The  Baltimore  Butchers' 
Loan  and  Annuity  Association,  45 
Id.  546;  Birmingham  v.  The  Maty- 
land  Land  and  Permanent  Home- 
stead Association,  45  Id.  541. 

5!  Parker  v.  U.  S.  Building,  etc., 
Association,  19  W.  Va.  744. 

'  Sulivan  v.  Jackson' Building  and 
Loan  Association,  70  Miss.  94,  12 
So.  Rep.  590;  Goodman  v.  Durant 
B.  and  L.  Association,  14  So.  Rep. 
146. 

■*  Bowen  v.  Lincoln  Building  and 
Loah  Association,  (Ct.  of  E.  and 
A. )  28  Atl.  Rep.  67. 

*  [Building]  Association  v.  Neu- 
rath,  2  W.  N.  95;  Building  Asso- 
ciation V.  George,  3  id.  239. 

"  Fitzgerald  v.  Hennepin  Co., 
etc.,  Associaiton,  57  N.  W.  Rep. 
1066. 

'  Citizen's  Mut  etc..  Association 
V.  Webster,  25  Barb.  263. 

*  Montgomery  B.  and  L.  Asso- 
ciation V.  Robinson,  69  Ala.  413. 

9  Vermont  L.  and  T.  Co.  v. 
Whithed,  49  N.  W.  Rep.  318. 

"^  lb. ;  Delaware  Building  Asso- 
ciation V.  Keller,  2  W.  N.  (Pa.)  29; 
Jarrett  v.  Cope,  68  Pa.  67;  Johnston 
V.  Elizabeth  B.  and  L.  Ass'n,  104 
Pa.  394;  Relief  Saving  Fund  As- 
sociation V.  Longshore,  8  Luz.  Leg. 
Reg.  (Pa.)  199;  Franklin  Building 
Association  v.  Marsh,  29  N.  J.  L. 
225;  Hoboken  Building  Association 


V.  Martin,  13  N.  J.  Eq.  428;  Som- 
erset County  Building  Loan  and 
Saving  Association  f.  Canman  and 
Vandervere,  11  N.  J.  Eq.  282; 
Red  Bank  Association  v.  Patterson, 
27  N.  J.  Eq.  223;  Clarkville  Build- 
ing and  Loan  Association  v.  Steph- 
ens, 26  Id.  351;  Citizens'  Mutual 
Loan  and  Accumulating  Fund  As- 
sociation V.  Webster,  25  Barb.  (N. 
Y.)  263;  City  Building  and  Loan 
Co.  V.  Fatty,  I  Abb.  App.  Dec.  (N. 
Y. )  347;  Concordia  Sav.  and  Aid 
Association  v.  Read,  93  N.  Y.  474; 
West  Winsted  Savings  Bank  and 
Building  Association  v.  Ford,  27 
Conn.  282;  Same  v.  Rice,  Id.  293; 
The  Peoples'  Savings  Bank  and 
Building  Association  v.  Collins,  Id. 
145;  Forest  City  United  Land  and 
Building  Association  v.  Gallagher, 
25  Ohio  St.  208;  Hagerman  v.  The 
Ohio  Building  and  Savings  Asso- 
ciation, 25  Id.  186;  The  Licking 
County  Savings,  Loan  and  Building 
Association  v.  Bebont's  Adm'r,  25 
Id.  252;  Bates  v.  People's,  etc..  As- 
sociation, 42  id.  655;  Robertson  v. 
The  American  Homestead  Associa-" 
tion,  10  Md.  397;  Shannon  &.  The 
Howard  Mutual  Building  Associa- 
tion of  Baltimore,  36  Md.  383; 
(Compare  Geiger  v.  Eighth  Germ. 
Building  Association,  58  Md.  569; 
Border  State,  etc..  Association  z;. 
Hayes,  6i  Md.  597;  [Same]  v. 
Hilleary,  68  Md.  52)  Bowker  v. 
Mill  River  Loan^Fund  Association, 
7  Allen  (Mass.)  100;  Merill  v. 
Mclntire,  13  Gray  (Mass^), 
157;  Barker  v.  Bigelow,  15  Id. 
130;  Delano  v.  Wild,  6  Allen 
(Mass.),  i;  Shannon,  et  al.j  Trus- 
tees Manchester  Loan  and  Fund 
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exceptions  being  in  Kentucky/  Nebraska,^  North  Carolina,' 


Association  v.  Dunn,  43  N.  H.  194 
(the  last  four  cases  being  of  unin- 
ccMrporated associations);  Hawkeye 
Benefit  and  Loan  Association  v. 
Blackburn,  48  Iowa,  385;  Burling- 
ton Mutual  Loan  Association  v. 
Heider,  55  Id.  424;  Massey  v.  The 
Citizens'  Building  and  Saving  As- 
sociation of  Paola,  22  Kan.  624; 
Salina  Building,  Savings  and  Trust 
Association  v.  Nelson,  lb.  751; 
Mulloy  V.  The  Fifth  Ward  Build- 
ing Association,  2  McArthur  (Supr. 
Ct.  D.  C),  594;  Pabst  V.  Econo- 
mical Building  Association,  i  Id. 
385;  White  V.  Mechanics'  Building 
Association,  22  Grattan  (Va.),  233; 
Winchester  Building  Association  v. 
Gilbert,  23  Id.  787^,  Cason  v. 
Seldner,  77  Va.  293;  Pfeister  v. 
Wheeling  "Building  Association,  19 
W.  Va.  676;  Parker  v.  U.  S.  B.,  etc., 
Association,  id,  744;  McLaughlin  v. 
The  Citizens'  Building  Loan  and 
Savings  Association,  62  Ind.  264; 
Shafiirey  v.  The  Workingmen's 
Savings,  Loan  and  Building  Asso- 
ciation, 64  Id.  600;  Bibb  County 
Loan  Association  v.  Richards,  2i 
Ga.  592;  Parker  v.  The  Fulton  Loan 
and  Building  Association,  46  Id. 
166;  Van  Pelt  v.  Home  B.  and  L. 
Association,  79  Ga.  439,  4  S.  E. 
Rep.  501  (the  admission  in  the 
Georgia  cases  is  somewhat  re- 
stricted, partly  declaring  it  to  be  a 
question  for  the  jury,  whether 
there  was  a  bona  fide  transaction 
calculated  to  serve  the  purposes  of 
the  Legislature  in  incorporating  the 
society,  or  a  mere  breach  of  the 
usury  laws);  Patterson  v.  Working- 
men's  B.  andL.  Association,  14  Lea 
(Tenn. )  677  (overruling,  in  this 
respect  Martin  z/.  Nashville  Building 
Association,  2  Cold.  418);  Vermont 
Loan  and  Trust  Co.  v.  Whithed, 
(N.  D. )  49  N.  W.  Repr  318;  Ameri- 
can   Homestead    Co.   v.    Linigan, 


(La.)  15  So.  Rep.  369;  Reeve  v. 
Ladies',  etc.,  Association,  56  Ark. 
335>  19  S.  W.  Rep.  917;  Taylor  v. 
Van  Bureu  B.  and  L.  Association, 
(Ark.)  19  S.  W.  Rep.  918;  Tilley  v. 
American  B.  and  L.  Association, 
(U.  S  C.  C,  W.  D.  Ark.)  52  Fed. 
Rep.  618;  Montgomery,  etc..  Asso- 
ciation V.  Robinson.  69  Ala.  413; 
Security,  etc..  Association  v.  Lake, 
id.  456;  Holmes  v.  Smythe,  100 
111.  413;  Freeman  v.  Ottawa  Build- 
ing, etc..  Association,  114  111.  182; 
Winget  V.  Quincy  B.  and  H.  Asso- 
ciation, 128  111.  67,  21  N.  B.  Rep. 
12;  Mutual  B.  and  L.  Association, 
Tascott,  143  111.  305,  32  N.  E.  Rep. 
376;  Fagan  v.  People's  Sav.  and  L. 
Association,  (Minn.)  57  N.  W.  Rep. 
142;  Michigan  B.  and  S.  Associa- 
tion V.  McDevitt,  (Mich,)  43  N.  W. 
Rep.  760;  Sulivan  v.  JacksonB.  and 
L.  Association,  70  Miss.  94,  12  So. 
Rep.  590.  And  see  English  cases, 
supra.     See  §  341. 

'  Gordon  v.  Winchester  Build- 
ing and  Accumulating  I^und  As- 
sociation, 12  Busti,  no;  Herbert, 
etc.,  V.  The  Kenton  Building  and 
Savings  Association  of  Covington, 
II  Id.  296;  the  transaction  is  treated 
as  a  mere  loan  at  usury,  which,  un- 
der the  Constitution,  the  Legis- 
lature could  not  authorize.  S.  P. : 
Henderson  B.  and  L,  Association  v. 
Johnson,  88  Ky.  191;  10  S.  W.  Rep. 
787;  3  L.R.  ct,  289. 

'  The  Lincoln  Building  and  Sav- 
ing Ass' n,  appellee,  v.  Graham,  ap- 
ellant,  7  Neb.  173;  Same  v.  Ben- 
jamin and  Benjamin,  appellants, 
lb.  181. 

3  Mills  V.  The  Salisbury  Building 
and  Loan  Association,  75  N.  C.  292; 
Latham  v.  The  Washington  Build- 
ing and  Loan  Association,  77  Id. 
145;  Vann  v.  the  Fayetteville 
Building  and  Loan  Association,  75 
Id.  494;  Hanner  v.  The  Greensboro 
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South  Carolina/  and  Texas.''  In  these  States,  fines,  also, 
are  not  collectible  from  the  borrower,  and  in  the  District 
of  Columbia,^  th^y  have  been  held  irrecoverable  on  equit- 
able grounds.^  In  other  parts  of  the  country,  they  appear 
to  be  allowed,  within  limits  hereafter  to  be  explained.'  It 
is  also  geijerally  conceded  to  be  proper  to  include  in  the 
contract  stipulations  for  the  payment  of  ground-rent,  taxes, 
insurance,  and  similar  charges,  which  may  then  be  re^ 
covered,  together  with  the  balance  of  the  debt.^  And  it 
has  been  held  that  a  stipulation  making  the  whole  sum 
named  in  the  mortgage,  together,  with  interest,  dues,  fines 
and  penalties  owing  under  the  laws  of  the  society  forthwith 
collectible  on  default  in  contributions,  dues  and  penalties 
provided  by  the  mortgage,  for  a  specified  time,  is  not  a 
provision  for  a  penalty  against  which  equity  will  relieve.' 

"  Loan "    Construed    to   Mean    "  Amount   Actually    Ad- 
vanced." 

§  395.  Subject,  then,  to  the  modifications  which  may 
be  imposed  by  the  various  statutes,  the  "  loan  "  of  the  build- 
Building  and  Loan  Association,  78  national  B.  and  L.  Ass'n  v.  Mayers, 
Id.  188;  and  see  Overby  j/.  Fayette-  25  S.  W.  Rep.  1132. 
ville  Building  Association,  81  Id.  56;  ^  MuUoy  v.  Fifth  Ward  Building 
Smith  V.  The  Mechanics'  Building  Association,  2  McArthur  (Supr.  Ct. 
and  Loan  Association,  73  Id.  372.  In  D.  C. ),  494;  Pabst  v.  Econotaical 
the  latter  case,  the  building  associar  Building  Association,  i  Id.  385. 
tion  being  incorporated  by  special  ■•  See  post,  §§  412-414. 
act  authorizing  premiums,  etc.,  they  *  See  post,  Ch.  xv. 
were  not  held  illegal;  but  the  mort-  «  Robertson     v.    The  American 
gage  was  not  such  as  could  be  en-  Homest,  Ass'n,  10  Md.  397;  Hanner 
forced  under  the  charter.     See  v.  The  Greensboro  B.  and  L.  Asso- 

'  Columbia    Building    and  Loan  ciation,  78,N.  C.  188;  Overby  v.  The 

Association  v.  Bollinger,  12  Rich.  Fayetteville  B.  and  L.  Association, 

Eq.    (S.   C.)   124;  Mechanics' and  81  Id.  56;  Huntington,  etc.,  Ass'n  ». 

Farmers'  B.  and  L.  Association  v.  Melsheimer,  14  W.  N.  (Pa.)  344  if 

Dorsey,  15  S.  C.  462;  Thompson  v.  declared  upon:  Butler  v.  Mut.  Aid, 

Gillison,  28  id.  534,  6.  S.  E.  Rep.  etc.,  Co.,  (Ga.)  20  S.  E.  Rep.  loi. 

333-  '  Concordia  Sav.  and  Aid  Ass'n 

2  Jackson  z;.  Cassidy,  68  Tex.  282,  v.  Read,  93  N.  Y.  474.    As  to  the 
4  S.  W.  Rep.  541 ;  El  Paso  B.  and'     effect  of  such  a  stipulatiqn  on  the 

L.  Ass'n  V.  Lane,  81  Tex.  369,  17  S.  question  whether  the  mortgage  is 

W.   Rep.  77;  Bexar,  etc.,  Ass'n  z;.  properly    a    building    association 

Robinson,   78  Tex.   163,14  S.   W.  mortgage,  see  Faganz/.People'siSav. 

Rep.  227;  Abbott  v.  Internat.  B.  and  and  Loan  Ass'n,  (Minn. )  57  N.  W. 

L.  Ass'n,  25  S.  W.  Rep.  622;  Inter-  Rep.  142,  and  post,  \l  434-438. 
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ing  association  to  its  member  includes,  without  becoming 
usurious,  all  these  different  items,  stock-payments,  interest, 
premiums,  and  fines,  besides  the  customary  charges  for  in- 
surances, taxes,  etc.  But  a  narrower  significance  is  given 
to  that  word,  whether  used  in  statutes  or  by-laws,  where 
justice  and  the  purposes  of  the  enactment  require  it.  Thus,* 
where  the  Act  of  Assembly  ordained,  that,  in  case  of  re- 
covery of  the  loan  by  process  of  law,  when  the  amount  col- 
lected by  or  distributed  to  the  association  exceeds  "  the 
amount  of  the  loan  taken  by  the  borrower,"  with  interest 
and  charges,  the  excess  recovered  beyond  the  amount  re- 
quired to  pay  the  loan^  with  interest  and  charges,  shall, 
after  the  money  has  been  reloaned  (which  shall  be  at  the 
next  stated  meeting),  be  returned  to  the  borrower  from 
whom  the  money  was  collected,  or  his  or  her  legal  repre- 
sentatives ;  the  reloan  to  be  made,  if  the  stock  was  issued 
in  series,  only  to  the  stockholders  of  the  same  series,  and, 
in  case  the  premium  offered  for  the  reloan  be  greater  than 
that  originally  given  by  the  defaulting  borrower,  the 
amount  of  the  original  premium  only  to  be  paid  over  by 
,  the  .association ;  it  was  held  that  the  words  "  amount  of, 
loan  taken  by  the  borrower  "  must  be  construed  to  mean 
"  the  sum  of  money  actually  paid  to,  or  received  by,  the 
borrower."  '  "  The  clear  intent  of  the  act  is  not  to  require 
any  borrower  to  pay  the  premium  on  a  loan  for  a  greater 
number  of  years  than  he  shall  retain  it.  The  corporation 
shall  not,  on  a  reloan  for  a  premium,  keep  both  the  original 
and  second  premium  for  the  same  period  of  time.  If,  how- 
ever, the  second  premium  be  greater  than  the  first,  the  sec- 
ond proviso  permits  the  corporation  to  retain  the  greater 
and  repay  the  lesser  to  the  first  borrower  from  whom  the 
corporation  has  received  it.  To  give  due  effect  to  the  in- 
tent of  the -statute,  in  case  of  a  recovery  by  process  of  law 
before  the  loan  matures,  we  must  construe  "  the  amount  of 
loan  taken  by  the  borrower"  to  mean  the  sum  of  money 
actually  paid  to  or  received  by  him.  As  this  part  of  the 
section  does  not  go  into  effect  until  after  the  corporation 
shall  have  had  an  opportunity  of  reloaning  the  sum  thus 

'  Flounders  v.  Hs.wley,  78  Pa.  45. 
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recovered  at  a  greater  rate  of  interest  than  the  original 
loan,  this  construction  protects  both  the  first  borrower  and 
the  corporation." ' 

§  396.  A  similar  meaning  has  been  given  by  the  courts 
of  Maryland  and  Ohio,  to  the  words  "  loans  advanced,"  * 
"  sum  paid  or  advanced,"  ^  "  amount  borrowed,"  *  in  re- 
stricting the  charging  of  interest,  under  statutes  or  by-laws, 
to  the  amount  of  cash  actually  received  by  the  borrower, 
instead  of  allowing  interest  to  be  taken  upon  the  whole 
debt,  including  the  premium.  But,  where  the  by-laws 
provide,  that,  in  case  a  shareholder  who  had  received  a  loan 
shall  die,  "  his  or  her  heirs  or  legal  representatives  may  re- 
turn the  same  to  the  association,"  and  receive  from  it  the 
value  of  the  stock  of  the  decedent,  as  the  same  was  as- 
sessed at  the  annual  meeting  of  the  association  immediately 
preceding  his  decease,  "or  may  continue  to  pay  interest 
and  monthly  dues,  and  become,  in  all  respects,  a  member 
of  the  association  until  the  same  shall  terminate  ;  "  it  was 


'  Mercur,  J.,  in  Flounders  v. 
Hawley,  78  Pa.  45  (48).  A  princi- 
ple somewhat  similar  to  that  ex- 
pressed above,  and  in  the  section 
of  the  statute  referred  to,  seems  to 
te  at  the  bottom  of  the  rule  em- 
bodied in  the  constitutions  of  build- 
ing associations,  and  adopted  by 
the  courts  in  Georgia,  in  the  case 
of  a  defaulting  borrower;  he  must 
pay  back  the  money  he  got,  with 
such  an  advance  upon  it  as  will  en- 
able the  company,  at  the  lower  or 
higher  rates,  as  the  case  may  be,  at 
which  money  is  selling,  to  get  the 
same  monthly  interest  upon  it  as  he 
ought  to  pay  at  the  rates  he  got  it 
at;  to  be  ascertained  by  deducting 
from  the  par  value  of  the  shares, 
such  a  per  cent,  of  the  same  as  ad- 
vances were  sold  or  allotted  to 
members  at  the  last  regular 
monthly  meeting  next  before  the 
judgment,  and  adding  to  this  the 
dues  ou  such  share  for  each  default 
up  to  such  meeting,  and  any  fines 
that  may  be  due  for  such  default; 


not  grossly  in  excess  of  the  real  loss 
sustained  by  the  company  by  rea- 
son thereof.  Ocmulgee  Building 
and  Loan  Association  v.  Thomson, 
52  Ga.  427.  And  in  Richards  v. 
The  Bibb  County  •  Loan  Associa- 
tion, 24  Ga.  198,  it  is  said  that  the 
rate  obtaining  on  the  day  of  judg- 
ment being  taken  as  the  guide  in 
making  the  estimate,  if,  on  the  day 
of  sale,  that  estimate  was  no  longer 
correct,  the  party  affected  by  the 
change  might  have  the  judgment 
modified  accordingly. 

2  Forest  City  United  Land  and 
Building  Association  v.  Gallagher 
et  al. ,  25  Ohio  St.  208. 

'  The  Baltimore  Permanent 
Building  and  Land  Society  v.  Tay. 
lor,  41  Md.  409. 

■"  Oak  Cottage  Building  Associa- 
tion V.  Eastman  and  Rodgers,  31 
Md.  556.  See  also  Hawkeye  Bene- 
fit &  Loan  Association  v.  Black- 
burn, 48  Iowa,  385;  Burlington 
Mutual  Loan  Ass'n  v.  Heider,  55 
Id.  424. 
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held  that  if  the  heirs  or  legal  representatives  of  the  de- 
ceased shareholder  and  borrower  elect  to  return  the  loan, 
the  amount  to  be  returned  is  the  money  actually  received, 
together  with  the  premium  bid  for  the  preference,  and  not 
only  the  amount  actually  received  by  the  decedent.  Any 
other  construction,  it  was  said,  would  require  a  surrender 
by  the  association  of  the  benefits  of  the  contract  by  which 
the  decedent  had  obligated  himself  to  it, — a  surrender 
which  had  not  been  contemplated  or  reserved  in  the  con- 
tract.' 

Binding'  Force  of  Contract  of  Loan,  etc.,  Made  in  Pursu- 
ance of  Charter  and  Statutory  Powers. 

§  397.  This  contract,  whatever  it  may  lawfully  be, " 
under  the  particular  statutes  governing  the  building  associ- 
ation, is  absolutely  binding  upon  the  member  entering^ 
into  it,  as  well  as  upon  his  guarantor  or  co-obligor,^  and 
upon  all  who  stand  in  his  shoes.*  It  cannot  be  varied, 
without  the  borrower's  consent,  by  any  action  or  dereliction 
of  the  building  association  or  its  members ;  °  but  it  may 
become  partially  abrogated  by  the  premature  dissolution  of 
the  society ;  °  and  it  is  a  right  which  every  borrower  has, 
by  virtue  of  his  membership,  to  cancel  it  by  discharging 
his  obligation  to  the  society  at  any  time  in  advance  of  its 
maturity.'  The  contract  of  loan  itself,  in  terms,  contem- 
plates no  discharge  before  that  time ;  and  the  borrower  can 
rid  himself  of  his  obligation  only  by  giving  to  the  society 
an  exact  present  equivalent  of  what,  by  folloW^ing  out  the 
terms  of  the  contract,  would,  during  the  running  of  it,  pass 
from  the  member  to  the  society,  subject  to  such  reductions 

'  The  Licking  County  Savings,  Longshore,  8  Luz  Leg.  Reg.  ( Pa. ) 

Loan   and  Building  Ass'n  v.   Be-  199. 

bout's  Adm'r,  25  Ohio  St.  252.  ■■  A  purchaser  of  property  subject 

'  Hoboken  Building  Association  to  a  building  association  mortgage 

V.  Martin,  13  N.  J,   Eq.  428;  Wat-  isliable  to  make  monthly  payments, 

kins  V.  The  Workingnlen's  Build-  etc.,    as   stipulated    therein.      See 

ing  and  Loan  Association,  97  Pa.  post,  \  435.     Nor  can  he  complain 

514.  of  usury  in  the  transaction,  where 

'  Juniata  Building  Association  v.  it  was  in  accordance  with  the  stat- 

Mixell,  84  Pa.  313;  Massey  v.  The  ute  legalizing  such  contracts. 

Citizens'  Building  and  Saving  As-  =  See  aiite,  \\  141-142,  282. 

sociation  of   Paola,   22  Kan.   624;  «  See  post,  \\  522,  et  seqq. 

Relief  Saving  Fund  Association  v.  '  See  ante,  \\  128-129. 


362  THE  I,AW  OP  BUILDING  ASSOCIATIONS.      [CK.  XIII. 

as,  under  the  statutes,  or  by  special  compromise,  may  be 
granted.^  The  apparent  oppressiveness  of  the  bargain,  in 
the  absence  of  fraud  or  misrepresentation,  is  not  a  ground 
lor  relieving  the  borrower.^  In  a  case  arising  in  New 
York,'  where  it  was  urged  upon  the  court,  under  all  the 
circumstances  of  the  case,  Birdseye,  J.,  says  :  "*That  the 
defendent  is  required  to  pay  considerable  sums  of  money, 
every  month,  and  that  these  payments  may  be  increased  by 
fines  in  case  of  default,  and  that  such  fines  may  be  made 
heavier  for  a  continued  default,  forms  no  sufficient  reason 
for  declaring  the  contract  void,  in  the  whole,  or  even  pro 
tanto.  It  is  not  shown  or  pretended,  except  in  the  argu- , 
ments  of  counsel  that  the  defendant  did  not  fully  under- 
stand the  nature  of  the  bargain  made  ;  or  that  he  could  not 
have  calculated  the  precise  amount  he  would  be  bound  to 
pay ;  or  that  he  has  been  in  any  manner  deceived,  de- 
frauded, or  misled,  either  in  joining  the  association,  or  bid- 
ding for  the  shares  and  paying  his  premium.  His  engage- 
ment may  be  an  onerous  one.  But  all  his  associates  en- 
tered into  the  same  engagement  and  assumed  the  same 
burden.  For  aught  that  appears,  they  have  borne  those 
burdens,  and  made  all  their  payments  regularly,  in  the  ex- 
pectation that  the  defendant  and  every  other  member, 
would  do  the  same,  and  thus  the  winding  up  of  the  associ- 
ation, and  the  termination  of  the  tax  upon  them,  would  be 
speeded.  To  release  the  defendant  from  his  contract,  or 
any  part  of  it,  is  only  imposing  on  each  of  them  so  much 
greater  burden,  and  requiring  a  proportionate  extension  of 
payments,  to  an  early  relief  from  which  they  are  justly  en- 
titled. The  defendant  must  continue  to  pay  into  the  com- 
mon fund  the  sum  he  agreed  to  pay ;  and  if  the  other 
members  of  the  association  comply  with  their  agreement, 
all  of  them  will  be,  at  no  very  distant  day,  relieved  from 

'See  ante,  J§  130,  etseqq;  141-142.  ican  Building  and  Loan  Associa- 

'  Citizens'  Mutual  Loan  and  Ac-  tion,  (U.  S.  C.  C,  W.  D.  Ark.)  52 

cumulating    Fund   Association    v.  Fed.  Rep.  618';  40  Am.  and  Engl. 

Webster,    25   Barb.    (N.    Y.)   263;  Corp.  Cas.  375. 

Watkins  v.  Workingmen's  Building  ^  Citizens'  Mutual  Ivoan  and  Ac- 

and  Loan  Association,  97  Pa.  514.  cumulating  Fund  Association,  ubi 

Compare,  however,  Tilley  v.  Amer-  supra. 
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the  necessity  of  making  further  contributions."  "  They 
may  not  then  have  realized  the  benefits  they  worked  for. 
They  will,  perhaps,  have  learned  that  the  proprietor  is  the 
best  guardian  of  property ;  that  the  making  of  extrava- 
gant gains  involves  great  risks  or  great  burdens ;  and  that 
the  steady  accumulations  of  honest  industry  are  the  surest 
way  to  wealth.  But  they  will  have  met  with  no  losses 
which  a~  reasonable  prudence  would  not  have  enabled  them 
to  foresee  and  measure." 

Practical  Results  of  Building  Association  Loans. 

§  398.  As  to  the  practical  working  of  building  associa- 
tions, as  shown  in  these  transactions. of  loan  and  advance- 
ment, it  does  not  cover  the  whole  ground,  to  say,  with 
Strong,  J.,'  that  they  are  "  but  agencies  for  obtaining 
usurious  interest  from  the  necessitous  and  unwary ; "  or,  with 
Whelpley,  C.  J.,^  "that  they  are  but  organized  societies  of 
legalized  usurers,  and  that,  by  their  operation,  the  invest- 
ments of  needy  members  are  absorbed  by  the  usury  paid  to 
those  more  able.  The  only  advantage  secured  is  enabling 
borrowers  to  repay  a  loan  by  monthly  payments  somewhat 
within  their  means.  In  all  ordinary  cases,  it  is  a  most  ex- 
pensive way  of  obtaining  a  loan,  and  when  it  is  obtained, 
the  borrower  is  utterly  unable  to  tell  what  rate  of  interest 
he  is  to  pay,  or  how  soon  his  debt  will  be  extinguished." 
It  may,  with  equal  reason,' be  said  that  "  these  associations 
are  founded  on  mathematical  calculations,  and  a  close 
scrutiny  of  their  charters  will  show  that  their  rules  are 
based  upon  the  highest  principles  of  equity  and  fairness. 
Their  fundamental  idea  is,  that  one  who  has  the  privilege 
of  paying  money  advanced  to  him,  in  small  sums,  monthly, 
can,  in  consequence  of  the  slight  strain  the  payment  makes 
on  his  resources  each  month,  pay  a  large  per  cent,  for  the 
use  of  that  money,  and  the  whole  scheme,  adopting  this  as 
its  fundamental  idea,  is  based  upon  fairness  and  equity  to 
all  parties." '     None  of  these  statements  do  exact  justice. 

'  North  American  Building  Ass'n  '  Ocmulgee   Building  and  Loan 

V.  Sutton,  35  Pa.  463  (468).  Association   v.  Thomson,    52    Ga. 

*  Franklin  Building  Association  427. 
V.  Marsh,  29  N.  J.  L.  225. 
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Aside  from  the  legal  aspect  of  the  transaction,  the  theory 
of  a  building  association  loan  is  different  from  that  of  other 
loans.  Theoretically,  and,  in  most  cases,  practically,  the 
borrowing  member  of  a  building  association  aims  at  be- 
coming the  owner  of  property  by  means  of  small  pay- 
ments, spread  over  a  number  of  years, — ^payments  corres- 
ponding as  nearly  as  possible  to  the  rent  he  would  other- 
wise be  obliged  to  pay  for  the  same  property..  Now, 
private  mortgagees,  or  money-lending  corporations  other 
than  these  societies,  would;  in  the  vast  majority  of  cases, 
object  to  such  small  partial  payments' ;  and  whilst  it  is  true 
that  the  borrower  might  put  by  small  sums  until  the 
amount  would  be  sufficient  to  pay  the  whole  debt, — yet,  on 
the  one  hand,  in  doing  so  he  would  be  the  loser  to  the  ex- 
tent of  the  interest  the  association  allows  him  on  his  pay- 
ments, and  which  he  could  not  get  elsewhere ;  and,  upon 
the  other  hand,  the  likelihood  is  that  those  small  sums 
would  not  be  put  by,  because  such  a  course  practically  in- 
volves a  greater  amount  of  self-denial  than  most  persons 
possess.  In  this  respect,  the  pressure  exerted  by  the 
system  of  fines  and  penalties  adopted  by  building  associa- 
tions operates,  in  point  of  fact,  most  beneficially  for  the 
member.  And  furthermore, — and  this  is,  to  a  poor  man, 
one  of  the  greatest  advantages  in  borrowing  from  a  build- 
ing association, — ^he  can  obtain  a  larger  sum,  in  proportion 
to  the  value  of  the  property,  than  he  could  raise  upon  it 
from  other  sources.  '•'  Private  mortgagees  are  not  advised 
to  lend  more  than  two-thirds  of  the  value  of  land,  and  one- 
half  of  houses  ;  but  building  societies  can  afEord  to  advance 
a  much  larger  proportion,  indeed,  to  nearly  the  value  of 
the  property,  partly  because  the  principal  sum  at  once  be- 
gins to  be  reduced  by  means  of  the  periodical  payments,' 

'  This  statement  is  not  perfectly  ber's  credit  upon  winding  up,  for 

accurate,   because  payments  upon  the  claim  of  the  society  against  him 

stock  are  not,  ipso  facto,  payments  on  account  of  his  advancement; 

to  the  mortgage.    See  post,  \\  477  ante,  §§  329-340),  is  the  result  ex- 

et  seqq.     But,  "in  a  general  way,  pected  to  happen."     State,  Wash- 

this  view  may  seem  fair,  because  an  ington  B.   and  L.  Ass'n,  pros.  v. 

exchange  of  one  for  the  other  (the  Hornbacker,  42  N.  J.  L.  635  ;  S.  P., 

accumulation   of   stock-payments,  Randall  z;.  Nat'lB.,  L.  and  Protect, 

profits,  etc.,  standing  to  the  mem-  Union,  (Neb.)  60  N.  W.  Rep.  1019. 


§  399-]  PREMIUM.  365 

and  partly  because  these  societies,  being  co-operative  asso- 
ciations, may  recoup  losses,  arising  from  bad  securities  here 
and  there,  from  general  funds  and  resources." ' 


CHAPTER  XIV. 

PREMIUM. 

§399.  Definition  of  premium  generally.     Gross — Installment  premium. 

§  400.  Gross  premium.     Its  true  nature  and  method  of  payment. 

§  402.  For  purposes  'oi  computation  must  be  treated  as  a  deduction. 

I  403.  Interest  upon  premium. 

?  405.  Abatements,  discounts,  and  remissions  on  premium. 

I  407.  Installment  premiums.     Increased  interest. 

I  409.  Premium  must  be  fixed  by  free  competition.  Minimum  premium. 

DefiQition    of    Premium    Generally.    Gross— Installment 
Premium. 

§  399.  "  The  premium  is  a  bonus  charged  to  a  stock- 
holder wishing  to  borrow,  for  the  privilege  of  anticipating 
the  ultimate  value  of  his  stock,  by  obtaining  the  immedi- 
ate use  of  the  money  his  stock  will  be  worth  at  the  wind- 
ing up."  ^  The  liquidation  of  this  charge  is  contemplated 
and  accomplished  in  one  of  two  wiys.  Either  (i)  the  bor- 
ro:wer  agrees  to  relinquish  to  the  society  a  certain  propor- 
tion of  the  par  value  of  each  share  bought  out,  the  associ- 
ation presently  handing  over  to  him  the  difference  ;  or  (2) 
the  borrower  agrees  to  pay  to  the  society  a  certain  period- 
ical sum  or  percentage  in  addition  to  what  his  dues  and 
mere  interest  would  amount  to,  or  (which  is  the  same 
thing)  to  increase  his  interest  or  redemption  money  by  a 
certain  percentage  payable  together  with  and  as  part  of  the 
one  or  the  other.  The  former  method  is  the  gross  premium 
plan,  the  original  and  interminating  and  serial  societies 
probably  the  prevailing  one.  The  other  is  the  installment 
premium  plan,  most  frequently  adopted  in  permanent  so- 
cieties. 

'  See  Barry,  on  Building  Socie-      Way  to  Wealth,  p.  97;  Sulivan  v. 

ties,  §  103.  Jackson  Building  and  Loan  Associ- 

'  Wrigley,    The    Workingman's      ation,  70  Miss.  94;  12  So.  Rep.  590, 


366  THE  LAW  OP  BUILDING   ASSOCIATIONS.       [CH.  XW. 

I 

Gross  Premium,    Its  true  Nature  and  Method  of   Pay- 
ment. 

§  400.  In  efifect,  the  gross  premium  is  the  conventional 
difference  between  the  par  value  of  the  share  advanced, 
and  the  amount  actually  received  by  the  borrower.  It  is 
not,  therefore,  a  cash  payment  which  he  is  obligpd  to  make 
upon  obtaining  his  preference ;  nor  can  it  properly  be  said 
to  be  a  deduction  made  at  the  time  from  any  money  be- 
longing to  him.  Its  true  nature  appears  most  clearly 
where  the  form  of  the  transaction ,  of  loan  is  that  of  a  sale 
to,  and  redemption  by,  the  society  of  the  shares  held  by 
the  member,  which  indeed  appears  to  be  the  oldest  method. 
His  duty  as  a  member  being  to  keep  up  his  payments  to 
the  society,  hntil  it  is  ready  to  wind  up,  he  offers  to  sell  to 
it  his  prospective  interest,  in  right  of  his  shares,'  in  its 
final  accumulations,  whilst,  at  the  same  time,  binding  him- 
self to  the  continuance  of  those  payments  which  are  in- 
tended eventually  to  raise  the  shares  to  their  fixed  par 
value.^  A  number  of  shareholders  being  in  competition 
for  the  same  advancement,  the  society  selects  him  who  will 
relinquish  to  it  the  prospective  dividend  upon  his  shares  in 
exchange  for  the  lowest  present  cash  payment  per  share. 
The  borrower  thus  sell^.  the  future  dividend  upon  his  shares 
at  a  discount ;  the  society,  its  funds  at  a  premium ;  but 
there  is  neither  a  transfer  of  money  to  the  society,  to  cover 
the  premium,  nor  a  deduction  from  anything  belonging  to 
the  borrower  to  liquidate  the  discount.  There  is  simply 
an  agreement,  on  the  part  of  the  borrower,  to  continue 
making  his  regular  payments,  until  his  shares  have  reached 
their  par  value,  the  whole  of  which,  he  agrees,  shall  be- 
long to  the  society,  notwithstanding  the  amount  he  has,  in 
fact,  received  from  them  is  less  than  such  par  value,  by  the 
amount  he  has  allowed  the  society  by  way  of  discount,  or 
premium.  The  benefit  of  this  arrangement  the  society 
reaps  when  its  assets  become  distributable,  in  that  then  the 

1  It  seems  to  be  entirely  inaccu-  do  not  occur.     See  ante,  J?  146-148, 

rate  to  say  that  he  sells  his  shares;  and  cases  there  examined, 

for  that  implies  a  relinquishment  of  ^  Pagan  v.  People's  Sav.  and  Loan 

his  membership  and  extinction  of  Association,  (Minn.)  57 N.W.  Rep. 

the  stock,  pro  tanto  ;  results  which  142. 
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whole  value  of  the  advanced  share  falls  into  the  common 
fund,  from  which  originally  was  taken  only  a  portion  of 
what  that  share  was  expected  to  be  worth.  And  it  is  the 
same  thing  where  the  obligation  the  borrower  gives  to  the 
'  association  "  is  nominally  for  the  repayment  of  the  loan, 
but  particularly  for  the  payment  of  the  monthly  dues  on 
the  stock  and  legal  interest  on'  the  loan,  until  the  associa- 
tion is  able  to  divide,  to  each  share  of  stock  held  by  the 
members,"  ^  the  par  value  of  those  shares  as  fixed  in  the 
charter.  Assuming  that  the  sum  the  borrower  actually  re- 
ceived is  covered  by  a  certain  proportion  of  the  whole 
number  of  dues,  payments  of  various  kinds,  and  profits, 
which  go  to  make  up  the  total  value  of  his  matured  share  ; 
there  is  still  another  portion  left,  equal  to  the  difference  be- 
tween that  value  and  what  he  really  got,  viz.  ;  the  premium 
he  agreed  to  pay.  Now,  the  society  appropriates  the  whole 
according  to  the  bargain  ;  and  thus  the  premium  is  paid  at 
precisely  the  same  time  at  which  the  society  is  reimbursed 
for  the  advance  made  to  its  member,  that  is  to  say,  when  it 
is  ready  to  wind  up  and  distribute  its  assets. 

§  401.  The  premium  cannot,  therefore,  in  any  sense  be 
said  to  be  a  prepayment  by  the  borrower,^  and  the  taking 
of  such  on  the  part  of  the  society,'would  undoubtedly  be 
beyond  what  the  Legislature  contemplated,  and  therefore 
usurious.^  Nor,  in  any  proper  sense,  can  it  be  regarded  as  aii 
actual  deduction  from  money  which  either  belonged  to  him 
in  the  hands  of  the  society,  or  which  he  was  entitled  to  re- 
ceive from  it.  At  the  time  when  he  received  the  loan,  he 
had,  as  yet,  nothing  in  the  society  but  a  prospective  in- 
terest in  its  final  accumulations,  in  proportion  to  the  num- 
ber of  his  shares.  These  are,  to  be  sure,  estimated  at  a 
certain  figure.  They  may,  however,  never  reach  it,  they 
may,  indeed,  exceed  it ;  but,  for  the  present,  there  is  not 
any  basis  for  a  deduction, — no  certain  figure  describing  an 
amount  which  belonged  to  him,  or  which  he  was  entitled 
at  the  time  to  receive.     For  thereto  he  becomes  entitled 

'  Wrigley,  Workingman's  Way  to      Loan  Association,  70  Miss.  94;  ig 
Wealth,  p.  67.  So.  Rep.  590. 

°  Sulivan  v.  Jackson  Building  and         '  See  ibid. 
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only  by  reason  of  his  willingness  and  ability  to  surpass  his 
competitors  in  undertakings  looking  towards  the  remission 
of  future  obligations  presumptively  accumulating  in  his 
favor  against  the  society.  Hence,  it  was  said  in  Pennsyl- 
vania, in  answer  to  the  claim  of  a  defendant  in  a  judgment 
which  had  been  given  by  him,  as  borrower,  to  a  building 
association,  and  which  embraced  the  whole  debt,  principal, 
premium  and  interest :  "  It  is  a  mistake  to  suppose,  as 
was  claimed  by  the  defendant,  that  he  has  paid  the 
premium.  He  only  promised  to  pay  it.  It  was  inserted  in 
the  judgment  note,  and  is  now  being  collected."  '  Because 
gross  premiums  are  neither  deductions  nor  prepayments, 
they  are  not  presently  earnings  of  the  society  from  which, 
under  a  statute  permitting  it  to  declare  dividends  from  its 
earnings,  dividends  may  be  declared.^ 

For  Purposes  of  Computation  must  be  Treated  as  a  De- 
duction. 

§  402.  For  the   purpose,  however,   of  computing  the 

amount  which  a  member  agreeing  to  a  certain  premium  is 

'  Paxson,  J.,  in  Watkins  z/.  The  the  fixed  value  of  his  shares  in  full." 
Workingmen's  Building  and  Loan  It  is  submitted  that  this  description 
Association,  97  Pa.  514.  Both  this  is  inaccurate.  It  is  not  "  the  right 
case  and  Sulivan  v.  Jackson  B.  and  of  presently  receiving  the  fixed 
L.  Ass'n,  supra,  refer  to  gross  pre-  value  of  the  shares,"  which  the  so- 
miums.  That  installment  premiums  ciety  sells,  subject  to  any  deduction 
are  neither  prepayments  nor  deduc-  upon  that  value;  but  the  right  of 
tions  is  too  plain  for  discussion. —  anticipating  that  fixed  value  by  re- 
in Low  Street  Building  Association  ceiving  what,  in  the  borrower's 
No.  6  V.  Zucker,  48  Md.  448,  the  opinion.may  be  a  present  equivalent 
transaction  is  described  to  be  this:  of  that  future  dividend.  Thediffer- 
"  The  association  proposes  to  sell  to  ence  between  these  two  values,  the 
the  shareholder  the  right  ofpres-  premium,  he  promises  to  make  up 
ently  receiving  the  fixed  value  of  in  raising  his  share,  for  the  benefit 
the  shares  upon  being  allowed  a  of  all  the  members  of  the  society, 
certain  deduction  from  the  amount,  to  its  par  value.  When  that  is  ac- 
commonly  called  a  bonus,  it  being,  complished,  the  society  absorbs  the 
in  fact,  a  deduction  made  at  the  whole,  and  then  only  is  the 
time,  and  the  shares  thus  discount-  premium  paid, 
ed  or  redeemed  are  to  be  paid  for  '  Marks  v.  Monroe  Perm.  Sav. 
by  the  continuance  of  the  subscrip-  and  Loan  Association,,  (Supr.  Ct. ) 
tions  and  payment  of  weekly  dues,  52  N.  Y.  S.  R.  451.  Comp.,  contra, 
and  fines,  if  any  incurred,  until  the  Boone  v  Homestead  Loan  Associa- 
required  amount  shall  be  raised  to  tion,  (Supr.  Ct.)  23  N.  Y.  Supp. 
pay  each  unredeemed  shareholder  203. 
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entitled  to  receive  in  cash,  it  must  be  treated  as,  theoretic- 
ally, a  deduction.  The  reason  is,  that  in  offering  its  money 
to  borrowers,  the  society  adopts,  as  the  basis  of  each  loan, 
the  par  value  of  the  shares.  Upon  this  basis  the  premium 
is  bid, — ^so  much  upon  each  share  advanced  ;  and,  in  ascer- 
taining the  sum  then  coming  to  the  applicant,  the  figure 
of  the  premium  contracted  for  is  deducted  from  the  figure 
representing  the  par  value  of  the  share, — the  difference  be- 
ing the  actual  advancement  of  money  to  be  made.  But  it 
is  apparent  that  this  is  a  rule  of  computation  merely, 
necessitated  by  the  fact  that  a  member  is  ordinarily  entitled 
to  incur  liabilities  to  the  association,  not  exceeding,  in  the 
whole,  the  par  value  of  the  shares  he  holds  in  its  stock. 
Now,  if  it  were  attempted  to  add  the  premium  he  bids  to 
the  par  value  of  such  shares,  his  debt  to  the  association 
would  clearly^  be  in  excess  of  what  is  lawfully  allowable. 
In  other  words,  if  the  member,  holding  five  shares  in  the 
society,  of  a  prospective  aggregate  value  of  |iooo,  be, 
under  the  law  and  the  rules  of  the  society,  entitled  to  re- 
ceive a  "  loan  "  of  that  amount  and  not  beyond  ;  and,  in 
competing  for  the  advance,,  he  be  accepted  upon  the  offer 
of  a  premium  of  $50  per  share,  then  his  whole  debt  or 
loan  not  being  permitted  to  exceed  $1000,  it  is  evident, 
that,  to  ascertain  the  amount  he  is  entitled  to  receive,  the 
sum  of  #250  must  be  deducted  from  $1000.  If  it  were 
added  to  $1000,  the  borrower  actually  receiving  that 
amount,  instead  of  $750,  his  debt  to  the  society  would  be 
$1250,  i.e.^  #250  in  excess  of  what  it  lawfully  may  be.  He 
would,  therefore,  be  obliged  to  make  up  to  the  society  such 
an  amount  as  would  eventually  render  his  shares  worth 
$250  more  than  their  fixed  value,  according  to  the  value 
fixed  for  all  the  shares  ;  whereas,  the  manifest  intention  of 
the  I^egislature,  and  the  very  nature  and  operation  of  the 
building  association  scheme,  is  to  balance,  upon  final  set- 
tlement, the  pai^  value  of  the  sharfes  standing  to  the  bor- 
rower's credit,  and  which  have  been  advanced  against  his 
indebtedness,  so  that  the  one  shalf  cancel  the  other.'  This, 
then,  is  what  is  properly  meant  by  deducting  the  premium 

'  Wrigley,  Workingmen's  Way  to  Wealth,  p.  67. 
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in  advance,  viz.,  that  the  amount  of  the  cash  advanced  to 
the  member,  together  with  the  premium  bid  by  him,  shall 
not  exceed  the  par  value  of  his  shares,  which  is  adopted  as 
a  basis  for  the  loans,  and  which  his  regular  contributions  are 
calculated  to  make  up  in  the  course  of  the  running  of  the 
building  association.  It  was,  therefore,  held  in  Maryland 
that  an  association  incorporated  under  an  act^  which 
authorized  premiums  and  interest,  or  either,  to  be  "  de- 
ducted in  advance,"  had  no  right  to  add  a  premium  of 
$250  to  a  loan  of  $1000,  being  the  par  value  of  the  shares 
advanced,  taking  a  mortgage  for  $1350  repayable  in  monthly 
installments,  for  130  consecutive  months,  of  $io./\.ij^  dues, 
and  of  #6.25  for  interest  and  bonus  ;  and  that  a  contract  so 
made,  not  being  in  conformity  with  the  statutory  require- 
ments, was  usurious,  and  could  be  enforced  only  for  the 
amount  actually  advanced,  and  lawful  interest,  excluding 
all  excessive  interest  exacted  or  paid  in  the  shape  of  bonus 
or  otherwise.^  On  the  other  hand,  where  a  borrower  offered 
a  gross  premium  for  a  loan  in  the  shape  of  a  percentage, 
and  the  sbciety  by  -its  entire  course  of  dealing  thereafter 
with  him  recognized  that  the  .premium  bid  was  to  be  com- 
puted, not  upon  the  par  value  of  the  shares,. but  upon  the 
amount  actually  advanced,  and  its  complaint  in,  a  suit  to 
foreclose  so  treated  it,  it  was  held  that  the  association  was 
bound  to  such  computation.' 

Interest  Upon  Premium. 

§  403.  The  nature  of  the  premium,  being  neither  a  de- 
duction ,nor  a  prepayment,  forbids  the  charging  of  interest 
upon  it,  unless  expressly  permitted  by  statute.  If  it  were 
a  deduction,  it  would  be  analogous  to  the  bonus  reserved 
in  advance  by  usurers  upon  loans  made  by  them,  ostensibly 
at  legal  interest,  the  debtor  being,  nevertheless,  required  to 
■  pay  that  interest  upon  the  whole  nominal  sum,  as  if  he  had 
received  it  entire ;  thus  virtually  paying  interest  tipon  the 
bonus.     If  it  were  intended  to  be  a  prepayment,  the  bor- 

'  Act  1868,  Ch.  427.  3  Mutual  Building  and  I/)an  As- 

'  Birmingham   v.  -The  Maryland  sociation  v.  Tascott,  143  111.  305;  32 

Land  and  Permanent  Homestead  N.  E.  Rep.  376;  40  Am.  and  Engl. 

Association,  45  Md.  541.  Corp.  Cas.  361. 
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rower,  since  he  does  not,  in  fact,  hand  it  over  immediately, 
ought  to  pay  interest  upon  it  to  the  society  as  for  the  for- 
bearance of  a  debt  presently  due.  In  either  case,  the 
legality  of  the  premium  would  seem  to  draw  after  it  the 
legality  of  interest  upon  the  premium.  Such,  however,  is 
not  the  character  or  office  of  the  premium.  It  is  simply 
the  amount  which  the  member,  in  consideration  of  im- 
mediate payment,  declares  himself  willing  to  relinquish  to 
the  society  upon  the  credit  coming  to  him  at  the  final  dis- 
tribution,^the  period  to  which  alone  the  whole  arrange- 
ment has  reference.  It  is  manifest  that  the  claim  of  in- 
terest upon  premiums,  so  understood,  constitutes  a  paradox 
for  which  there  can  be  no  apology  except  that  of  positive 
legislative  grant.  In  Ohio,  the  court  says  ;  "  The  statute 
does  not  authorize  the  exaction  of  interest  on  the  premium. 
The  extent  of  the  plaintiff's  demand,  exclusive  of  fines,  is 
to  require  the  payment  of  the  stated  dues  and  interest  on 
the  money  advanced,  until  the  time  arrives  for  winding  up 
the  affairs  of  the  association.  The  premium  is  then  to  be 
accounted  for  by  the  borrower  as  so  much  advanced  towards 
the  redemption  or  payment  of  his  stock.  Interest  is  in- 
tended by  the  statute  as  a  compensation  for  the  use  of  the 
money  the  borrower  receives.  The  higher  the  premium, 
the  less  money  the  borrower  gets,  and,  if  interest  can  also 
be  charged  on  the  premium,  the  less  money  he  has  to  use, 
the  higher  the  rate  of  interest  he  will  have  to  pay  for  it. 
A  declared  object  of  the  statute,  as  expressed  in  its  title,  in 
authorizing  these  associations,  is  to  enable  their  members 
to  obtain  for  themselves  homesteads.  To  justify  an  ex- 
action so  well  calculated  in  its  practical  results  to  defeat 
this  object,  as  this  exorbitant  demand  for  interest,  the  au- 
thority for  it  ought  to  be  unequivocally  expressed."  '  The 
Supreme  Court  of  Mississippi  ^  characterizes  the  argument 
in  favor  of  the  allowance  of  interest  upon  the  premium,  in 
the  absence  of  express  statutory  sanction,  as  "  but  the  win- 

'  Forest  City  United  Land  and  So  Rep.  590.     The  refusal,  in  that 

Building  Association  v.  Gallagher  case,  to  permit  interest  upon  pre- 

et  al ,  25  Ohio  St.  208.  mium  is  reiterated  in  Goodman  v. 

^  Sulivan  v.  Jackson  Building  and  Durant  Building  and  Loan  Associa- 

Loan  Association,  70  Miss.  94,  12  tion,  (Miss.)  14  So.  Rep.  146. 
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ning  and  seductive  effort  to  win  the  beguiled  assent  of  the 
judgment  to  the  taking  of  interest  on  a  sum  never  ad-  - 
vanced  or  loaned,  a  purely  imaginary  but;' precious  fancy  of 
the  usury  taker  ;  a  sum  called  a  '  premium,'  which  the  bor- 
rower has  virtually  surrendered  and  the  association  accepted ; 
a  sum  which  the  borrower  is  never  to  see  again,  but  which 
the  association  really  has  the  only  beneficial  interest  in,  and 
which,  if  there  be  no  miscarriage,  the  association  will 
finally  put  bodily  into  its  coffers."  The  claim  of  interest 
upon  the  premium  has  also  been  expressly  held  unlawful 
and  essentially  usurious  in  Maryland,'  West  Virginia,^  and 
Iowa,'  as  well  as  in  Kentucky  *  and  Tennessee/  and  ought 
to  be  so  regarded  except  where  distinct  legislative  ratifica- 
tion will  avail  to  legalize  it. 

§  404.  Under  such  distinct  and  effective  legislative 
sanction,  the  charge  of  interest  upon  premium  is  unques- 
tionably legalized  in  Pennsylvania  ^  and,  it  seems,  in  Min- 
nesota,' New  York,^  Alabama'  and  North  Dakota."  Jn 
New  Jersey,  indeed,  it  is  said,  "that,  when  the  statute 
gives  the  parties  a  right  to  agree  upon  a  premium  for  a 
loan  without  restriction,-  they  have  a  right  to  agree  that 
the  premiuin  shall  consist  of  a  sum  payable  presently  out 

'  The  Baltimore  Permanent  ing  Association,  2  Cold.  418,  not, 
Building  aiid  Land  Society  v.  Tay-  apparently,  overruled  in  this  re- 
lor,  41  Md.  409.  See  also.  Oak  spect  by  Patterson  v.  Working- 
Cottage  Building  Association  v.  men's  B.  and  L.  Association,  14 
Eastman  and  Rodgers,  31  Md.  561;  I<ea.  677. 

Williar  j/.  The  Butcher's  Loan  and  *  See    Acts,    12    April,   1859;  29 

Annuity    Ass'n,   45    Id.   546;    Bir-  April,    1874;  7  June,    1879;  [Build- 

mingham  v.  The  Maryland  Land  ing]  Association z).  Neurath,  2  W.N. 

and  Permanent  Homestead  Ass'n,  95 ;  Building  Association  f.  George, 

45  Id.  541.  3  Id.   239;  Selden  v.  The  Reliable 

Tarker  v.  U.  S.  Building,  etc..  Savings  and  Building  Association, 

Association,  19  W.  Va.  744.  32  P.  P.  Smith,  336. 

'  Hawkeye    Benefit    and     Loan  '  Fitzgerald  v.  Hennepin  County, 

Ass'n  V.  Blackburn,  48  Iowa,  385;  etc..   Association,  57  N.  W.  Rep. 

Burlington  Mutual  Loan  Associa-  io65. 

tion  V.  Heider,  55  Id.  424.  8  citizens'  Mut.,  etc..  Association 

'  Gordon  v.  Winchester  Building  v.  Webster,  25  Barb.  263. 

and  Accumulating  Fund  Associa-  "Montgomery,  etc.,  Association 

tion,  12  Bush,  no;  Herbert  v.  The  v.   Robinson,  69  Ala.  41^. 

Kenton  Building  and  Saving  Asso-  '»  Vermont  Loan  and  Trust  Co.  v. 

ciation  of  Covington,  11  Id.  296.  Whithed,  49  N.  W.  Rep.  318. 

»  Martin  v.  The  Nashville  Build- 
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of  the  amount  loaned,  or  of  a  sum  payable  in  the  future, 
with  interest  meanwhile,  or  without  interest,  and  that  it  is 
for  the.  courts  simply  to  give  effect  to  their  agreement."  ^ 
The  "  loaii  "  was  of  |8ooo,  the  premium  $1000,  the  actual 
advance  $7000.  The  court  treats  the  transaction  as,  in 
effect,  an  advance  of  |8ooo,  upon  which  interest  was 
chargeable,  and  a  payment  by  the  borrower  to  the  associa- 
tion of  the  premium  of  #1000  out  of  said  advance,  leaving, 
of  course,  the  amount  of  the  loan  and  his  interest  liability 
upon  it  untouched.  But,  as  has  been  seen,  this  is  not  an 
accurate  view  of  the  transaction. 

Abatements,  Discounts,  and  Remissions  on  Premium. 

§  405.  It  is,  of  course,  within  the  discretion  of  the 
building  association,  to  allow  abatements,  discounts,  or  re- 
missions upon  the  premium  bid  by  any  applicant  for  a  loan 
under  certain  specified  circumstances.  Such,  indeed,  is  the 
custom  in  many  societies,  at  least  in  Pennsylvania. 
"  Where  a  member  has  simply  paid  dues  on  a  certain  series 
of  stock,  without  borrowing,  for  one  or  more  years,  and 
then  borrowers,  an  allowance  of  ten  per  cent,  is  made  upon 
the  premium  bid  (the  rate,  it  is  believed,  most  usual)  for 
each  year  that  has  expired  since  the  series  of  stock  on 
which  he  borrows  was  issued.  For  instance,  were  he  to 
borrow  on  a  series  of  stock  at  any  time  during  the  running 
of  the  second  year  of  its  existence,  say  at  thirty  per  cent., 
he  would  be  allowed  a  deduction  at  ten  per  cent,  off  the 
premium,  thus  reducing  the  premium  to  twenty-seven  per 
cent.  If  the  stock  is  in  its  third  year,  twenty  per  cent, 
will  be  deducted,  reducing  the  premium  to  twenty-four  per 
cent.  If  it  is  in  its  sixth  year,  five-tenths,  of  fifty  per  cent, 
will  be  deducted,  reducing  the  premium  to  fifteen  per  cent. 
This  is  manifestly  a  just  and  reasonable  provision,  as  it 
would  be  unfair  to  charge  one  as  much  premium  for  the 
use  of  money  borrowed  in  the  second,  third'  or  fifth  year  of 
a  series,  as  is  charged  one  borrowing  during  the  first  year, 
and  who  would  then  have  the  use  of  the  money  during  the 

'  Bowen  v.  Lincoln  Building  and      28  Atl.  Rep.  67. 
Loan  Association,  (Ct.  ofE.  and  A. ) 


374  TH^  LAW~  OF  BUILDING  ASSOCIATIONS.       [CH.  XIV. 

entire  running  of  the  series."  ^  It  has  already  been  seen 
that  it  is  lawful  for  a  building  association  to  compromise 
with  a  borrowing  member,^  and  that,  at  all  events,  when 
the  compromise  has  taken  effect,  the  society  is  not  in  a 
position  to  dispute  the  validity  of  the  arrangement  under 
which  it  was  done.' 

§  406.  Upon  repayment  of  the  loan,  previously  to  its 
maturity,  such  remissions,  or  discounts,  may  become  oblig- 
atory upon  the  association,  under  the  statues  or  under  the 
provisions  of  its  own  by-laws.  These  cases  occur,  (i)  upon 
voluntary  repayment ;  *  (2)  when  the  mortgage  becomes  di- 
vested and  repayable  by  operation  of  law  upon  a  judicial 
sale  of  the  property  mortgaged  after  the  borrower's  de- 
cease ; '  (3)  where,  upon  collection  of  the  member's  debt  by 
legal  process,  a  greater  sum  being  realized  than  the  amount 
actually  advanced  to  the  member,  and  a  reloan,  at  a  pre- 
mium, is  made  of  the  money  collected,  the  society  is  required 
to  return  to  the  first  borrower  one  of  the  two  premiums 
realized  upon  the  same  money.^  It  has,  however,  been 
held  in  Illinois  that  a  provision  that  a  borrower  who  repays 
his  loan  within  eight  years  shall  be  entitled  to  a  rebate  on 
his  premium,  applies  only  to  voluntary  repayments  before 
maturity,  and  not  to  the  case  of  a  foreclosure  of  the  bor- 
rower's mortgage,  before  the  expiration  of  eight  years,  be- 
cause of  a  failure  to  pay  dues.'^ 

Installment  Premiums.    Increased  Interest. 

§  407.  The  statutes  authorizing  the  reservation  of 
premiums  have,  in  general,  been  understood  to  mean  a 
definite  sum  for  the  whole  period  of  the  loan,  and  not  any- 

'  Wrigley,    Workingman's  Way  HennepinCounty,  etc.,  Association, 

to  Wealth,  pp.  73-74.  (Minn.)  57  N.  W.  Rep.  1066,  it  was 

=  See  ante,  §?  143-144,  325.  decided,  that,  the  rules  providing 

'  See  ante,  U  143-144-  for  repayment  before  maturity  by 

*  See  ante,  §§  130,  et  seqq.  charging  one-ninth  of  the  premium 

5  See  ante,  ?  148.  for  every  year  up  to  nine,  and  a  re- 

»  See  ante,  ??  395-396-  bate  of  one-ninth  for  every  year 

'  Mutual  Building  and  Loan  As-  less  than  nine,  interest  was  to  be 

sociation  v.  Tascott,  143  111.  305;  32  charged  on  the  premium  for  every 

N.  E.  Rep.  376;  40  Am.  and  Engl.  full  year  the  building  association 

Corp.  Cas.   361.     In   Fitzgerald   v.  (and  the  loan)  actually  ran. 
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thing  whatever  that  the  parties,  in  their  contract,  may 
choose  to  denominate  a  bonus  or  premium.  A  building 
association,  making  a  loan,  stipulated  for  the  return  of  the 
principal;  for  the  payment  of  legal  interest  monthly,  in 
advance,  and  for  the  payment  of  a  bonus  of  one  per  cent., 
also  monthly  in  advance.  Upon  a  suit  to  foreclose  the 
mortgage  securing  this  loan,  the  court  held  that,  although 
one  portion  of  the  sum  to  be  paid  monthly,  for  the  use  of 
the  money,  was  called  interest,  and  another  portion  a 
bonus,,  yet,  in  truth  and  in  fact,  it  was  nothing  more  nor 
less  than  a  contract  to  pay  fifteen  per  cent,  for  such  use. 
And  the  court  deliberately  say  that  the  Legislature  "  did 
not  intend  to  authorize  contracts  of  so  ruinous  a  character 
as  the  one  under  consideration.  Their  design  was  to  bene- 
fit a  class  of  borrowers  who  might  not  be  able  to  obtain 
,  loans  in  other  modes.  .  .  .  Such  men  generally  understand 
the  effect  of  a  contract  for  a  loan,  at  the  legal  rate  of  inter- 
est, although  a  specific  sum  may  be  required  to  be  paid  for 
the  accommodation,  for  a  given  period  of  time.  If  the 
borrower  fails  to  pay  at  the  end  of  that  time,  his  debt  is 
subject  only  to  lawful  interest.  And  how  much  he  can  af- 
ford to  pay  for  that  accommodation,  is  a  matter  within  his 
judgment.  But  such  men  may  not  all  be  able  to  foresee 
the  consequences  of  a  contract  like  the  one  under  consid- 
eration, a  contract  by  which  the  borrower  is  bound  to  pay 
fifteen  per  cent,  per  annum  for  the  loan,  so  long  as  it  con- 
tinues, and,  from  an  accumulation  of  the  debt,  at  that  rate 
of  interest,  he  has  no  means  of  extricating  himself,  except 
by  the  repayment  of  the  debt,  with  the  accumulated  inter- 
est. This  he  may  not  at  all  times  be  able  to  do.  Sick- 
ness, scarcity  of  money,  misfortunes  in  business,  and  vari- 
ous other  causes,  may  prevent.  And  if  he  has  mortgaged 
his  dwelling-house  for  the  .security  of  the  loan,  he  may  find 
that  the  loan,  instead  of  enabling  him  to  become  the  pro- 
prietor of  his  own  house,  is  sweeping  it  from  under  him, 
with  all  his  other  earnings  therein  invested.  His  condi- 
tion, upon  a  failure  to  pay,  is  very  different  from  that  of  a 
man  who  has  borrowed  at  lawful  interest  and  a  stipulated 
bonus.     The  latter,  under  no  circumstances,,  can  be  com- 
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pelled  to  pay,  in  addition  to  a  specific  bonus,  more  than  the 
debt  and  the  lawful  interest,  however  long  the  debt  may 
remain.  But  the  debt  of  the  former  may  go  on  accumu- 
lating at  a  rate,  which,  if  the  debt  be  a  large  one,  few  men 
can  bear,  for  any  great  length  of  time,  without  becoming 
ruined.'"  So,  too,  where  a  weekly  "premium"  of  thirty 
cents  per  share  was  reserved  by  a  building  association  op- 
erating under  a  statute  which  authorized  no  such  premium, 
it  was  decided  that  it  was  to  be  regarded  as  interest  and 
usurious  to  the  extent  that  it  exceeded  the  legal  rate  of  in- 
terest.^ 

§  408.  It  was  stated  by  Mr.  Wrigley,  in  1872,^  that 
"  In  some  associations,  organized  of  late  years,  it  is  the 
rule  not  to  deduct  the  premium  from  the  face  of  the  loan, 
on  paying  the  borrower  his  money,  but  to  require  him  to 
.  pay  it  in  monthly  installments.  In  some  cases  it  is  a  pre- 
mium charged  on  each  share,  and  in  others  a  percentage  on 
the  amount  of  money  borrowed."  The  same  practice  ob- 
tains in  numerous  building  associations  at  this  day.  All 
that  can  be  said*  of  it,  under  the  authority  of  the  cases  just 
examined,  is  that  such  an  arrangement,  if  in  conflict  with 
the  method  prescribed  by  statute  in  the  legalization  of 
premiums,  or  perhaps  in  the  absence  of  distinct  legislative 
sanction,  must  be  regarded  as  illegal,  and  as  rendering  the 
entire  transaction  usurious.'' 

Premium    must    be   Fixed    by   Competition.      Minimum 
Premium. 

§  409.  The  premium  which  is  to  be  paid  by  any  mem- 
ber, upon  an  advancement  made  to  him  by  the  society, 

■  The  Mechanics  and  Working-  specified  time,  and  the  premium  a 

men's  Mutual  Savings   Bank  and  percentage  on  the  amount  payable 

Building  Ass'n  of  New  Haven  v.  periodically, — i.e.,    an  installment 

Wilcox,  24  Conn.  147;  Same  v.  The  premium,  or  increase  of  interest — 

Meriden  Agency  Co.,  lb.  159.  it  was  held  that  the  premium  could 

2  Geiger     v.     Eighth      German  not  be  collected  after  the  maturity 

Building  Association,  58  Md.  569.  of  the  loan,   though  the  time  for 

'  Wrigley,  Workingman's  Way  to  payment  be  extended  by  renewal 

Wealth,  p.  71.   No  attempt  is  made  or  forbearance:    Thompson,  B.  A., 

in  that  work  to  examine  the  legal  p.  79,  cit.  Savings,  etc..  Association 

aspect  of  such  transactions.  v.  Stevens,  5  Bull.  113. 
In  a  case  where  a  loan  was  for  a 
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must  be  fixed  by  free  and  open  competition  between  all  the 
applicants,  and  in  no  other  way.  It  is  the  price  to  be  paid 
for  obtaining  preference  before  other  members  who  may  de- 
sire the  same  loan,  and  at  the  same  time  a  compensation  to 
'them  indirectly  for  the  disappointment  and  postponement 
which  falls  to  their  lot.  There  can,  then,  be  only  one  proper 
method  of  getting  at  the  exact  amount,  which,  in  fairness 
and  equity,  a  borrower  should,  at  any  given  time,  be  re- 
quired to  pay,  viz.;  by  competition.  If  no  other  person 
wants  the  money,  or  if,  among  those  who  would  take  it, 
there  are  none  to  whom  the  precedence  of  another  causes 
any  appreciable  inconvenience,  there  is  little  for  which  the 
borrower  is  bound  to  offer  compensation,  and  the  premium 
must  be  trifling,  unless  positive  injustice  is  to  be  done  him. 
On  the  other  hand,  if  there  are  many  who  desire  the  ad- 
vancement, and  if  the  prospect  of  obtaining  it  appears  to 
them  worth  a  considerable  sacrifice,  then  he  to  whom  the 
loan  was  most  necessary  and  advantageous,  and  who  has 
therefore  bid  the  highest,  has  but  done  his  duty  towards 
the  other  applicants  in  agreeing  to  a  signal  concession,  and 
has  nothing  to  complain  of  if  the  premium  is  rather  oppres- 
sive. Hence  a  premium,  in  order  to  be  lawful,  must  be 
one  bid  for  the  right  of  precedence  in  taking  a  loan,  at  a 
cottipetitive  sale  of  such  right ;  and  where  there  was  no 
such  sale  and  no  bid,  there  can  be  no  lawful  premium.'  In 
other  words,  where  it  was  simply  agreed  between  a  bor- 
rower and  an  association  that  he  was  to  have  a  loan  at  a 
certain  premium,  not  the  result  of  any  competitive  sale, 
but  of  mere  consent  between  the  parties,  it  was  held  that 
the  .loan  was  usurious.  The  so-called  premium,  said  the 
court,  "was,  in  fact  a  part  of  the  price  named  by  the 
lender  to  be  paid  by  the  borrower  for  the  use  of  the  money 
loaned.  The  assent  of  the  borrower  to  pay  the  price  re- 
quired did  not  make  him  a  bidder  within  the  meaning  of 
this  statute.  Calling  the  excess  above  the  highest  legal 
rate  a  premium  did  not  change  the  nature  of  the  transac- 
tion.    It  was  usurious."  ^ 

'  Bates  V.  People's,  etc.,  Associa-         ^  Ibid.,  p.  672,  per  Mcllvain,  C. 
tion,  42  Ohio  St.  655.  J. 
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§  410.  But  the  premium  must  be  the  result,  not  only  of 
bidding,  in  the  proper  sense  of  the  word, — of  competition, 
but  of  free  competition.  The  borrower  must  have  been 
at  liberty,  if  the  price  of  accommodation  was  too  high,  to 
drop  out  and  prefer  his  application  at  another  time.  Where 
the  society  undertakes  to  fix  arbitrarily  a  certain  figure  as 
the  lowest  premium  at  which  it  will  entertain  a  bid,  the 
borrowing  member,  in  case  there  are  no,  or  few,  other  ap- 
plicants for  the  same  loan,  is  obliged  to  compensate  an  ad- 
vantage which  he  has  not  received,  having  been  preferred 
to  no  one  ;  or  to  pay  more  on  account  of  such  preference 
than  those  to  whom  he  was  preferred  considered  it  worth.' 
The  impropriety  of  such  an  arrangement  is,  therefore,  ap- 
parent, even  independently  of  any  statutory  consideration ; 
and  whatever  grounds  these  are  based  upon  are  equally  ap- 
plicable, on  principle,  to  all  cases. 

In  Pennsylvania,  under  the  Act  of  1859,  which  directs 
building  associations  to  put  up  their  money  for  competi- 
tion among  the  members,  and  to  lend  it  to  the  highest 
bidder,  upon  -his  furnishing  proper  security,  Sharswood,  C. 
J.,  makes  the  following  observations  on  the  subject  of 
fixed  premiums  established  by  by-law  in  these  societies : 
"  They  are  bound  to  offer  all  that  is  in  the  treasury  to 
open  competition,  so  that  the  members  may  obtain  the 
loan  at  a  low  premium,  if  there  should  be  no  bid  at  a 
higher.  The  practical  operation  of  such  institutions  is, 
that  whenever  the  member  procures  a  loan,  at  a  premium 
below  the  average  of  the  premiums  for  the  whole  time  the 
association  has  to  make,  he  is  to  that  extent  a  gainer ;  when 
his  loan  is  at  a  premium  higher  than  the  average,  he  is  to 
that  extent  a  loser.  This  is  a  most  valuable  feature  in 
such  associations,  and  hence  the  importance  of  maintaining 
the  principle  of  free  competition  in  the  bids.  When  the 
member  is  told  that  there  is  a  minimum  premium  below 
which  loans  will  not  be  made,  he  must  offer  that  amount  for 
the  loan,  whether  any  other  one  oflFers  or  not.  If  no  offer 
to  that  amount  is  made,  the  money  remains  in  the  treasury 
without  investment.  It  is  evident,  in  this  way,  that  the 
members  who  are  not  borrowers  will  obtain  a  very  undue 


§  410.]  PRSMiUM.  379 

advantage  over  the  members  who  are  borrowers.  These 
institutions  are  liable,  like  everything  else  human,  to 
abuse,  and  we  are  bound  to  guard  them  carefully  from  be- 
ing perverted  into  mere  contrivances  by  which  capitalists  can 
evade  the  laws  of  usury.  So  the  I^egislature  evidently  in- 
tended they  should  be  by  the  Act."  '  Hence  a  provision 
in  the  rules  of  the  society  providing  for  a  minimum 
premium  is  held  inconsistent  with  the  Act,  and  void.^ 

Nor  does  the  power  of  regulation  of  the  society's 
business,  residing  in  the  directors,  entitle  them  to  adopt 
any  rule  as  to  a  minimum  premium,  or  in  any  manner 
abridge  the  right  of  a  member  to  receive  the  desired  loan 
at  no  greater  expense  than  that  which  the  unfettered  com- 
petition among  the  applicants,  in  the  course  of  which  the 
borrower's  bid  was  made,  imposes  upon  him.  Upon  this 
subject,  Gilmore,  C.  J.,  says  : '  "  The  most  valuable  right 
that  a  member  acquires  by  virtue  of  his  membership  is  that 
of  obtaining  a  loan  of  money  with  which  to  procure  a 
home,  with  the  privilege  of  repaying  the  same  in  weekly 
installments.  This  right  ...  cannot  be  destroyed  or 
abridged  by  the  Board  of  Directors,  under  the  power  of 
regulation "  that  may  be  given  them  as  to  prescribing 
rules  tciuching  the  time,  manner  and  place  of  exercising  the 
right  of  demanding  loans,  the  kind  of  security  to  be  fur- 
nished, and  the  formalities  of  its  execution  and  tender  for 
approval.  "  That  this  kind  of  regulation  does  not  author- 
ize the  Board  of  Directors  to  regulate  the  amount  of  pre- 
mium to  be  paid  by  a  member  for  a  loan,  or  to  refuse  loans 
to  members  otherwise  entitled  to  them,  except  upon  pay- 
ment of  the  minimum  premiums,  fixed  by  the  directors," 
also  appeared  from  a  section  of  the  articles  providing  that 
"  money  on  hand  to  be  loaned  shall  be  sold  to  the  member 
(or  depositor)  who  will  pay  the  highest  premium  for  the 
preference  in  taking  the  loan.  This  is  the  only  mode 
known  to  the  law  by  which  the  premium  upon  loans  can 
be  fixed  and  determined.  .-  .  .  When  there  is  little  or  no 
'  Stiles'  App.,  92  Pa.  122.  'State  v.  Greenville  Building  As- 

'  Ibid. ;  Albright  v.  I,afayette  sociation,  29  Ohio  St.  92.  See  also, 
Building  and  Savings  Association.  S.  P. ,  State  v.  Oberlin  Building  and 
102  Pa.  411.  Loan  Association,  35  Ohio  St.  258. 
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competition,  dnd  a  member  bids  a  merely  nominal  pre- 
mium for  the  preference,  and  there  is  no  higher  bid  by  any 
other  member  or  depositor,  he  is  entitled  to  the  loan  at 
such  nominal  premium,  and  the  Board  of  Directors  cannot 
refuse  it  if  sufficient  security  is  properly  tendered."  The 
fixing  of  a  minimum  premium  was,  therefore,  in  this  case 
also  held  illegal.' 

§  411.  It  follows,  as  a  necessary  consequence  of  the  ille- 
gality of  the  attempt  to  establish  and  enforce  any  provision 
as  to  a  fixed  minimum  premium,  that  contracts  made 
under  the  stress  of  the  operation  of  such  a  rule,  and  afiected 
by  it  to  the  prejudice  of  the  borrower,  are  usurious,  and  can- 
not be  enforced  according  to  their  terms.^  But  the  mere 
existence  of  the  rule  in  the  society  will  not  afford  the  bor- 
rower a  defence  against  the  enforcement  of  his  covenant, 
unless  he  was  really  affected  by  its  operation.  If,  there- 
fore, the  premium  which  he  contracted  to  pay  was  the  re- 
sult of  fair  competition  running  it  up  without  reference  to 
the  illegal  law,  no  bid  being  refused  because  below  the 
established  minimum,  nor  raised  for  the  sole  purpose  of 
covering  it,  he  has  nothing  to  complain  of,  and  cannot 
evade  his  obligation  by  showing  the  presence  of  a  rule 
which  would  carry  an  unlawful  taint  to  any  contract 
affected  by  it,  but  which  was  no  element  in  his.'  In  other 
words,  "  If  a  purchase  of  a  loan  is  made  upon  competition 
in  bidding,  beyond  the  minimum  premium  fixed,  the  pur- 
chaser cannot  complain  of  the  fixed  premium,  as  his  pur- 
chase was  made  in  accordance  with  the  law  ;  but  where  he 
is  obliged  to  take  the  loan  at  the  minimum  fixed  premium, 
because  of  the  rule  of  the  association  simply,  and  in  the 
absence  of  competitive  bidding,  he  may  complain  and  de- 
fend on  that  ground.  The  same  principle  will,  of  course, 
apply  in  the  repayment  of  a  loan,  when  the  rule  for  settle- 
ment under  the  charter  or  by-laws,  differs,  in  any  respect, 
from  that  fixed  by  law."  * 

'  See  cases  in  above  note.  Young,  9  W.  N.  (Pa.)  251  (Elwell, 

=  Stiles'  App.,  ubi  supra.  P.  J.,  Com.  Pleas), 

'  Orangeville      Mutual     Saving  *  ZJzrf«>«  of  Clark,  J.,  in  Albright 

Fund     and    I<oan    Association    v.      v.  Lafayette  Building  and  Savings 

Association,  102  Pa.  411,  424. 
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Purpose  of  Fines  in  Building  Associations. 

§  412.  Fines  are  essentially  an  incident  to  membership 
in  building  associations/  the  direct  outgrowth  of  the  obli- 
gation, resting  upon  every  shareholder,  regularly  and 
punctually  to  pay  the  dues  accruing  periodically  upon  his 
stock.^  They  answer  a  purpose  very  different  from  that  of 
mere  punishment.  The  uninterrupted  and  certain  influx 
of  the  membership  dues  is  the  primary  condition  in  order 
to  the  success  of  the  entire  building  association  enterprise. 
A  member  neglecting,  in  this  particular,  the  performance 
of  his  duty,  which  the  society  has  a  right  to  calculate 
upon,  disturbs,  to  the  extent  of  his  default,  the  course  of 
its  business,  and  injures  every  individual  stockholder  to  the 
amount  of  his  proportionate  share  of  the  profit  which  would 
presumptively  be  derived  from  the  investment  of  the 
money  if  properly  paid.     Yet  in  the  end,  he  will  come  in 

'  See  ante,  §  71.  caSh  in  payment  thereof    People's 

*  Dues  and  fines  are  payable  in  Building  and  Loan  Association  v. 

cash,    and   the    treasurer   has  no  Wroth,  43  N.  J.  L.  70.    And  gee 

right,  and  cannot  be  authorized  by  ante,  §§  178,  2P3, 

the  officers,  to  receive  anything  but 
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for  his  share  of  the  profits,  not  otherwise  than  if  he  had 
been  the  most  conscientious  of  members.  Thus  he  will  be 
getting  an  advantage  over  and  above  his  fellows  :  he  will 
have  had  the  use  of  his  subscription  money  for  a  longer 
period  than  they  had  theirs,  and  besides,  he  will  have  his 
proportionate  share  of  the  gains  made  upon  all  their 
prompt  payments,  whilst  he  will  lose  only  the  trifling 
amount  that  would  have  come  to  him  as  his  proportion  of 
the  profits,  which,  if  he  had  paid  his  dues  properly,  would 
have  accrued  from  such  payment  in  the  interval  between 
the  day  when  it  was  his  duty  to  make  it,  and  that  upon 
which  he  did  make  it.  It  follows  that  the  society  is,  in 
good  conscience,  entitled  to  be  made  whole  for  the  injury 
resulting  from  tardy  payments.  Exactly  how  great  this 
injury  may  be,  it  is  impossible  to  estimate  with  accuracy  ; 
but  it  is  sufficient  to  warrant  the  association  in  making 
such  provision  as  will,  on  the  one  hand,  reimburse  it  for 
any  losses  resulting  from  the  member's  negligence ;  and,  on 
the  other  hand,  prevent  him  from  taking  advantage  of  his 
fellows  by  reaping  the  benefit  of  their  promptitude,  with- 
out either  bearing  an  equal  burden,  or  indemnifying  the 
society  for  his  delay.  This  is  accomplished  through  a 
system  of  fines,  which  are  not,  therefore,  to  be  regarded  as 
penalties  and  forfeitures,  abhorred  by  the  law,  but  as  liqui- 
dated damages  for  a  breach  of  the  member's  original  con- 
tract, wherefor,  ex  cBquo  et  bo7to,  the  society  is  entitled  to 
be  made  whole.' 

Legal  Aspect  of  Fines  in  Building  Associations. 

§  413.  It  is  upon  this  understanding  of  the  nature  of 
fines  in  building  associations,  that  they  will  be  aided  by 
the  courts  in  recovering  them  ;  for  the  law  will  not  enforce 
fines,  as  such,  because  it  is  a  settled  rule,  that  penalties 
agreed  upon  for  a  breach  of  contract  are  illegal.''  It  is,  in- 
deed, said  by  the  court,  in  one  case  : '     "  We  perceive  noth- 

'  Shannon  v.  The  Howard  Mutual  between  such  penalties  and  fines  in 

Building  Association  of  the  City  of  building  associations  is  pointed  out: 

Baltimore,  36  Md.  383.  see  next  section. 

^  Ocmulgee  Building   and  Loan  '  Mulloy  -v.  Fifth  Ward  Building 

Association    v.   Thomson,   52    Ga.  Association,  2  McArth.  (Supr.  Ct., 

427,  where,  however,  the  difference  D.  C. )  594;  Olin,  J.,  disi. 
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ing  in  the  character  of  these  associations,  to  relieve  them 
from  the  doctrine  of  equity  we  apply  to  other  cases  of  pen- 
alty for  the  nonpayment  of  money,  which  is  to  prohibit  its 
enforcement  upon  condition  that  the  primary  debt  be  paid 
with  interest."  The  dues  compose  the  debt,  "  which,  by 
,  fair  contract,  the  member  agrees  to  pay,  at  stated  times, 
into  the  treasury  of  the  society.  If  he  pay  them,  the  debt 
is  paid,  and  it  is  satisfied."  "  It  is  true,  indeed,  that  these 
fines,  which  are  provided  for  in  the  articles  of  building  as- 
sociations, have  been  fruitful  sources  of  profit,  and  that  the 
members  of  the  association  who  remain  such  to  the  end 
will  share  in  the  profits.  But  that  is  not  an  answer  which 
will  satisfy  the  oppressed  member  at  the  time,  or  lighten 
the  load  he  is  called  upon  to  bear.  If  all  the  members 
owned  the  like  number  of  shares,  and  all  obtained  the 
same  amount  of  advances,  and  all  were  to  make  default 
together,  and  then  pay  their  several  fines  simultaneously, 
the  prosperity  of  such  association  by  these  means  would 
bring  it  speedily  to  a  winding  up  and  a  common  division 
of  the  profits,  when  each  man  would  find  his  penalties  re- 
turned to  him,  slightly  diminished,  perhaps,  by  expenses. 
But  these  circumstances  are  not  likely  to  occur  in  the  his- 
tory of  any  of  these  societies.  The  shares  held  by  the 
members  respectively  are  unequal  ;  some  of  the  members 
obtain  advances,  others  do  not.  Some,  through  misfortune 
in  business,  or  sickness,  or  other  causes,  are  unable  to 
make  their  monthly  payments  ;  and  so  it  happens  that,  at 
the  winding  up,  those  members  who  have  asked  for  no  ad- 
vances, met  with  no  misfortunes,  and  have  incurred  no 
penalties,  gather  most  of  the  profits  collected  from  their 
less  fortunate  brethren.  The  advantages  are  for  the  strong ; 
the  losses  fall  upon  the  weak.  This,  however,  is  only  the 
experience  of  mankind  in  every  department  of  life.  But 
it  often  becomes  the  duty  of  the  court  to  check  the  power 
of  the  former,  and  to  protect  the  latter  even  from  the  con- 
sequences of  their  own  voluntary  contracts."  ^     Such,  how- 

'  In  this  case,  fines  for  default  in  cent,  per  month,  and  the  court  held 
the  payment  of  monthly  dues  had  that  chancery  would  interpose  to 
been  imposed  at  the  rate  of  ten  per      prohibit  the  collection  oif  these  pen- 
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ever,  is  not  the  view  taken  by  the  vast  majority  of  judicial 
opinions  upon  this  subject. 

§  414.  It  is  said  in  England,  that,  when  a  fine  is  im- 
posed by  the  rules  upon  any  borrowing  member  who  be- 
comes in  arrear  with  his  subscriptions,  this  is  not  interest 
in  the  way  of  a  penalty  so  as  to  entitle  the  member  to 
equitable  relief ; '  and  in  Maryland,  fines  in  building  as- 
sociations are  not  held,  in  any  sense,  to  come  within  the 
principle  which  forbids  a  court  of  equity  to  lend  itself  to 
enforcing  the  payment  of  fines,  penalties  and  forfeitures.'' 
The  same  view  is  taken  in  Georgia,  where  they  are  treated, 
when  reasonably  assessed,  as  liquidated  damages.^  And  in 
Mississippi  it  is  said  that  "  what  is  called  a  '  fine '  (merely 
an  agreed  sum  as  liquidated  damages)  is  imposed  for  every 
default  in  payment,  as  a  spur  to  prompt  payment,  so  as  not 
to  derange  the  process  of  compounding,'  which  must  fail  if 
there  is  want  of  payment  as  agreed,  and  failure  of  which 
would  cause  failure  of  the  scheme.  We  see  nothing 
wrong  in  members  of  full  age,  and  compos  mentis,  mutually 
binding  themselves  to  so  beautiful  a  scheme  for  reciprocal 
advantage,  and  being  held  to  the  performance  of  what  they 
have  agreed."  *  > 

Submission  to  Fines  an  Essential  Part  of  Kuildin^  Associa- 
tion  Loans.    , 

§415.  Indeed,  so  thoroughly  is  the  propriety  of  these 

charges  recognized,  that  in  Pennsylvania,  where,  under  the 

act  of  1859,   a  married  woman's  mortgage  of  her  separate 

estate  to  a  building  association  for  her  own  debt,  could 

bind  her  property  only  to  the  extent  of  the  amount  actually 

alties,  and  would  restrain  a  sale  of  2  Ch.  App.  255;  Matterson  v.  Eld- 
real  estate  by  virtue  of  a  deed  of  erfield,  Law  Rep.,  4  Ch.  App.  207; 
trust  given  to  secure  the  amount  ad-  20  L.  T.  Rep. ,  N.  S.  503;  17  W.  R. 
vanced,  when  the  account  between  442 ;  33  J.  P.  326. 
the  parties  disclosed  that  nothing  '  Shannon  v.  Howard  Mutual 
was  owing  the  society  except  fines.  Build.  Ass'n  of  Baltimore,  36  Md. 
It  does  not  appear,  however,  whether  383. 

the  association  was  incorporated  or  '  Ocmulgee  Building  and  Loan 

not.  Ass'n  v.  Thomson,  52  Ga.  427. 

'  Parker  v.  Butcher,  36  L.  J.,  Ch.  ■"  Goodman   v.   Durant  Building 

552;    L.   R.,   3   Eq.   762.  See  also  and  Loan  Association,  14  So.  Rep. 

.Thompson  v.  Hudson,  Law  Rep.,  146,  per  Campbell,  C.J. 
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advanced  with  interest/  her  mortgage  to  secure  a  loan  ob- 
tained by  her  husband  as  a  stockholder  in  a  building  asso- 
ciation, was  held  to  cover  and  stand  for  fines  incurred  by 
him  by  reason  of  his  default  in  payment  to  the  association.^ 
And  in  Maryland,  it  is  said,  that,  where  a  mortgage  given 
to  a  building  association  by  one  of  its  members  recognizes 
the  obligation  of  fines  which  may  be  imposed  upon  him  by 
the  society,  and  stipulates  for  their  payment,  the  court, 
when  called  upon  to  foreclose  the  mortgage,  ex  parte^  or 
otherwise,  ought  to  allow,  in  the  ascertainment  of  the  in- 
debtedness of  the  mortgagor,  such  reasonable  and  legal 
fines  as  may  have  been  incurred  by  him,  by  his  own  con- 
sent, since  he  acknowledges'  himself  bound  by  the  laws  and 
regulations  of  the  building  association  authorized  by  its 
charter,  when  he  has  been  in  default.^ 

§  416.  But,  though  an  essential  part  of  the  liability, 
which  a  member  who  becomes  a  borrower  is  subject  to,  and 
therefore  entirely  proper  to  be  included  in  and  secured  by 
the  obligation  given  by  him,  accrued  fines  are  ordinarily 
merely  personal  debts  of  the  share-holder.*  They  do  not 
become  part  of  his  mortgage  debt  unless  the  mottgage 
makes  them  so,'  or  unless  constitution  or  by-law,  properly 
referred  to  in  the  mortgage,  declares  that  they  shall  be  col- 
lected out  of  the  proceeds  of  sale  of  property  pledged  to  se- 
cure a  loan  made  to  the  member  in  default.^  And  it  has 
been  said  that  a  covenant  to  pay  "  all  fines  imposed  by  the 
articles  of  association  "  does  not  make  the  articles  a  part  of 
the  mortgage,  or  authorize  the  court  to  consider  them  in 
construing  it.'     On  the  other  hand,  even  where  the  mort- 

1  Wolbach  V.  The  Lehigh  Build-  *  Bowen  v.  Ivincoln  Building  and 

ing  Ass'n,  84  Pa.  211.  Loan   Association,    (N.    J.   Ct.    E. 

=  Juniata  Building  and  Loan  As-  and  A. )  28  Atl.  Rep.  67. 

sociation  z/.  Mixell,  84  Pa.  313.  See  'Building  Association  v.  Groes- 

also  Massey  v.  The  Citizens'  Build-  beck,  17  Phila.  (Pa. )  242. 

ing  and    Savings    Association,   22  '  Bowen  v.  Lincoln  Building  and 

Kan.  624;  Relief  Saving  Fund  As-  Loan  Association,  supra, 

sociation  v.  Longshore  8  Luz.  Leg.  '  Robertson     v.     The    American 

Reg.  (Pa.)  199.  Homestead    Association,    16    Md. 

'  Shannon      v.      The      Howard  397.     It  is  there  said  that,  in  case 

Mutual  Building  Association  of  the  of  sale,  the  court  cannot  look  be- 

City  of  Baltimore,  36  Md.  383.  yond  the  mortgage  itself  in  ascer- 
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gage  makes  no  mention  whatever  of  fines,  or  of  the  bor- 
rower's liability  to  pay  such,  the  borrower,  having  paid 
them,  can  claim  no  credit  for  them  upon  his  mortgage 
debt.'  "  Neither  the  condition  of  the  bond,  nor  the  terms 
of  the  mortgage,  contain  any  provision  for  the  collection 
of  these  fines.  The  complainants  (building  association)  do 
not  claim  they  can  be  enforced  against  the  mortgaged 
premises  as  part  of  the  sum  to  be  raised  by  a  sale.  The 
contention  of  the  defendant  is,  that  .  .  .  there  never  were 
any  fines  for  want  of  power  to  impose  them,  and  the  money 
taken  in  payment  of  them  still  belongs  to  the  defendants, 
and  must  now  be  applied  by  the  court  in  discharge  of  the 
mortgage  debt."  The  court,  after  repelling  this  assump- 
tion, on  the  ground  that  there  was  no  usury  in  the  trans- 
action, directs  the  master  to  "  apply  each  monthly  pay- 
ment, first  in  payment  of  the  fines  of  that  month,  then  to 
the  monthly  installments  on  subscriptions  to  stock,  and  the 
balance  to  the  monthly  interest."  And,  it  may  be  added, 
where  the  constitution  or  by-law  makes  fines  a  lien  upon 
the  stock,^  they  are  in  practical  effect  necessarily  covered 
by  the  mortgage,  whether  it  expressly  includes  them  or 
not,  and  whether  it  refers  to  the  constitution  and  by-law 
or  not ;  because  when  it  comes  to  obtaining  a  release  of  the 
mortgage  by  relinquishment  of  the  stock  to  the  society,  or 
to  applying  the  borrower's  stock  interest  to  the  liquidation 
of  his  indebtedness,  the  value  of  the  former  will  be  found 
diminished  by  the  amount  of  the  fines  chargeable  against 
it,  and  that  amount  will  have  to  be  made,  in  order  to 
satisfy  the  mortgage,  out  of  the  property  mortgaged,  if  not 
otherwise  paid. 

liegality  of  Pines  Independently  of  Statute.     • 

§  417.  It  has  been  intimated  that  the  power  to  impose 

taining  the   sum  due,   where  the  '  Clarkville  Building  and  Loan 

rules  and  articles  of  the  building  Association  w,  Stephens,  26  N.  J. 

association  are  not  so  referred  to  as  Eq.  351. 

to  make  them  a  part  of  the  mort-  '  See  an  intimation  in  Bowen  v. 

gage,  or  call  the  court's  attention  Lincoln  Building  and  I^an  Associa- 

to  them.    But  see  McCahan  v.  The  tion,  supra,  per  Dixon,  J. 
Columbian    Building     Association 
of  East  Baltimore,  40  Md.  226. 
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and  collect  fines  is  dependent  upon  and  to  be  measured  by 
the  terms  of  the  charter  of  the  association,  and  does  not  exist 
except  by  authority  of  charter  derived  from  statutory  enact- 
ment sanctioning  their  imposition  ;  and  that  consequently, 
where  this  is  wanting,  fines  cannot  be  enforced,  and,  if 
paid  by  a  borrower,  must  be  defalked  from  the  amount  due 
by  him  to  the  association.'  That,  wherever  the  statute  has 
undertaken  to  regulate  the  matter  of  fines  in  building  asso- 
ciations, the  power  to  impose  them  is  to  be  measured  by 
the  enactment,  admits  of  no  question.^  But  if  the  theory 
of  fines  in  such  associations  as  above  described  is  correct ; 
and  if  it  is  true  that  corporations  have  all  the  powers  by 
implication  which  are  essential  to  the  exercise  of  those  ex- 
pressly granted,'  then  a  building  association  lawfully  exist- 
ing as  such  must  have  the  right  to  impose  and  collect  fines 
for  non-payment  of  membership  dues  even  though  the 
statute  under  which  it  is  incorporated  makes  no  provision 
for  their  imposition  or  collection.  And  so,  indeed,  it  has 
been  decided.^ 

Regulation  of  Fines  Belongs  to  By-Law.   Rules  to  be  Ob- 
served. 

§  418.  Under  the  statute  and  charter,  the  regulation  of 
the  fines  is  ordinarily  left  to,  and  becomes  the  proper  pro- 
vince of,  the  by-laws.  But,  even  without  any  distinct  statu- 
tory qualifications,  the  power  is  subject  to  well-settled  re- 
strictions. These  are  principally,  (i)  that  the  fines  to  be 
cTiarged  must  be  certain  and  notoriously  established  by  by- 
law ;  (2)  that  they  must  be  reasonable,  and  not  grossly  op- 
pressive ;  (3)  that,  in  general,  they  must  be  fines  imposed  for 
the  neglect  of  duties  which  the  member  owes  as  a  corpor- 
ator. 

'  Lincoln  Building  and  Savings  I<ink  v.  Germantown  Building  As- 

Association,  appellee,-   z>.  Graham,  sociation,  89  Id.  15. 

appellant,   7    Neb.    173;   Same    ti.  '  See    Lynn    v.     Freemansburg 

Benjamin  and  Benjamin,  lb.    181.  Building  and  I/jan  Association,  117 

The  same   doctrine    was  held    in  Pa.  i. 

Pennsylvania.    See  Jarrett  v.  Cope,  ^  See  ante,  §§  217,  et  seqq. 

68  Pa.  67;  Rhoads  v.  Hoernerstown  <  Goodman   v.    Durant  Building 

Building  Association,  82  Id.    180;  and  Loan  Association,   (Miss.)   14 

So.  Rep.  146. 
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Pines  must  be  Notorious,  Certain,  and  Fixed  by  By-Law. 
Construction  of  Ambiguous  Provision^. 

§  419.  It  is  necessary  that  every  member  should  be 
aware,  in  advance,  of  the  consequences  of  any  action  or 
omission  in  violation  of  the  rules  of  the  society.  These 
rules  or  by-laws  should,  therefore,  be  explicit  and  unequiv- 
ocal upon  the  subject.  "  The  rules  imposing  fines  should 
be  very  precise  in  their  terms,  and  clear  in  their  meaning, 
as  the  courts  do  not  like  penalties  of  any  kind,  and  gener- 
ally decide  against  them  if  possible." '  Fines  cannot  be 
collected  at  a,ll  unless  they  are  imposed  by  charter  or  by- 
law.^ They  must  be  created  by  unambiguous  language.' 
If  the  by-law  imposing  them,  by  reason  of  ambiguousness, 
admit  of  several  interpretations,  the  courts  will  adopt  that 
most  favorable  to  the  member  and  least  favorable  to  the 
association. 

§  420.  So,  where  the  rule  was,  that  "  mortgagors  ne- 
glecting to  pay  their  monthly  repayments  will  be  subject  to 
fines  at  the  rate  of  three  per  cent,  per  share  for  the  first  . 
month,  and  for  each  and  every  succeeding  month  three- ,  ■ 
pence  per  share  additional  on  such  repayments,"  the  asso- 
ciation was  allowed  to  collect  only  one  fine  of  threepence 
on  each  share  of  the  defaulting  member.  This  was,  in- 
deed, less  than  the  member  himself  had  contended  for. 
The  society  claimed  threepence  per  share  for  the  first 
month,  sixpence  for  the  second,  ninepence  for  the  third, 
and  so  on,  adding  threepence  for  each  month.  It  was  con- 
tended against  this  claim,  that,  if  the  society  were  allowed 
under  the  rule  to  put  on  cumulative  fines  in  arithmetical 
progression,  it  would  work  a  forfeiture,  and  that  no  court 
of  equity  would  put  a  construction  on  an  ambiguous  rule 
which  would  amount  to  a  forfeiture  of  a  man's  estate ;  and 
it  was  suggested  that  the  most  that  could  be  charged  under 
the  rule  was  sixpence  per  share  for  each  month's  default 
after  the  first ; — that  was,  sixpence  for  the  second,  sixpence  , 


'Davis,   Law  of  Building,   etc.,  s  Occidental  Building  and  Loan 

Societies,  p.  36.  Association  v.  Sullivan,  62  Cal.  394. 

»  Building  Association    v.  Schul- 
ler,3W.  N.  (Pa.)43i. 
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for  the  third,  and  so  on.  But  the  court  (Flanagan,  J.) 
said : — "What  is  the  true  construction  of  the  rule ?  I  con- 
fess that  I  have  felt  considerable  difficulty  in  putting  a  con- 
struction upon  it.  The  society  consists  of  members  and 
borrowers,  and  the  latter  may  be  third  parties.  The  bor- 
rowed money  ought  to  be  repaid  by  monthly  installments 
— so  much  for  principal,  and  so  much  for  interest.  The 
owner  of  the  estate,  after  some  months,  ceased  to  pay  the 
installment,  and  then  the  society  put  their  rule  in  force. 
They  construed  this  to  mean  that  they  might  multiply 
these  fines  in  arithmetical  progression  month  after  month, 
and  then  add  them  all  together.  It  is  enough  to  say,  that 
after  about  twenty  months  the  fines  amounted  each  month 
to  nearly  as  much  as  the  installments,  and  if  the  rule  had 
not  been  changed,  would  have  largely  exceeded  the  install- 
ment itself.  ...  I  think  that  the  rule  admits  of  three  con- 
structions,— the  one  contended  for  by  the  society,  the  other 
suggested  in  the  argument  for  the  borrower,  and  a  third, 
more  favorable  for  him,  which  I  think  the  right  construc- 
tion, and  that  is,  that  the  society  are  only  td  be  allowed  one 
fine  of  threepence  on  each  share."  ' 

§  421.  So,  too,  under  a  by-law  providing  that  "  if  any 
stockholder  shall  neglect  or  refuse  to  pay  his  weekly  dues 
as  often  as  the  same  shall  be  payable  .  .  .  every  stock- 
holder so  neglecting  or  refusing  shall  forfeit  and  pay  the 
additional  sum  of  ten  cents  for  every  share  by  him  held 
for  every  such  weekly  neglect  or  refusal,  to  be  charged 
with  the  weekly  dues," — it  was  held  that  one  fine  only 
could  be  charged  on  any  number  of  omissions  to  pay  one 
particular  installment.^  And  under  a  by-law  providing, 
that  "  if  any  person  shall  neglect,  omit,  or  refuse  to  pay  his 
or  her  weekly  dues  at  the  time  required  hereby,  he  or  she, 
as  the  case  may  be,  shall  be  fined  ten  cents  weekly,  for  each 
and  every  dollar,  remaining  unpaid  ; " — it  was  held  that 
only  one  fine  could  be  imposed  for  the  non-payment  of  the 
weekly  installment  as  it' fell  due,  and  not  repeated  fines  for 

'  In  re  Tierney,  g  Ir.  Rep.  ,Eq.  i;      tual   Building  Association  of  the 
8  Ir.  L.  T.  Rep.  29.  City  of  Baltimore,  36  Md.  383. 

''Shannon  v.  The  Howard  Mu- 
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every  week  that  it  may  have  been  allowed  to  stand  in  ar- 
rear.*  Where  it  was  provided,  that,  "  whenever  and  so 
often  as,  the  borrower  should  make  default  in  the  payment 
of  any  of  the  said  monthly  installments,"  he  should  "  pay 
to  the  society  is.  in  the  pound  for  each  and  every  pound 
of  said  installment  so  left  unpaid,"  and  the  society  claimed 
not  only  is.  in  the  pound  for  the  month  in  which  default 
was  made,  but  for  all  subsequent  months  during  which  it 
remained  unpaid,  and  also  is.  in  the  pound  for  every  frac- 
tional part  of  a. pound  ;  it  was  held  that  they  were  entitled 
only  to  IS.  in  the  pound  for  the  month  in  which  default 
was  made,  and  that  they  could  take  nothing  on  the  frac- 
tion of  a  pound.^  Similarly,  where  the  table  of  fines  ex- 
hibited in  the  rules  was  arranged  in  such  order  from  the 
first  to  the  sixth  manth  as  to  make  fines  progressive  from 
month  to  month,  but  there  was  no  express  charge  for  the 
seventh  and  subsequent  months  ;  the  court  held  that,  ac- 
cording to  the  true  constniction  of  the  table,  the  fines  were 
not  to  increase  in  amount  after  the  sixth  month.'  And 
where  the  by-law  provided  that  a  stockholder  failing  to  pay 
his  monthly  assessment  should  be'  fined,  for  the  first  and 
second  weeks,  five  cents,  the  third  week  ten  cents,  and 
each  successive  week  fifteen  cents  per  share,  it  was  held 
that,  though  the  default  continued  for  several  successive 
,  months,  the  highest  fine  that  could  be  imposed  was  fifteen 


'  The    Monumental    Permanent  eties,  p.  276.    In  German  building 

Building  and  Land  Society  of  Bal-  associations  the  penalty  is  fixed  by 

timore  v.  Lewin,  38  Md.  445.     See  charging  {a)  interest  at  a  certain 

similarly,   Building  Association  v.  rate  per  cent. ,  to  run  from  the  date 

SchuUer,  3  W.  N.  (Pa.)  431.  of  the  default  to  that  of  final  pay- 

2  Three    Towns    British    Mutual  ment  of  the  amount  due;  and  [b)  a. 

Deposit  and  Loan  Society  (Liin. )  conventional  penalty  at  a  certain 

V.   Doyle,  7   L.  T.  Rep.,  N.  S.  276;  rate  per  cent,  running  in  the  same 

S.  C,   II  W.  R.  22;  13  C.  B.,  N.  S.  way.  Satzungen  des  Ban-und  Spar- 

290;    [106  Engl.   C.   L.   Rep]     It  Vereins    in    Frankfurt   am  Main, 

is,  therefore,  said  to  be  advisable  to  1875. 

impose  the  fines  in  proportion  to  '  Lovejoy  v.  Mulkam,  37  L.  T., 

the  number  of  shares  held  by  the  N.   S.  77;   46  L.  J.,  Ch.  Div.  630. 

defaulter,  and  not  to  the  amountof  But  that  amount  was    chargeable 

the  subscriptions  due  from   him.  beyond  the  six  months. 
Davis,  Law  of  Building,  etc.,  Soci- 
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cents  per  week  for  each  share,  and  that  duplicate  fines  of 
five  and  ten  and  fifteen  cents  could  not  be  collected/ 

Pines  must  be  Reasonable.    Fines  upon  Fines,  or  in  Pro- 
gression. 

§  422.  It  has  been  seen  that  fines,  in  order  to  be  en- 
forceable, must  be  established  by  by-law.^  It  has  also  been 
seen  that  by-laws,  in  order  to  be  valid,  must  be  reasonable 
and  equitable.^  It  follows  that  the  test  of  the  legality  of 
fines  imposed  without  express  statutory  sanction  must  be 
that  of  their  reasonableness,  their  equitableness,  in  view  of 
the  purposes  to  be  accomplished,  and  the  objects  to  be 
served  by  them/  The  same  test,  however,  applies  equally 
where  the  power  .to  ordain  fines  is  expressly  conferred  by  a 
statute  which  does  not  prescribe  their  precise  amount  nor 
define  the  limits  of  the  power  granted.  Where  the  statute 
does  these  things,  the  measure  established  by  it  is  binding, 
of  course,  upon  each  association,  in  the  sense  that  the  by- 
laws of  the  latter  may  ordain  fines  of  less,  but  may  hot 
ordain  fines  of  greater  amount.  But  where  the  statute  is 
silent  upon  this  subject,  simply  giving  the  power  to  ordain 
and  collect  fines,  the  exercise  of  the  power  by  the  associa- 
tion is  still  restricted  within  the  boundaries  of  what  is 
reasonable  and  equitable.  There  is  not  "  any  case  in  which 
an  unlimited  authority  to  impose  fines  by  a  building  asso- 
ciation has  been  declared  by  any  court."  ^  In  Ohio,  Sec.  3 
of  the  Act  of  9  May,  1868,  authorized  the  levying,  assess- 
ing and  collecting  from  the  members  "  such  sums  of 
money,  by  rate  of  stated  dues,  fines,  ...  as  the  corporation 
by  its  laws  may  adopt."  There  is  here  no  limitation  as  to 
amount  or  occasion  of  the  imposition  of  the  fines  upon 
members,  except  as  prescribed  in  the  by-laws  adopted  by 
the  corporation,  and  there  is  no  express  limitation  on  the 
power  of  the  corporation  to  adopt  by-laws.     "  It  is  to  be 

'  Gouckenour  v.  Sullivan  Build-  ^  Supra,  |  419. 

ing  and  Loan  Association,  1 19  Ind.  '  Ante,  §  268. 

441;   21  N.    E.   Rep.  1088,     So,   a  ■'See     Lynn    v.     Freemansburg 

provision  for  a  fine  of  ten  cents  per  Building  and  Loan  Association,  117 

month  for  failure  to  pay  monthly  Pa.  i,  11. 

interest  gives  the  right  to  collect  =  Ibid.,  p.  10,  per  Green,  J. 
only  that  amount  each  month:  ibid. 
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regretted,"  says  'the  court,  "  that  the  I,egislature  was  not 
more  specific  in  making  the  grant  of  power  thus  intended 
to  be  conferred.  .  .  . ;  That  there  are  limits,  however,  be- 
yond which  the  corporation,  by  its  by-laws,  cannot  go,  is 
undoubted,  (i.)  The  amount  of  the  fine  must  be  reason- 
able. (2.)  It  can  be  imposed  only  by  way  of  punishment 
for'  some  delinquency  in  the  performance  of  a  duty  which 
the  member  may  owe  to  the  corporation  by  reason  of  his 
membership.  (3.)  It  is  unreasonable,  and  therefore  we 
assume  that  the  legislature  did  not  intend  that  more  than 
one  fine  should  be  imposed  for  the  same  delinquency." ' 
The  court  further  declares,  that  the  application  of  these 
tests  cannot  be  resisted  on  the  ground  that  fines  imposed 
under  such  by-laws  must  be  regarded  as  conventional  be- 
tween the  corporation  and  the  member.  The  by-laws  are 
undoubtedly  adopted  by  a  majority ;  but  the  lyegislature 
did  not  intend  'that  the  assent  of  the  minority,  or  of  any 
member,  to  the  imposition  of  fines,  should  in  all  cases  be 
conclusively  presumed.  The  true  intention  was,  that  the 
power  to  assess  unreasonable  fines,  or  to  assess  for  any  other 
cause  than  the  delinquency  of  a  corporator,  or  to  assess 
twice  for  the  same  offence,  should  not  exist  in  the  cor- 
poration. A  second  fine  for  the  non-payment  of  the  same 
due  is  a  second  punishment  for  the  same  oilence.,  The 
non-payment  of  the  same  stated  due,  at  a  subsequent  day,  is 
not ,  a  new  offence.  The  obligation  to  payj  when  the  due 
first  matured,  was  complete.  No  new  obligation  to  pay  it 
is  undertaken  by  the  member ;  but  the  obligation  or  duty 
to  pay  it  at  maturity  continues  after  default,  until  payment 
be  made.^ 

§  423.  If  the  effect  of  this  last  case  is  designed  to  be,  to 
declare  the  charging  of  a  second,  or  any  number  of  sub- 
sequent fines,  for  continued  default  in  the  payment  of  the 
same  due,  necessarily  and  under  all  circumstances  un- 
reasonable and  illegal,  without  regard  to  the  wording  of 
the  by-law  imposing  it,  or  to  the  proportion  the  fine  bears 

'  Hagerman  v.  The  Ohio  Build-  «  See,  to  the  same  effect,  Forest 
ing  and  Savings  Association,  25^  City  United  Land  and  Build.  Ass'n 
Ohio  St.  186.  '     V.  Gallagher,  25  Ohio  St.  208. 
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to  the  amount  of  the  arrears,  when  the  statute  contains  no 
restriction  upon  the  building  association  in  this  particular ; 
its  doctrine  is  probably  too  sweeping.  Such  impositions 
have  been  passed  by  courts  repeatedly  without  question/ 
and  in  New  York  it  was  distinctly  said  that  a  member  may 
not  only  become  Hable  to  a  fine  for  neglect  to  pay  his  dues, 
but  to  additional  fines  for  continued  neglect,  and  entitled 
to  relief  only  when  there  had  been  deception  practised 
upon  him,  or  the  operation  of  the  rule  was  manifestly  and 
outrageously  oppressive.^  The  Case  in  Maryland,  in  which, 
also,  it  w£ts  held-  that  only  one  fine  could  be  charged  for 
the  neglect  to  pay  a  certain  installment,  turned  like  the 
English  cases  above  referred  to,  upon  the  wording  of  the 
article  of  the  by-laws  :  "If  any  stockholder  shall  neglect 
or  refuse  to  pay  his  weekly  dues  as  often  as  the  same  shall 
be  payable  as  aforesaid,  every  stockholder  so  neglecting  or 
refusing,  'shall  fdrfeit  and  pay  the  additional  sum  of  ten 
cents  for  every  share  of  stock  by  him  held,  for  every  such 
weekly  neglect  or  refusal,  to  be  charged  with  the  weekly 
dues."  Upon  this  rule  it  was  held  that  only  one  fine  could 
be  charged'.'  Similarly,  in  Pennsylvania,  under  the  follow- 
ing clause  in  the  articles  of  the  association  :  "  In  case  any 
stockholder  shall  neglect  or  refuse  to  pay  his;  her,  or  their 
monthly  dues  or  interest,  such  stockholder  shall  forfeit  and 
pay  the  additional  sum  of  ten  cents  on  each  dollar  due  by 
by  him,  her,  or  them,  for  every  such  monthly  refusal  or 
neglect,  to  be  charged  with  the  monthly  dues  ;  but  no  fines 
shall,  in  any  case,  be  charged  on  fines,"  the  court  held  the 
imposition  of  fines  for  the  unpaid  dues  of  past  months  to  be 
excluded.* 

■  See  I<ovejoy  v.  Mulkarn,  37  I/.  Building  Association  of  the  City  of 

T.,  N.  S.  77;  46  1/  J.,  Ch  Div.  630.  Baltimore,  36  Md,  383. 

And  see,  supra,  the  grounds  upon  ■*  Building  Association  v.  Schul- 

which    the    English    cases    contra  ler,    3  W.   N.    C.   431.      Compare 

were  ruled.  James  D.    Howley  Building  Asso- 

'  The  Citizens'  Mutual  Loan  and  ciation  v.  Taylor,  39  Leg.  Int.  (Pa. ) 

Accumulating  Fund  Assocjation  v.  412,  where  a  by-law  providing  that 

Webster,  25  Barb.  (N.  Y. )  263.   See  a  member  in  default  "  shall  forfeit 

also  Building  Association  v.  George,  and  pay  the  additional  sum  of  5 

3  W.  N.  (Pa. )  239.  cents  for  each  and  every  dollar  due 

^  Shannon  v.  The  Howard  Mutual  by  him  or  her  at  each  and  every 
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§  424.  But  the  courts  have  been  unanimous  in  dis- 
countenancing a  repeated  imposition  of  the  same  fine  in- 
creased, every  time,  upon  the  principle  of  arithmetical  pro- 
gression. Thus,  where  the  fine  upon  each  share's  dues  in 
arrear  was;  for  the  first  month,  12  cents;  for  the  second 
month,  37  cents  ;  for  the  third  month,  75  cents  ;  for  the 
fourth  month,  $1.25,  and  for  every  following  month  50 
cents  more  than  the  amount  charged  in  the  preceding 
one,  the  rate  was  held  to  be  unreasonable  and  exorbitant.' 
And  so  was  the  impositioh  as  a  fine  upon  stockholders  de- 
linquent in  payment  of  monthly  dues  of  "  the'additional 
sum  of  10  cents  monthly  on  each  and  every  dollar  due."^ 

Proper  Measure  of  Fines. 

§  425.  The  proper  measure  of  fines  is  the  real  damage 
the  building  assocation  sustains  from  the  failure  of  a  mem- 
ber to  pay  his  dues,  which  damage  is  really  equal  to  in- 
terest upon  the  amount,  together  with  the  proportion  com- 
ing to  it  from  the  then  obtainable  premiums  upon  the  sale 
of  money.'  The  fine  should  be  slightly  in  excess  of  this,^ 
so  as  to  make  it  more  profitable  to  the  member  to  pay 
promptly  than  to  lag  behind.  A  fine  of  from  one  to  two 
per  cent,  per  month,  would  in  nearly  all  cases  be  sufficient 
and  just.'  '  In  Pennsylvania,  that  measure  is  established  by 

monthly  meeting  ;  each  and  every  Loan  and  Accumulating  Fund  As- 
such  monthly  neglect  or  refusal  to  sociation  v.  Webster,  25  Barb.  (N. 
be  charged  with  the  monthly  dues, "  Y. )  263. 

was  held  to  authorize  fines  upon  =  Lynn  v.  Freemansburg  Build- 
fines  :  and  Re  Middlesborough  ing  and  Loan  Apsociation,  117  Pa. 
Building  Society,  54  L.  J.,  Ch.  D.  i. 

S92„   where  under  a  rule  making  ^  Ocmulgee  Building  and  Loan 

fines  chargeable  "  at  the  rate  of  5  Association    v.   Thomson,  52  Ga. 

per  cent,  per  month  on  the  total  427. 

amount  in  arrear,"  it  was  held  that  *  lb. 

the  monthly  fine  was  to  be  calcu-  =  Lynil   v.  Freemansburg  Build- 

lated  at  the  rate  of  5  per  cent,  per  ing  and  Loan  Association,  117  Pa. 

month  on  the  imount  of  previous  i,    12. — See,    also    Davis,   Law  of 

fines  and  other  payments  due,  as  Building,  etc. ,  Societies,  pp.  202- 

well  as  of  principal  and,  interest  in  203:   "It  is  true  that  those  who 

arrear,  and  that  the  rule  was  rea-  suffer  have  made  the  law  which 

sonable,  binds  them,  or  subscribe  or  agree 

'  Second  New  York  Building  As-  to  it  on   becoming  members,  but 

sociation  v.  Gallier,  cited  by  Birds-  through    the    ignorance  of  those 

eye,    J. ,    in  the  Citizens'   Mutual  who  draw  the  rules  the  law  is  often 
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legislative  enactment ; '  arid  that  circumstance  is  held  to  be 
a  declaration  that  fines  in  excess  thereof  are  oppressive  and 
unreasonable  by  policy  of  law,  even  in  building  associations 
incorporated  under  previous  statutes,  to  which  that  enact- 
ment is  not  strictly  applicable.^  In  the  absence  of  such  a 
guide,  the  precise  proportion,  which,  within  the  limits  of 
reason  and  equity,  a  fine  may  bear  to  the  sum  in  default, 
must  depend  greatly  upon  the  circumstances  of  time  and 
place,  determining  the  amount  of  the  loss  entailed  upon  the 
society  by  the  default  and  the  necessity  of  stimulating 
prompt  observance  of  membership  duties,^ — remembering 
that  excessive  fines  must  directly  tend  to  destroy  the 
primary  object  of  the  society's  usefulness,  the  assistance  of 
those  who  have  small  means. 

Fines  must  be  Imposed  for  Derelictions  in  Duties  Incident 
to  Membership.    Depositors. 

§  426.  An  authority  given  by  statute  to  l^uilding  asso- 
ciations to  impose  fines  upon  its  members,  does  not 
authorize  their  imposition  upon  persons  holding  the  rela- 
tion of  depositors  merely.''  It  is  an  incident  to  member- 
ship, and  justifiable  only  on  the  ground  of  a  member's  full 
participation  in  the  profits  of  a  scheme  of  mutual  gains  and 
liabilities  which  does  not  extend  to  any  but  members. 

Fines  upon  Interest. 

§  427.  The  distinction  which  is  taken  in  Ohio,  under  a 
statute  authorizing  fines  upon  neglect  to  pay  dues,  between 
fines  imposed  for  such  default  and  fines  imposed  for  default  in 
the  payment  of  interest,  on  a  loan,  seems  also  to  be  recog- 
nized in   West   Virginia.      Fines   in  the  latter  case  are 

made  unnecessarily  oppressive  ...  '  Lynn  v.  Freemansburg  Building 
A  default  in  payment  implies  weak-  and  I/oan  Association,  ubi  supra, 
ness,  for  the  time  being,  at  least;  '  In  McGannon  v.  Central  Build- 
why,  then,  should  the  overbur-  ing  Association,  19  W.  Va.  726,  a 
dened  be  further  oppressed  ?  If  one  fine  of  10  cents  for  failure  to  pay 
stumbles  under  a  weary  load,  can  weekly  dues  of  25  cents,  the  par 
he  rise  the  better  if  his  burden  is  value  of  the  shares  being  JS150,  was 
increased  to  twice  its  original  size  held  reasonable, 
while  he  lies  prone  upon  the  ■*  Hagerman  v.  Ohio  Building  and 
earth?"  Savings  Association,  25  Ohio  St. 
'  Act  10  Apr.  1879,  7.  L.  17.  186. 


396  THE  LAW  OF  BUILDING  ASSOCIATIONS.        [CH.  XV. 

held  to  be  illegal,  because,,  the  object  of  fines  being  to 
reach  the  member  in  his  relation  as  member,  the  statute 
did  not  contemplate  exposing  him,  under  the  same 
clause,  to  additional  and  separate  penalties,  in  a  charac- 
ter which  is  distinct  from  that  of  membership,  viz. ; 
that  of  debtor.'  And  where,  under  the  statute  or  the 
rules  of  the  society,  the  installments  on  account  of  stock- 
payments  and  of  interest  are  lumped  in  one  periodical 
contribution,  and  the  fine  is  levied  at  a  certain  rate  per 
share,  it  is  improper  to  divide  the  whole  sum  into  its 
constituent  elements,  so  as  to  levy  two  fines  for  its  non- 
payment,— one  on  account  of  dues  of  stock-payments, 
or  principal ;  the  other  on  account  of  dues  of  interest. 
Thus,  in  Maryland,  the  court,  holding  that  the  statute  de- 
signed the  joining  of  the  two  kinds  of  dues  in  one 
periodical  payment,  declares :  "  There  is  no  reason  nor 
authority  under  the  law,  for  the  subdivision  of  the  princi- 
pal and  interest,  and  separate  and  independent  by-laws, 
imposing  distinct  fines  for  the  non-payment  of  each ; " — 
and  the  building  association  was  not  permitted  to  recover" 
the  fines  assessed  under  a  by-law  authorizing  their  imposi- 
tion for  default  upon  dues  of  interest,  at  the  rate  of  ten 
cents  per  share,  the  same  fine  being  previously  and  addi- 
tionally charged  for  defaults  in  the  discharge  of  stock-pay- 
ments and  principal.^  "  The  weekly  installments  and 
weekly  interest  constitute  but  one  debt,  and  the  weekly  in- 
terest, according  to,  our  construction  of  the  terms  of  the 
law,  ought  to  be  included  in  the  weekly  dues,  ....  that 
is,  the  portion  of  the  principal  properly  so  called  payable 
weekly,  and  the  proportional  interest,  weekly  payable, 
constitute  the  weekly  installinent,  and  make  up  the  weekly 
indebtedness,  which,  if  not  paid  punctually,  subjects  the 
party,  to  a  fine,  if  the  company  think  proper  so  to  deter- 
mine by  its  by-laws."  ^     The  question  is  by  no  means  free 


■  Hagerman  v.  The  Ohio  Build-  Building,  etc.,  Association,  19  W. 

ing    and   Savings  Association,   25  Va.  744. 

Ohio  St.  186;    Forest  City  United  ^  Shannon    v.    Howard    Mutual 

L,and  and  Building  Association  v.  Building  Association,  36  Md.  383. 

Gallagher  lb.  208;  Parker  v.  U.  S.  =  Ibid. 
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from  difficulty.  Were  the  advancement  by  the  building 
association  to  its  member  a  mere  loan,  and  the  payment  of 
interest  a  mere  consideration  for  the  forbearance  of  that  loan, 
the  reasoning  of  the  above  cases  would  be  decisive.  But 
its  force  is  Tnaterially  diminished  when  it  is  remembered 
that  the  transaction  is  not  one  of  loan  only,  and  that,  when 
the  advancement  is  taken,  the  regular  payment  of  inter- 
est, or  its  equivalent,  under  some  other  name,  is  just  as  im- 
portant to  the  society  and  is  just  as  much  a  source  of  profit 
to  the  borrowing  member  as  the  payment  of  dues.  It  is 
added  to  the  common  fund ;  it  is  reinvested  for  the  benefit 
of  the  borrower  as  well  as  of  this  fellows  ;  it  is  a  substantial 
elemeiit  in  the.  achievement  of  the  final  result,  the  liquida- 
tion of  all  shares  at  their  par  value,  in  which  all  the  mem- 
bers of  the  society,  whether  borrowers  or .  investors,  are 
equally  interested.  A  share  of  the  profits  made  upon  the 
investor's  contributions  goes  to  make  up  the  accumulation 
upon  the  borrower's  shares,  by  means  of  which  his  debt  is 
to  be  cancelled.  And  equally  does  the  whole  plan  con- 
template the  prompt  payment  of  interest  or  redemption 
moneys.  The  loan  itself  is  granted  to  the  member  on  the 
ground  of  his  membership  relation,  and  all  the  disadvant- 
ages resulting  from  dereliction  in  payment  of  dues,  and  all 
the  unfair  advantages  which,  without  the  equalizing  effect 
of  fines,  would  result  to  him  from  his  dereliction  in  this 
respect,  and  which  that  system  is  intended  to  guard 
against,  must  result  equally  to  the  one  and  to  the  other 
from  a  failure  to  make  his  regular  interest  payments, — at 
least  if  the  society  permits  him  to  go  on  in  his  default  and 
does  not' insist  upon  immediate  liquidation  of  the  indebted- 
ness, which  may  be  a  great  hardship  to  the  borrower. 

§  428.  In  England,  indeed,  the  legality  of  fines  upon 
interest  seems  to  be  amply  sustained.  In  Parker  v. 
Butcher^  decided  in  1867,  the  loan  was  repayable  by 
monthly  contributions  covering  principal  and  interest,  and 
imposed  fines  for  non-payment  of  contributions  at  the  rate 
of  a  shilling  per  pound  per  month.  It  was  contended  that 
this  imposed  a  penal  interest  of  sixty  per  cent,  for  every 

» Law  Rep.  3  Eq.  762;  36  L.  J.,  Ch.  552. 
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installment  of  principal  and  interest  due  from  the  advanced 
member  so  long  as  it  was  in  arrear,  and  that  this  was  un- 
reasonable. But  Romilly,  M.  R.,  deciding  that  the  fine 
was  reasonable,  and  that  the  borrower  could  not  redeem 
a  mortgage  to  the  society  without  paying  the  fines  he  had 
incurred,  said  : — "  I  see  nothing  unreasonable  in  it.  It  is 
a  matter  well  understood  between  the  contracting  parties, 
and  it  is  a  contract  which,  in  the  absence  of  all  fraud  or 
undue  pressure,  the  parties  were  perfectly  competent  to 
enter  into.  Neither  do  I  see  anything  in  the  shape  of  for- 
feiture in  the  transaction.  It  is  true  that  the  court  will 
not  allow  a  person  to  contract  to  receive  a  given  rate  of  in- 
terest, and  to  stipulate,  that,  if  not  paid,  the  rate  of  inter- 
est shall  be  increased,  but  this  has  no  resemblance  to  that 
case.  It  is  simply  such  a  transaction  as  the  following: 
One  man  lends  to  another  ;^ioo,  to  be  repaid  on  a  given 
day,  and  if  it  be  not  repaid  on  that  day,  it  shall  bear  inter- 
est at  the  rate  of  sixty  per  cent.  ;  that  is,  no  doubt,  a  high 
rate  of  interest,  but  since  the.  repeal  of  the  usury  laws  I 
see  nothing  illegal  in  the  transaction  if  there  be  no  con- 
cealment and  no  undue  pressure,  and  the  parties  perfectly 
understand  and  assent  to  the  contract.  If,  then,  such  a 
transaction  is  legal,  does  it  become  illegal  because  the  loan 
is  to  be  repaid  by  installments,  as  if  a  man  lent  another 
;^ioo,  to  be  repaid  by  sums  of  ;^io  per  month,  with  inter- 
est at  the  rate  of  sixty  per  cent,  on  every  installment  un- 
paid ?     I  think  it  does  not."' 

§  429.  But  obviously,  the  doctrine  of  this  case  is  not 
applicable  in  those  states  of  this  country  where  there  is 
still  a  statutory  prohibition  upon  usurious  reservations.  It 
is  not  an  answer  to  say  that  fines  are  simply  liquidated 
damages  for  the  non-performance  of  a  covenant  or  prom- 
ise. That  theory  justifies  their  imposition  for  neglect  of  a 
pure  membership  duty,  though  it  consist  simply  in  the 
duty  of  paying  money,  because  that  duty  results  from  a 
covenant  implied  in  the  membership  relation.,    But  the 

'  In  Re  Middlesborough  Building  upon  the  whole  amount  in  arrear 
Society,  54lv.  J.,  Ch.  D.  S92,  apro-  by  a  member,  including  interest 
vision  for  fines  by   a   percentage      upon  his  loan,  was  also  sustained. 
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duty  to  pay  interest  upon  money  loaned  is,  after  all,  not  an 
incident  of  membership,  but  a  result  of  the  contract  of 
loan,  and  interest  at^thelegal  rate  is  but  a  compensation, 
and  the  otily  compensation  which  usury  laws  allow,  for  the 
use  of  money.  It  would  seem,  therefore,  that,  in  the  ab- 
sence of  distinct  legislative  authority,  the  imposition  of 
fines  upon  interest  in  arrear  is  not  lawful :  or  at  least,  that 
the  legislative  authority  to  impose  fines  on  default  of  mem- 
bership dues  alone  excludes  the  right  of  imposing  them 
upon  default  in  interest  payments.  At  the  same  time,  it 
is  proper  to  say,  that,  apart  from  the  statutes  of  usury, 
there  can  be  no  valid  objection  to  the  imposition  of  the 
latter  species  of  fines,  and  that  there  is  abundant  reason 
for  their  legislative  sanction.  It  has,  indeed,  been  given 
in  many  of  the  states, — so  generally,  that  the  imposition  of 
fines  for  the  non-payment  of  interest,  either  expressly,  or 
ty  assessing  fines  at,  a  certain  ratio  upon  the  amount  owing 
by  the  member  as  dues  (in  which  are  included  the  monthly 
installments  of  interest),  may  be  said  to  be  customary  and 
usual  among  building  associations.' 

Interest  upon  Pines. 

§  430.  Interest  can  never  be  charged  upon  fines  stand- 
ing against  a  member.^  If  they  are  regarded  as  interest 
agreed  to  be  paid  to  the  society  for  non-payment  of  install- 
ments, then  "to  give  the  society  interest  upon  these  fines, 
would  be  to  give  them  compound  interest,  which  is  not  in 
the  contract,  and  which  is  contrary  to  the  rules  and  prin- 
ciples adopted  by  courts  of  equity."^  If  they  are  viewed 
as  stipulated  damages,  the  contingency  of  delay  in  their 
payment  must  be  taken  to  have  entered  into  the  calculation 
of   the    amount   fixed ;    nor   will   the   court   permit   the 

'  The  practice  is  certainly  well  land  (see  cases  in  notes  to  preced- 

established  in  Pennsylvania,  and  as  ing  sections). 

would    appear    from    adjudicated  '  Parker  w.  Butcher,  36  L.  J.,  Ch. 

cases,  in  Indiana  (see  Gouckenour  552;  I,aw  Rep.,  3  Eq.  762;  Ingoldby 

V.  Sullivan  Building  and  Loan  As-  v.  Riley,  28  1,.  T.,  IsT.  S.  55;  Clark- 

sociation,   ug  Ind.  441;  21  N.  E.  ville  Building  Association  z".  Steph- 

Rep.  1088),  New  Jersey  (Bowen  v.  ens,  26  N  J.  Eq.  351. 

Lincoln  Building  and  IvOan  Assocr-  ^  Romilly,   M.    R.,   in  Parker  V. 

ation,  28  Atl.  Rep.  67J  and  Eng-  Butcher,  suprd. 
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debtor's  burden  to  be  aggravated  i  beyond  what  he  has 
clearly  undertaken  to  perform.  But  after  a  decree  of  fore- 
closure, when  the  whole  amount  due  upon  the  mortgage 
has  been  ascertained,  including  fines,  the  latter  form  part 
'of  the  principal  bearing  interest.' 

Illegal  Fines  Deducted  from  Debt. 

§  431.  Where  a  member  of  a  building  association  who 
is  also  a  mortgage  debtor  to  it  has  paid  to  it  fines  which  it 
had  no  legal  right  to  exact,  he  is  entitled  to  defalk  such 
payments  from  the  mortgage  dej)t  in  a  proceeding  to  fore- 
close the  mortgage.^  In  a  case  in  which  the  by-law  of  the 
association  ordaining  the  fines  to  be  paid  was  held  to  be 
void  because  offending  against  the  requirement  of  reason- 
ableness, the  court,  discussing  this  question,  says  :  "  It  is 
argued,  however,  that  the  fines  or  some  of  them  were 
voluntarily  paid  by  the  defendant  and  therefore  cannot  be 
recovered  back.  This  is  not  an  action  to  recover  back  the 
illegal  fines,  but  a  scire  facias  ^  by  the  association  on  the 
mortgage  given  by  the  defendant ;  and  the  question  is,  for 
what  amount  shall  judgment  be  entered,  or,  rather,  how 
much  is  legally  due  on  the  mortgage.  There  is  a  clear 
distinction  between  a  suit  to  recover  back  moneys  which 
have  been  paid  by  mistake  either  of  law  or  fact,  and  inter- 
posing as  a  defence  such  payments  as  could  not  have  been 
recovered  on  account  of  their  illegality.  In  the  latter 
class  of  cases,  the  payments  as  a  rule  are  credited  on  the 
amount  legally  due.  This  is  always  done  in  cases  of 
usurious  payments  where, the  obligation  is  still  outstand- 
ing. We  can  see  no  difference  in  principle  between  that 
class  of  cases  and  the  present.  While  it  may  be  true  that 
fines  are  no  part  of  the  mortgage  debt,*  it  is  also  true  that 
they  are  moneys  paid  by  defendant  to  plaintiff  in  con- 
sequence of  a  relation  of  debtor  and  Creditor  existing  be- 
tween them  ;  and  if  the  creditor  have  no  right  to  receive 

1  Provident    Building     Soc,     v.  « The    statutory   proceeding  in 

Greenhill,  L.  R.  9  Ch.  D.  122;  38  L.  Pennsylvania  for  the  foreclosure  of 

T.  Rep. ,  N.  S.  140.  mortgages. 

'  Lynn  v.  Freemansburg  Building'  <  See  ante,  §  416. 
and  Loan  Association,  117,  Pa.  1. 
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them  as  fines,  he  has  no  right  to  receive  them  in  any  other 
capacity  than  as  creditor.^  Being  received  by  a  creditor  it 
is  obvious  the  moneys  thus  paid  must  be  applied  to  what- 
ever was  legally  due.  .  .  The  question  in  this  proceeding 
is  only  how  much  is  legally  due  upon  the  obligation  in 
suit,  and  in  determining  that  question,  credit  should  be 
given  for  all  the  moneys  claimed  and  received  as  fines."  ^ 


Discretion  of  Directors  in  Keniitting  Fines. 

§  432.  The  remission  or  condonation  of  fines  for  proper 
reasons  shown  is  discretionary  with  the  society  or  its 
directors,'  like  the  option  of  enforcing  or  waiving  for- 
feitures.^ The  remission  of  fines  may  be  justified  also  upon 
the  general  ground  of  the  society's  right  to  compromise 
with  its  members  and  debtors.'  The  liability  for  fines  is 
not  suspended  by  the  bringing  of  suit  by  the  association 
against  the  member.* 


CHAPTER  XVI. 

MORTGAGES. 

J  433.  Right  to  take  mortgage  security  involved  in  power  to  make  loans 

or  advancements.     Mortgageable  estates. 
§  434.  Validity  and  construction  of  mortgage  security  under  statute  and 

charter. 
?  436.  Examination  of  the  various  forms  of  mortgages  used  in  building 

associations.     Their  relative  propriety  and  adequacy. 
i  439.  Covenants  as  to  stock-payments,  etc. 

'Because  the  by-law  by  which  they  '  People  v.  Lowe,  117  N.  Y.  175; 

were  established  as  fines  was  void.  22  N.  E.  Rep.  1016. 

*  Lynn  v.   Freemansburg  Build-  '  See  ante,  §§  72-95. 

ing  and  Loan  Association,  supra,  '  See  ante,  ?  325.     The  function 

pp.  13-14,  per  Green,  J.     Where  the  of  fines  to  secure  the  services  of 

by-law  establishing  the  fines  is  void  members  as  ofl&cers,  and  the  faith- 

for  unreasonableness,  it  is  wholly  ful  performance  of  their  duties  as 

void,  and  all  the  fines  paid  under  such,  as  well   as  the  attendance  of 

it  are  to  be  so  credited  :  the  comrt  members  at  meetings  has,  already 

will  not  declare  what  would  have  been  sufficiently'  adverted  to.    See 

been  a  reasonable  fine  and  allow  ante,  §§  71  etseqq.,  86,  206. 

the  society  to  retain  that  much  :  «  See  ante,  J  70. 
ibid.,  p.  II. 
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§  440.  Effect  and  validity  of  building  association  mortgage.    Equity 

jurisdiction. 
§  441.  Covenants  as  to  default. 
?  442.  Propriety  of  court's  looking  at  the  rules  to  ascertain  amount  due. 

1  444.  Rule  for  ascertaining  amount  presently  due  upon  mortgage. 

§  445.  Same  rule  applicable  in  courts  of  law  and  equity.  Basis  of 
equity  jurisdiction  in  foreclosure.  Preliminary  account.  De- 
cree. 

?  446.  Discharge  of  mortgage  by  sale  of  property  does  not  necessarily 
discharge  debt.     Remedy  in  such  case. 

§  447.  Terms  of  mortgage  preclude  withdrawal.     Right  of  repayment. 

^  448.  Sale  upon  mortgage,  and  application  of  proceeds  of  sale  and 
value  of  stock  to  debt,  extinguish  membership  of  debtor. 

?  449.  Mortgage  (or  decree  after  preliminary  account),  after  payment 
of  amount  due  stands  as  security  for  future  membership  duties. 
Rights  of  mortgagee  in  possession. 
,  I  450.  Errors  and  omissions  in  mortgages. 

?  452.  Purchaser  subject  to  building  association  mortgage. 

J  453:  Building  association,  mortgagee,  may  exercise  all  the  powers 
given  it  concurrently,  notwithstanding  its  rules. 

§  454.  Tender  upon  building  association  mortgage. 

§  455.  Assignment  of  mortgages  of  members  by  society. 

J  456.  Mortgages  of  members  not  assets  for  purposes  of  withdrawal  or 
winding  up. 

§'458.  Mortgages  of  members  are  assets  for  purposes  of  taxation  of  so- 
ciety's personal  property.     Exemptions. 

Bight  to  Take  Mortgage  Security  Involved  in  Power 
to  Malce  Loans  or  Advancements.  Mortgageable 
Estates. 

§  433.  The  power  granted  to  building  associations  to 

make    loans   or   advancements   to   their   members,   upon 

certain  reservations  and  agreements,  necessarily  involves 

the  right  to  take  mortgage  security  for  the  performance  of 

the  conditions  of  the  contract.^     The  mortgage,  it  seems, 

may  be  upon  freehold  or  leasehold  ^  property ;  upon  legal 

'  Massey  v.  The  Citizens'  Build-  44  Ch.  D.  412,  the  mortgages  were 

ing  and  Savings  Association  of  Pa-  given  upon  leasehold  property.    In 

ola,  22  Kan.  624.    And  see  Union  Bismarck  Building  and  Loan  Asso- 

Building  Loan  Association  of  New  elation  v.  Bolster,  92  Pa.  123,  the 

Brunswick   v.   The    Masonic  Hall  building     association     had   taken 

Association  of  New  Brunswick,  29  a  chattel  mortgage,  the  propriety 

N.  J.  Eq. ,  389.  of  which  was  not  questioned.     But 

2  In  the  case  of  Seagrave  v.  Pope,  it  was  said  by  the  court  that  acts 
15  Engl.  L.  and  Eq.  Rep.  477;  22  which  relate  exclusively  to  mort- 
L.  J.,  Ch.  258;  i6Jur.  1099;  I  De  gages  of  "  real  estate,"  have  no  re- 
G.  M.  and  G.  783;  20  L.  T.  Rep.  lation  to  mortgages  on  leaseholds, 
158,  and  in  Sheffield  and  S.  Y.  as  the  mortgage  in  this  case  was. 
Perm.  Building  Soc.  v.  Aizlewood, 
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or  equitable  titles/  It  may  be  upon  the  lands  of  the  bor- 
rowing member,  or  upon  those  of  another  and  outside  person 
submitting  his  property  to  the  encumbrance  as  security  for 
the  debt.^  The  bond  given  by  the  member  constitutes  the 
debt ;  the  mortgage  secures  it.'  What  is  the  iiature  of  this 
debt,  and  of  the  transaction  which  created  it,  and  what  its 
lawful  ingredients,  has  been  sufficiently  discussed.^  It  is 
proposed  in  this  chapter  to  examine  merely  the  building 
association  mortgage  under  the  statutes,  it§  form,  and  its 
effect  in  law. 

Validity  and  Construction  of  Mortgage  Under  Statute  and 
Charter. 

§  434.  A  mortgage  taken  by  a  building  association  is  a 
Security  for  the  payment  of  money  only  within  the  statute,-'' 
and  operative  only  so  far  as  authorized  by  it  and  by  the  by- 
laws of  the  association,  and  in  conformity  therewith.* 
Consequently,  where  the  by-laws,  requiring  weekly  pay- 
ment of  dues  and  installments,  provided  that  all  loans 
should  become  due  in  six  years  from  the  incorporation  of 
the  society,  or  on  the  stock  reaching  its  par  value,  the  lia- 
bility of  a  borrower  to  pay  weekly  dues  and  installments 
was  held  to  cease  upon  the  expiration  of  six  years  from  the 
date  of  the  loan.''  Nor,  for  the  same  reason,  can  any  res- 
ervation inserted  in  the  mortgage,  which  is  not  contem- 

'  In  the  case  of  Lincoln  Building  Fund  Association  v.  Ivongshore,  8 

and  Savings  Association,  appellee,  Luz.  I/eg.  Reg.  (Pa.)  199. 
V.  Haas  et  al. ,  appellants,  10  Neb.  ^  See  Eagle  Beneficial  Society's 

581,  a  mortgage  upon  an  equitable  App.,  75   Pa.  226;  but  subsequent 

title  was  enforced.     It  purported  to  purchasers  and    mortgagees    need 

be  upon  the  fee  simple,  and  it  was  not  go  begond  the  face  of  the  mort- 

held  that  it  was  not  defeated  by  a  gage,  unless  there  be  something  in 

subsequent    purchase    of   the    fee  the  recital  of  the  bond  in  the  mort- 

simple  by  one  who  procured  a  quit-  gage  to  put  them  upon  inquiry, 
claim  deed  from  the  holder  of  an  *  See  ante,  §§  329  et  seqq.,  380  et 

equitable  title.  •  seqq. 

"  Massey  v.  The  Citizens'  Building         *  Franklin  Building  Association '' 

and  Savings  Association  of  Paola,  v.  Mather,  4  Abb.  Pr.  (N.  Y. )  273. 
ubi  supra ;  Juniata  Building  Asso-  «  Shannon    v.    Howard    Mutual 

ciation  v.  Mixell,  84  Pa,  313;  Tan-  Building  Association,  36  Md.  383. 
ner'sApp.,95  id.  118;  Johnston  z/.  'Lime  City  Building,   Sav.  and 

Elizabeth  Building  and  Loan  Asso-  Loan  Association  v.  Wagner,  122 

ciation,  104  id.  394;  Relief  iSaving  Ind.  78;  23  N.  E.  Rep.  689. 
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plated  by  statute  and  by-law,  be  enforced  under  it.'  Hence, 
where  a  building  association  was  fncorporated  by  a  special 
act,  its  charter  authorizing  it  to  grant  loans  at  a  prfemiuni, 
taking  mortgages  from  the  borrowers  for  the  payment  of 
installments  to  the  end  of  the  society's  running,  together 
with  fines  and  interest  on  the  par  value  of  the  shares  ad- 
vanced ;  a  mortgage  so  written  as  to  include  the  sum  actu- 
ally advanced,  and  making  it  repayable,'with  interest  from 
date,  in  case  any  default  should  be  inade  by  the  borrower 
in  the  payments  undertaken  by  him,  was  held  to  be  prima 
facie  in  violation  of  the  constitution  of  the  association. 
And  it  was  left  to  the  Jury  to  determine  whether  the  mort- 
gage was  drafted  so  as  to  include  the  sum  paid  to  the  mem- 
ber by  the  association  as  the  price  of  the  redemption  of  his 
stock,  by  accident,  mistake,  or  by  ignorance  of  the  drafts- 
man ;  or  by  design  and  on  purpose,  with  the  knowledge  of 
the  society,  and  with  a  view  to  oppression  and  wrongful 
exaction.  In  the  former  case,  the  deed  might  be  reformed 
and  corrected  and  then  sustained ;  in  the  other  case,  de- 
clared void  for  fraud  and  circumvention.  At  all  events,  it 
was  said  to  be  error  in  the  court  below — ^when  asked  by 
the  mortgagor  to  cancel  the  mortgage,  and  enjoin  the  build- 
ing association  from  selling  the  land  conveyed  in  the  mort- 
gage and  from  further  proceedings — to  refuse  the  injunc- 
tion peremptorily  where  the  facts  appeared  as  above.^  It 
may  be  laid  down,  therefore,  as  a  rule,  that,  where  the  stat- 
ute or  charter  under  which  a  building  association  is  incor- 
porated, defines  the  formal  conditions  and  covenants  which 
may  be  embodied  in  the  mortgage,  with  a  view  to  attain- 
ing the  results  contemplated  by  the  act,  these  details  must 
be  strictly  and  technically  followed  out :  ^  where,  however, 

'  Shannon    v.    Howard    Mutual  C.    372.      See  also  the  Baltimore 

Building  Association,   supra;  Hag-  Permanent     Building    and    Land 

erman  v.   The  Ohio  Building  and  Society  v.  Taylor,  41  Md.  409;  Bir 

Savings  Association,  25  Ohio,  iS6;  mingham  v.  The  Maryland  Land 

Building  Association  v.  Schuller,  3  and  Permanent  Homestead  Ass'n, 

W.  N.  (Pa.)  431;  Building  Associa-  45  Id.  541;  and  ante,  \  394. 
tion    V.  Egger,   5   Bull.   752;    and         » The    importance  of  observing 

ante,  \  394.  this  rule  is  in  the  fact  that  the 

'  Smith  V.  The  Mechanics'  Build-  privileges  conceded  to  building  as- 

ing  and  Loan  Association,  73  N.  sociations  are  seemingly  so  extra- 
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the  statute  and  charter  make  provision  merely  for  the  re- 
sults to  be  worked  out  by  the  scheme,  a  greater  latitude 
obtains,  and  every  form  of  mortgage  or  security  which  en- 
sures that  result  may  be  adopted  by  the  association. 

§  435.  Indeed,  where  a  building  association  is  incor- 
porated for  certain  purposes  and  with  certain  powers  defined 
by  its  charter  or  by  the  statute  under  which  the  same  was 
granted,  it  seems  very  clear  that  every  mortgage  taken  by 
it  must  not  only  be  limited  in  its  operation  as  a  security 
within  the  scope  and  objects  of  the  incorporation,  but  rftust 
be  presumed  and  treated  as  intended  to  have  that  operation 
and  no  other.  Building  associations  must,  in  other  words, 
be  held  to  contract  in  conformity  with  the  the  law.^  If 
that  is  true,  the  validity  and  effect  of  a  mortgage  depend, 
not  so  much  upon  the  phraseology  in  which  it  is  written,  as 
upon  the  real  nature  and  true  inwardness  of  the  transaction 
from  which  it  results.  If  that  transaction  was,  in  point 
or  fact,  such  a  one  as  the  charter  and  statute  contemplated 
as  within  the  legitimate  business  and  methods  of  the  cor- 
poration, it  seems  that  it  ought  to  be  given  effect  accord- 
ordinary,  that  the  courts  will  in  chooses,  in  detail,  every  reserva- 
general  measure  their  exercise  by  tion,  modo  ei /ortna,  v/hifii  ahallhe 
the  precise  extent  of  the  terms  of  made  in  these  mortgages;  and  if  it 
the  law,  and  any  deviation  from  th'e  does  so,  it  is  the  business  of  the  as- 
prescribed  course  will  render  the  sociations  to  conform  to  that  re- 
transaction  unlawful  and  usurious,  quirement.  But  unless  there  be 
Unless  there  is  a  positive  statutory  such  a  one  (either  in  statute  or  in 
or  charter  direction  as  to  the  form  charter),  not  only  explicit,  but  ex- 
of  the  covenants  to  be  inserted  in  elusive  of  every  other  substantially 
the  mortgage,  there  seems  no  rea-  like  method,  there  is  no  sufficient 
son  for  regarding  one  form  more  reason  given  anywhere  for  limiting 
appropriate  to  a  building  associa-  the  associations  in  this  particular: 
tion  loan  than  another,  when  both  and  where'  this  is  done,  it  is  because 
secure  substantially  the  same  thing.  of  a  defective  understanding  of  the 
It  has  already  been  seen  that  the  real  nature  of  the  transaction  of  a 
reservation  of  the  payment  of  prin-  building  association  loan,  looking 
cipal  and  interest  is,  in  effect,  ident-  at  the  mere  surface  of  the  paper 
ical  with  that  of  mere  dues,  etc.  which  is  the  evidence  of  a  portion 
See  J  J  333-335.  Both  forms  are  of  the  contract,  instead  of  examiu- 
used  under  statutes  exceedingly  ing  the  substance  of  the  whole  con- 
similar.     No  distinction  has  been      tract  itself. 

made  on  that  ground  in  England.  ■  Clark,  J. ,  in  Albright  zi.  Lafay- 

It  is,  of  course,  within  the  power  of  ette  Build,  and  Sav.  Association, 
the  I,egislature  to  prescribe,  if  it  so      102  Pa.  411,  424. 
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ingly,  and  that  its  intended  operation  should  not  be  per- 
mitted to  be  defeated  by  a  narrow  or  superficial  view  of  the 
terms  in  which  the  scrivener  has  expressed  it.  True  it  has 
been  said  in  a  recent  case  : '  "  The  mistake  of  some  wri  ters 
upon  this  subject  is  that  they  start  out  having  in  mind  what  a 
building  association  '  loan '  originally  was,  and  what  a 
mortgage,  in  such  a  case,  secured,  and  then  interpolate  the 
same  terms  into  all  modern  so-called  '  building  association 
mortgages,'  regardless  of  the  terms  of  the  contract.  But 
in  every  caSe,  the  question  is  not,  what  contracts  did  such 
associations  once  make?  or,  what  legitimately  ought  to  be 
the  provisions  of  such  contract  ?  but,  what  contract  have 
the  parties,  in  fact  made?"  And  it  was  thereupon  held 
that  a  mortgage  taken  by  a  building  association,  in  which 
it  was  stipulated,  that,  in  case  of  a  default  on  the  part  of  . 
the  mortgagor,  the  association  might  recover,  on  fore- 
closure, the  principal  sum  with  interest,  etc.,  not  being 
properly  a  building  association  mortgage,  was  not  a  security 
for  stock  dues  or  subscriptions.^  But  it  is  obvious  that  this 
method  of  treating  mortgages  taken  by  building  associa- 
tions, instead  of  giving  effect  to  the  real  contract  between 
the  parties,  as  they  understood  it,  substitutes  in  its  place 
the  writing  passing  between  them  and  reduces  the  whole 
question  to  one  of  mere  verbal  interpretation  regardless  of 
the  essential  and  underlying  facts.  A  broader,  as  well  as 
a  more  just  and  equitable  rule  was  laid  down  in  a  Pennsyl- 
vania case,  in  which  it  was  said  :  "  There  is  no  prescribed 
form  for  a  building  association  mortgage.  Its  validity  as 
such  depends  on  the  facts,  and  these  must  be  taken  as  a 
whole.  If  this  transaction  was  not  in  fact  a  loan  by  a 
building  association  to  a  member,  no  form  would  save  it 
from  the  ordinary  rules  as  to  interest  and  usury,  and  so,  on 
the  other  hand,  as  it  clearly  was  in  fact  such  a  loan,  no 
mere  form  of  the  instrument  can  deprive  it  of  the  privileges 
of  such  loans."  ^     The  force  of  this  enlightened  statement 

'  Pagan  v.  People's  Sav.  and  Loan  =Ibid. 
Association,     (Minn.)    57   N.    W.  '  Building  Association  z".  Robin- 
Rep.  142,  per  Mitchell,  J.  Compare  son,  46  Leg.  Int.  5;  19  Phila.  358, 
ante,  I  394.  per  Mitchell,  J. 
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of  the  law  is  the  more  apparent  when  it  is  remembered, 
that,  as  yet,  no  form  of  mortgage  has  been  devised  which 
expresses  all  the  elements  and  reciprocal  covenants  integrally- 
involved  in  the  transaction  known  as  a  building  associa- 
tion loan.  What  these  elements  and  covenants  are,  upon 
both  sides,  has  already  been  explained,  and  need  not  be  here 
restated.'  No  form  of  obligation  as  yet  known  has  un- 
dertaken to  express  by  distinct  covenants  all  the  ingredients 
of  the  borrower's  contract.  Much  less  is  any  one  qualified 
by  a  statement  of  the  reciprocal  undertaking  of  the  associa- 
tion, that  it  will  carry  out  the  purposes  of  its  organization 
and  insure  to  the  borrower,  so  long  as  he  performs  his 
duty,  a  participation  in  the  advantages  and  profits  of  the 
system,  or  else  relinquish  its  right  to  insist  upon  those  of 
his  covenants  which  must  be  regarded  as  having  been 
based  upon  that  undertaking.  Yet  all  of  these  things  are 
continually  treated  as  part  of  the  contract,  and  its  effect 
and  •  enforcement  modified  and  regulated  with  reference  to 
them,  as  though  they  were  expressed  in  so  many  words. 
It  seems,  therefore,  as  if  the  time  were  really  at  hand, 
when  courts  may  well  ■  and  logically  afford,  in  deciding 
upon  the  effect  of  mortgages  taken  by  building  associations, 
to  look  beyond  the  mere  letter  of  the  instruments  before 
them,  to  treat  them  as  that  which  by  the  governing  statute 
and  the  intention  of  the  parties  they  were  designed  to  be, 
and  to  judge  of  them  according  to  the  operation  which  the 
true  nature  of  the  transaction  shows  they  were  to  be  given. 
If  that  transaction  was  unlawful,  the  mortgage,  however 
written,  partakes  of  the  taint ;  if  it  was  lawful,  if  it  was  in 
truth  a  building  association  loan,  the  mortgage,  however 
written,  ought  to  be  made  effectual  to  carry  it  out.^ 

■  See  ante,  ?§  124-125.  unlawful)  that  itshouldbe  satisfied 

°  Of  course,  the  transaction  must  by    his    shares    of  stock,    it    was 

be  a  lawful  one,  not  only  as  regards  properly  held  that  he  could  not  de- 

the  statutes  of  usury,  but  also  as  af-  fend  a  suit  upon  the  mortgage, on 

fected   by  other  principles  of  the  the  ground  of  that  understanding, 

law.     Hence  where  a  director  of  a  and  that 'the  mortgage  "  must  be 

building  association  gave  to  it  an  treated  according  to    its   terms:" 

ordinary  bond  and  mortgage,  with  Pangborn  v.  Citizens',  etc.,  Associa- 

a    secret    understanding  between  tion,  35  N.  J.  Eq.  341. 
himself  and  his  co-directors  (itself 
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Examination  of  the  Various  Forms  of  Mortgages  Used  in 
Building'  Associations.  Their  Relative  Propriety  and 
Adequacy. 

§  436.  There  are  principally  three  classes^  of  mortgages 
used  in  building  associations,  any  particular  one  being 
adopted  accordingly  as  the  intention  of  the  I/Cgislature 
seems  best  served  by  its  peculiar  form  :  (i)  That  in  which 
the  fact  of  an  advancement  upon  or  redemption  of  shares  is 
recited,  and  the  condition  calls  for  regular  stock-payments 
of  fixed  amounts,  and  performance  of  membership  duties 
and  liabilities  generally,  together  with  the  payment  of  re- 
demption money  or  interest  on  the  amount  advanced  (being 
frequently  lumped  together  with  stock-payments  under  the 
name  of  dues)  to  the  end  of  the  society's  existence  ;  (2)  that 
in  which,  in  addition,  the  sum  advanced  is  made  repayable ; 
(3)  that  in  which  the  nominal  amount  of  the  loan,  the  par 
value  of  the  shares  advanced,  thus  including  the  premium, 
is  made  payable,  with  interest  (upon  that  whole  sum,  or 
only  upon  the  actual  advance,  accordingly  as  the  statute 
may  sanction  the  one  or  the  other),  stock-payments,  etc., 
being  stiptilated  as  in  the  other  cases.  Every  one  of  these 
forms  covers  a  greater  or  lesser  portion  of  one  and  the  same 
contract  between  the  society  and  its  borrowing  member. 
What  this  contract  includes  has  already  been  seen.^  It  is 
clear,  that,  the  contract  embracing  all  the  subsidiary  or 
constituent  undertakings,  being  struck  between  the  build- 
ing association  and  its  member,  and  becoming  immediately 
executed,  as  to  the  society,  by  the  handing  over  the  suta 
agreed  to  be  advanced,  the  only  portions  of  it  that  really 
require  any  security  to  be  given  by  the  member  for  per- 
formance are  those  relating  to  the  discharge  of  stock-pay- 
ments, interests,  and  membership  duties,  including  fines 
and  similar  charges.  This,  therefore,  is  all  that  is  covered 
by  mortgages  belonging  to  the  first  class  above  indicated, 
and  this  is  the  mortgage  originally  and  most  legitimately 
adopted  by  building  associations. 

§  437.  The  next  form  goes  a  step  farther,  expressing, 
upon  the  face  of  the  mortgage,  that  portion,  also,  of  the 

1  See  ante,  \\  124-125,  329,  435. 
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contract,  which  consists  of  an  undertaking  to  return  the 
sum  actually  advanced.  The  manner  in  which  it  is  to  be 
done,  viz.,  by  the  relinquishment  of  stock-accumulations  at 
the  termination  of  the  scheme,  is  sufficiently  indicated  by 
the  concurrent  stipulation  for  the  payment  of  dues  to  the 
end  of  the  society's  running.  It  adds  no  new  undertaking 
to  the  elemental  contract ;  but  it  lends  to  the  whole  trans- 
action softiething  of  the  appearance  of  a  loan,  repayable  in 
numerous  small  installments,  but  bearing  interest  upon  the 
original  sum  from  the  beginning  to  the  end.  The  third 
form  differs  from  this  only  in  that  the  remaining  element 
of  the  whole  contract  is  brought  under  the  protection  of 
the  mortgage  security,  by  stipulating  for  the  eventual  pay- 
ment, not  only  of  the  amount  advanced,  but  also  of  the 
premium  bid,  both  of  which,  together,  make  up  the  full 
value  of  the  shares  advanced,  or,  as  it  is  called,  the  nominal 
amount  of  the  loan.  But  in  this  case,  also,  the  stipulation 
for  stock-payments,  etc.,  is  the  characteristic  and  decisive 
one.  "The  obligation  ...  is  nominally  for  the  repay- 
ment of  the  loan,  but  particularly  for  the  payment  of  the 
monthly  dues  on  the  stock,  and  legal  interest  on  the  loan 
until  the  association  is  able  to  divide,  to  each  share  of 
stock  held  by  the  members,  the  sum  of  two  hundred  dollars 
[or  whatever  the  par  value  of  the  shares  may  be],  and 
when  this  result  is  reached,  as  the  association  would  owe  a 
borrower  on  five  shares  of  stock  $1000,  and  the  borrower 
would  also  owe  the  association  f  1000,  one  debt  cancels  the 
other,  and  the  loan  is  paid  off." '  The  fact  that  interest 
may,  under  some  statutes,  be  charged  upon  the  premium 
bid,  as  well  as  on  the  sum  actually  advanced,  is  an  anomaly,^ 
which,  whilst  it  does  no  credit  to  the  possible  sagacity  of 
the  legislator's  sanctioning,  nor  to  the  sense  of  justice  of  the 
society  exacting  it,  does  not,  in  any  wise,  affect  the  nature 
of  the  transaction. 

§  438.  By  none  of  these  forms,  therefore,  is  there  added 
to  the  contract  itself  anything  which  is  wanting  to  it  under 
either  of  the  remaining  forms.     The  difference  lies  merely 

'  Wrigley    Workingman's    Way  2  See  ante,  \\  403-404. 

to  Wealth,  p.  67. 


4IO  THE  I,AW  OF  BUIIvDING  ASSOCIATIONS.       [CH.  XVI. 

in  the  relative  number  of  the  elements  secured  by  mort- 
gage, all  equally  belonging  to  the  entire  transaction,  but 
set  forth  and  confirmed,  in  one  form,  more  or  less  in  detail 
than  in  another.  It  is  possible  that,  by  the  wording  of  a 
statute,  the  society  under  it  may  be  precluded  from  taking 
mortgage  security  for  more  than  some  particular  portion  of 
this  contract,  and  that  a  stipulation  contained  in  the  deed 
beyond  this  limit  must  be  deemed  unlawful.'  Cotainit  is, 
that  the  mortgage  securing  the  continued  and  regular  pay- 
ment of  dues  to  the  end  of  the  scheme,  either  including 
therein  the  redemption  money  or  interest,  or  with  an  ad- 
ditional stipulation  for  the  payment  of  interest  on  whatever 
sum  the  law  may  allow  its  reservation,  and  providing,  in 
case  of  default  in  any  such  payment,  for  the  imposition  of 
fines,  as  well  as  generally  for  the  observance  of  all  member- 
ship duties  and  liabilities,  covers  everything  for  which 
there  is  any  need  of  a  continuing  security.  In  none  of  the 
remaining  elements  of  the  contract,  is  a  breach  on  the  part 
of  the  member  within  the  range  of  legal  possibilities.  By 
the  payment  of  the  money  agreed  to  be  advanced,  the  con- 
tract is  so  far  executed  as  to  preclude  the  borrower,  in  the 
absence  of  fraud,  or  circumstances  amounting  to  fraud, 
from  resisting  its  consummation ;  and  if  such  crookedness 
occur  in  it,  the  parchment  and  seal  and  solemn  attestation 
will  not  straighten  it  into  uprightness.  Besides,  in  case  of 
a  dispute,  the  society  holds  the  key  to  the  situation.  The 
borrower's  regular  payments  and  other  membership  obliga- 
tions being  secured,  it  is  sure  to  be  in  actual  possession  of 
the  money,  which,  by  his  entire  contract,  he  has  relin- 
quished to  it.  No  court  will  aid  him  in  recovering  it  from 
the  society,  unless  he  can  show  that  the  latter  is  not  en- 
titled to  hold  it ;  and  the  principles  upon  which  that 
question  is  to  be  solved,  so  far  as  it  is  a  question  of  con- 
tract, are  too  well-settled  to  require  the  assistance  of  re-it- 
eration in  the  mortgages.  If  there  are  other  considerations, 
arising  outside  of  the  contract,  which  effect  the  right  of  the 
society  to  retain  the  money,  the  mortgage  stipulations,  in 
emphasizing  that  contract,  are  again  of  no  utility.  Indeed, 
'  See  ante,  ?  434. 
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from  every  point  of  view,  except  that  regarding  convenience 
in  computing  the  amount  at  any  time  payable  upon  the 
mortgage,  for  purposes  df  recovery  or  release,'  and  that  re- 
garding the  negotiability  of  the  instrument,^  the  stipulations 
for  the  repayment  of  the  amount  advanced,  or  of  that 
amount  ^/«j  the  premium,  together  constituting  the  nomi- 
nal loan,  are  simply  useless  and  redundant,  though  not,  in 
any  sense,  positively  improper.  It  is,  however,  true  that 
the  stipulation  for  the  payment  of  dues,  etc.,  constitutes  the 
differentia  of  the  building  association  mortgage  ;  that  every 
intelligently  drawn  legitimate  form  of  such  ought  to  present 
it  as  the  essential  peculiarity,  and  that  the  class  in  which 
this  characteristic  is  given  the  most  signal  prominence — i. 
e.,  where  the  stipulation  is  simply  for  dues,  etc.,  without 
any  superfluous  adjuncts  concerning  the  repayments — is  to 
be  regarded  as  the  proper  type  of  building  association 
mortgages.  Iti  treating  of  them  generally,  the  other  forms 
may  be  safely  disregarded.  There  is,  at  the  bottom,  no 
difference  between  them,  and  the  same  principles,  with 
very  slight  and  obvious  modifications,  apply  to  all. 

Covenants  as  to  Stock-Payments,  etc. 

§  439.  By  the  covenants  of  such  a  mortgage,  the  bor- 
rower undertakes,  for  himself  and  his  heirs,  with  the  so- 
ciety, their  successors  and  assigns,  to  pay  to  the  society, 
their  successors  and  assigns,  or  to  such  other  person  or  per- 
sons, as,  by  the  rules  of  the  society,  or  by  the  Board  of  Di- 
rectors thereof,  shall  from  time  to  time  be  appointed  to  re- 
ceive the  same,  at  the  office  of  the  society  for  the  time  be- 
ing, on  a  certain  day  in  each  succeeding  week  or  calendar 
month,  as  the  case  may  be,  a  certain  fixed  sum,  either  so 
calculated  as  to  include  stock-payments  and  redemption 
money,  or  interest,  or  with  the  additional  stipulation  for  a 
further  sum  payable  in  the  manner  and  at  the  time  that 
may  be  provided  during  the  running  of  the  society  or 
series  ; '  together  with  such  further  sums,  as,  .by  the  rules 

'  See  ante,  J§  336-337.  cessive  week  or  month,  that  would 

'  See  ante,  336-337.  amount  to  the  same  thing,  at  least 

'  If  this  be  not  added,  and  the  in  an  ordinary  terminating  society, 

covenant  is  merely  to  pay  each  sue-  since,  when  that  expires,  the  pay- 
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or  by-laws  of  the  society,  shall  be  payable  from  him  or 
them  to  the  society,  and  all  fines  that  may  be  lawfully  as- 
sessed against  him,  under  and  according  to  the  rules  of  the 
society  ;  and  also  in  all  other  respects  to  observe  the  rules 
or  by-laws  of  the  society,^ — ^the  reference  to  the  rules  or 
by-laws  of  the  society,  in  every  instance,  being  agreed  to 
embrace  not  only  those  in  existence  at  the  date  of  the 
mortgage,  but  also  such  as  may  thereafter  be  ordained, 
either  ne\vly  or  by  modification  of  existing  ones.^ 

Effect   and  "Validity  of  Building  Association   Mortgage, 
Equity  jurisdiction. 

§  440.  On  the  face  of  it,  such  a  mortgage  secures  the 
payment  of  a  series  of  small  sums  during  an  indefinite 
period  of  time.'  Yet,  though  the  time  during  which  the 
payments  are  to  be  made  is  not  specified,  there  is  a  con- 
tingency started  in  the  mortgage,  on  the  happening  of  which  . 
the  payments  are  to  cease  ;  and  its  duration  may  be  ascer- 
tained by  proof,  or  approximated  with  as  much  certainty 
and  exactness  as  the  duration  of  a  mortgage  securing  an 
annuity  for  the  life  of  a  person.  The  mortgage  is,  there- 
fore, not  void  for  uncertainty,  but  a  valid  mortgage  in  law.^ 
Nor,  though  being  for  the  payment  of  such  trifling  sums, 
does  it  fall  under  the  operation  of  the  principle  de  mtnimis 
non  curat  lex,  but  it  is  properly  within  the  jurisdiction  of 
a  court  of  chancery.' 

Covenants  as  to  Default. 

§  441.  In  case  these  stipulations  for  the  payment  of 

dues  and  interest  are  not  faithfully  observed  by  the  mort- 

ments   must    of    necessity    cease.  '  Robertson    v.    The   American 

And  probably  the  effect  would  be  Homestead     Association,    10   Md. 

the  same  in  a  series.  397;  Winchester  Building  Associa- 

'  To  this    is    properly    added  a  tion  v.  Gilbert,  23  Grattan  (Va.), 

covenant  to  keep  the  premises  in  787;    Pagan  v.  People's  Sav.  and 

repair,   and  insured,  pay   ground-  Loan  Association,   (Minn.)  57  N. 

rent,  taxes,  etc.,  or  permit  the  so-  W.  Rep.  142. 

ciety  to  do  so  at  the  borrower's  ex-  *  Winchester    Building   Associa- 

pense.    See  ante,  §  394.  tion  v.   Gilbert,   supra;  Merrill  v. 

«  See  ante,  §§"141-142.    A  stipula-  Mclntire,     13    Gray   (Mass.),   157; 

tion  making  the  constitution  and  The  Franklin  Building  Association 

by-laws  (from  time  to  time  in  force)  v.  Mather,  4  Abb.  Pr.  (N.  Y.)  274. 

a  part  of  the  mortgage  contract  is  '  Robertson    v.    The    American 

also  advisable  :  see  infra,  I  442.  Homestead  Association,  ubi  supra. 
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gagee,  there  is  a  provision  inserted  for  the  foreclosure  of 
the  mortgage  and  sale  of  the  encumbered  property.  The 
disposition  of  the  proceeds  of  such  sale  may  be  contracted 
for  in  various  ways.  The  most  commonly  adopted,  after 
providing  for  the  payment  of  all  arrears,  are  either  (i)  to 
permit  the  overplus  to  be  invested  by  the  society  for  the 
mortgage,  upon  trust,  to  draw  and  apply  the  revenues,  from 
time  to  time,  as  required,  to  the  payment  of  all  accruing 
monthly  sums  and  fines,  until  the  termination  of  the  build- 
ing assqciation  ;  and  it  has  been  expressly  declared  that 
such  a  provision  in  the  mortgage  is  valid,  and  that  under 
it  the  society  was  entitled,  upon  judgment  of  foreclosure, 
to  have  a  provision  inserted  directing  the  surplus  to  be  in- 
vested according  to  the  mortgage  stipulations  ; '  or  (2)  to 
allow  the  society  to  receive  at  once,  from  out  of  the  pro- 
ceeds, the  full  present  value  of  the  mortgage,  all  future  in- 
stallments being  regarded  as  immediately  payable.^  These 
future  installments,  by  the  terms  of  the  mortgage,  are 
those  which  shall  become  due  during  the  balance  of  the 
entire  running  of  the  society.  In  order  to  ascertain  this 
period,  and  thus  the  sum  payable,  it  becomes  necessary  for 
the  court  to  look  beyond  the  mortgage. 

Propriety    of    Court's    Looking   at   Rules   to   Ascertain 
Amount  Due.  ' 

§  442.  It  was  said  in  Robertson  v.  The  American  Home- 
stead Association^  that  the  court  could  not  look  beyond  the 
mortgage  itself  in  ascertaining  the  siim  due,  where  the 
rules  and  articles  of  the  building  association  were  not  so 
referred  to  as  to  make  them  a  part  of  the  mortgage,  or  call 
the  court's  attention  to  them,  and  that  a  covenant  to  pay 

'  The  Franklin  Building  Associa-  the  recovery  of  the  amount  ad- 
tion&.  Mather,  ubi  supra.  See  also  vanced,  plus  the  premium,  i.e.,  of 
Winchester  Building  Association  v.  the  par  value  of  the  shares  ad- 
Gilbert,  23  Gratt.  (Va.)  787,  and  vanced,  this  amounts  to  the  same 
Seagrave  v.  Pope,  15  Engl.  Law  thing.  See  ante,  J|  334-336.  Such 
and  Eq.  Rep.  477,  where  the  prop-  a  stipulation  is  not  a  penalty 
ertywas  leasehold,  and  the  mort-  against  which  equity  will  relieve: 
gage  gave  the  society  the  right  to  Concordia  Sav.  and  Aid  Association 
enter  and  draw  rents,  and,  if  insuf-  v.  Read,  93  N.  Y.  474. 
ficient,  sell.  '  10  Md.  397. 

'  Where'  there  is  a  stipulation  for 
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"all  fines  imposed  by  the  articles  of  association"  does 
not  make  them  a  part  of  the  mortgage,  or  authorize  the 
court  to  consider  them  in  construing  it.' 

But  this  decision  was  explained  in  the  case  oi  McCahan 
V.  TJie  Columbian  Building  Association  of  East  Baltimore^ 
No.  2^  where  the  court  say  : — "  It  is  urged  on  the  part  of 
the  defendant  that  the  constitution  of  the  association  has 
no  effect  upon  the  mortgage  or  the  rights  arid  liabilities  of 
the  parties  under  it :  that  the  mortgage  is  a  subsequent  in- 
dependent contract  between,  the  corporation  and  the  de- 
fendant, to  be  construed  without  reference  to  the  articles  of 
the  constitution,  which  form  no  part  of  it,  have  not  been 
incorporated  into  it,  and  can  in  no  wise  control  or  affect  it. 
Some  expressions  in  the  opinion  in  Robertson's  Case,  lo 
Md.  397,  where  a  similar  mortgage  was  before  the  court, 
apparently  give  countenance  to  this  view ;  but  we  think  it 
quite  clear,  from  the  whole  tenor  of  that  judgment,  the  court 
never  intended  to  decide  that  in  no  case  could  the  provi- 
sions of  the  constitution  of  such  an  association  be  looked 
to,  for  the  purpose  of  ascertaining  the  relation  of  the 
parties  under,  or  determining  the  continuance  of,  the 
mortgage  or  its  covenants.  In  that  case,  the  mortgage  had 
been  presented  to  the  court  below,  by  petition  for  a  decree 
under  the  assent  clause,  and  decree  was  passed  that  unless 
a  certain  sum  was  paid  by  a  given  day,  the  mortgaged 
premises  be  sold.  The  appeal  was  from  that  decree,  and 
the  record  contained  only  the  petition,  the  mortgage  with 
a  statement  of  the  amount  due,  verified  by  affidavit,  and  the 
decree.  The  court  first  decided  that  decree  to  be  errone- 
ous and  reversed  it,'  .  .  .  they  decided  what  sum  the 
mortgagor  must  pay  in  order  to  prevent  a  sale  of  his  prop- 
erty, and  allow  the  decree  to  stand  as  a  security  for  future 
installments  and  liabilities.  It  is  evident  that  upon  pay- 
ment of  this  sum  he  would  continue  a  member  of  the  asso- 
ciation, and  the  covenants  of  thte  mortgage  would  remain 

'  See  also  ante,   §§   244-245  and  cree  the  amount  due  on  the  mort-. 

cases  there  cited.  gage,  it  being  open  for  examination 

'  40  Md.  234-236.  and  proof,  either  befpre  sale,  or  af- 

'  Because  the  court  below  could  ter  order  of  ratification,  »m«.    lb. 

not  determine  judicially  by  its  de- 
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in  force.  The  court  then  lay  down  the  rule  for  ascertain- 
ing what  sum  the  mortgagee  would  be  entitled  to  receive,  in 
satisfadtion  of  the  mortgage,  in  case  of  a  sale  of  the  mort- 
gaged property.  In  this  connection  the  remarks  are  made 
upon  which  the  defendant's  counsel  relies,  viz.:  '  In  ascer- 
taining that  sum  the  court  cannot  look  beyond  the  mort- 
gage itself ;  there  is  no  such  reference  made  in  the  mort- 
gage to  the  rules  and  articles  of  the  association  as  to  make 
them  part  of  the  mortgage,  or  to  authorize  the  court  to 
consider  them  in  construing  the  mortgage,  or  ascertaining 
the  amount  which  the  mortgagee  is  entitled  to  receive  in 
presenti  out  of  the  proceeds  of  sale.'  Even  this  language 
fairly  construed,  goes  no  further  than  to  say  the  rules  and 
articles  cannot  be  referred  to  for  the  purpose  of  ascertain- 
ing the  present  value  in  gross  of  the  sums  secured  by  the 
mortgage  payable  in  future,  and  does  not  forbid  a  reference 
to  them  in  order  to  determine  when  the  covenants  of  the 
mortgage  may  cease  to  be  operative.  But  in  the  conclusion 
of  their  opinion  they  say,  '  In  construing  this  contract  this 
court  confines  itself  entirely  to  the  terms  of  the  mortgage, 
there  being  no  other  proof  in  the  cause ^  etc.  They  are  thus 
careful  to  limit  their  decision  on  this  point  to  the  case  as 
presented  by  the  record  before  them,  in  which  the  consti- 
tution or  Articles  of  the  association  do  not  appear.  We 
find  in  that  opinion  nothing  that  is  conclusive  of  the  ques- 
tion we  are  now  considering.  Here  the  articles  of  incor- 
poration and  the  constitution  and  by-laws  were  offered,  and 
read  in  evidence  by  the  plaintiff  without  objection,  and 
form  part  of  the  proof  in  the  case,  to  be  considered  by  the 
court  and  jury.  We  are  of  opinion  they  may  be  examined 
for  the  purpose  of  examining  when  the  mortgage  contract 
•terminated." ' 

§  443.  The  common  sense,  as  well  as  the  truly  logical, 
rule  upon  this  subject  results  from  a  consideration  of  the 
substantial  relation  between  the  contract  of  mortgage  and 
the  contract  of  membership.     These  contracts,  as  has  been 

'To  the  same  effect  would  seem      Wilson  v.  Schoenlaub,  (Mo.)  12  S 
to  be  Lime  City  B.,  S.  and  L.  As-      W.  Rep.  361. 
sociation  v,  Wagner,  122  Ind.  689; 
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seen/  are  so  intimately  intertwined  that  they  cannot  be 
separated.  In  construing  the  mortgage  contract,  therefore, 
the  contract  of  membership,  and  the  rights  and  liabilities 
resulting  from  it,  must  be  considered  ;  for  a  contract  must 
be  construed  as  a  whole  and  must  be  given  effect  as  a 
whole.  Of  the  contract  of  membership,  however,  no 
adequate  understanding  can  be  had  without  keeping  in 
view  the  constitution  an,d  by-laws  of  the  association -by 
which  its  incidents  are  defined.  It  follows,  that,  in  pass- 
ing upon  any  question  arising  upon  the  mortgage  contract, 
which  may  in  any  degree  be  affected  by  the  membership 
contract, — and  there  can  scarcely  be  any  which  may  not 
be^ — it  must  always  be  proper  and  necessary  to  look  at  the 
constitution  and  by-laws. 

Rule  for  Ascertaiuing  Amount  Presently  Due  upon  Mort- 
gage. 

§  444.  This  power  has,  itideed,  been  universally  exer- 
cised by  courts,  and  has  enabled  them  to  arrive  at  the 
statement  of  the  formula  in  ascertaining  the  amount,  which, 
at  any  given  time,  is  payable  upon  a  mortgage  in  order  to 
satisfaction  of  the  mortgage  sued  upon,  as  well  as  in  case 
of  voluntary  redemption  ;  the  difference  between  the  two 
appearing  to  be  only,  that,  in  the  latter,  the  mortgagor  is 
entitled  to  receive  the  bonus,  or  share  of  profits  allowed 
him  by  by-law  under  the  statute,  upon  voluntary  repay- 
ment, whilst,  in  the  former,  he,  being  a  defaulter,  and  hav- 
ing violated  those  very  by-laws,  is  not  entitled  to  share  in 
any  of  the  profits  held  out  to  those  who  faithfully  observed 
them.^  The  cases  in  England  and  this  country  bearing 
upon  the  question  of  the  ascertainment  of  the  present 
value  of  a  building  association  mortgage,  have  been  ex- 
amined, at  considerable  length,  in  treating  of  the  borrow- 
ing member's  right  to  discharge  his  debt  previously  to  its 
maturity,  and  need  not  be  here  reviewed.'  The  rule,  as 
laid  down  in  England,  requires  the  probable  or  possible 
duration  of  the  society  to  be  approximated  by  proof,  and 
the  aggregate  of  all  the  dues  stipulated  for  in  the  mortgage 

>  See  ante,  J?  141-142.  '  See  ante,  §J  130,  et  seqq. 

'  See  ante,  §  149.  1 
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to  be  calculated  as  they  would  accrue  during  tliat  period  ; 
to  this  sum  must  be  added  the  arrearages  and  fines  stand- 
ing against  the  mortgagor,  'and  the  whole  amount  thus 
found  is  what  the  society  will  be  allowed  to  receive  out  of 
the  proceeds  of  the  sale.'  In  America,  this  rule  has  been 
applied  with  the  single  modification,  where  the  interest  is 
lumped  with  stock-payments  as  in  England,  that  a  just 
amount  of  interest  is  to  be  rebated  from  the  sum  total  of 
the  future  installments,  so  that  the  society  will  not  recover 
interest  after  that  which  bears  interest,  the  loan,  has  been 
returned  to  its  hands.^ 


Same  Rule  Applicable  in  Courts  of  Law  and  ^Equity.  Basis 
of  Equity  Jurisdiction  in  Foreclosure.  Preliminary 
Account.    Decree. 

§  445.  This  rule  for  ascertaining  the  sum  due  in  satisfac- 
tion of  the  mortgage  in  case-of  sale,  holds  goo(3,  whether 
the  suit  be  an  action  at  law  or  a  proceeding  in  equity.' 
"  There  is  no  more  difiiculty  in  applying  it  in  the  one  case 
than  in  the  other,  and  no  good  reason  exists  why  it  should 
be  enforced  in  the  one  and  not  in  the  other."  *  It  is,  there- 
fore, a  matter  of  indifference,  .what  course,  under  the 
statutes  of  any  particular  State,  may  be  adopted  for  the 
collection  of  the  debt :  the  method  of  computing  it  remains 
the  same.  In  most  States,  it  is  believed,  the  collection  of 
the  mortgage  debt  is  through  foreclosure  in  equity,  and  it 
is  said  that  the  jurisdiction  of  a  court  of  equity  to  decree 
foreclosure  of  mortgages  "  does  not  arise  out  of  the  power 
of  sale  usually  contained  in  them,  but  from  the  very  nature 
of  the  conditional  transfer  of  the  estate  as  security  for  the 
payment  of  the  debt ;  so  that  either  of  the  parties  has  the 
right  to  apply  to  a  court  of  equity  to  fix  the  amount 
actually  due  on  the  security,  with  a  view,  on  the  one  hand, 
to  the  enforcement  of  it  in  case  of  failure  to  pay  according 
to  condition  ;  or,  on  the  other,  to  a  redemption  by  the  pay- 

^  See  ante,  J?  134,  et  seqq.  Building  Association  of  East  Balti- 

'  See  ante,  §§   130,  et  seqq,  and  more  No,  2,  40  Md.  239. 

also,  ii  386-387.  ■<  lb. 
'McCahan    v.    The    Columbian 
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ment  of  tlie  true  amount  found  due." '  But,  where  the 
proceedings  are  in  equity,  the  rule  as  above  laid  down  is 
that  which  governs  the  distribution  of  the  proceeds  of  sale, 
and  must  not  be  confounded  with  that  which  obtains  in 
stating  the  preliminary  account  between  the  parties,  merely 
as  a  basis  for  a  decree  of  saje.  All  that  can  be  included  in 
th^t  account  is  the  actual  arrears  and  charges  standing 
against  the  borrower  up  to  the  time  of  the  decree,  con- 
sisting of  the  items  enumerated  in  the  mortgage,  monthly 
interest,  weekly  installments,  fines,  ground-rent,  taxes,  in- 
surance, costs,  etc.,  if  any  such  be  in  arrear,  deducting  the 
credits  for  which  the  borrower  claims  and  is  entitled  to 
allowance  for  payments  made  by  him.^  If  he  pays  the 
amount  thus  found,  the  sale  will  be  prevented,  and  thd 
decree  will  stand  against  him  as  security  for  future  pay- 
ments.^ If  he  refuses  or  negjlects  to  pay  them,  the  sale 
must  take  place,  the  premises  mortgaged  will  be  discharged 
of  the  encumbrance,  and  the  rule  indicated  will  then  come 
in  to  control  the  distribution  of  the  proceeds.* 

Discharge  of  Mortgage  by  Sale  of  Property  does  not  Nec- 
essarily Discharge  Debt.    Remedy  in  Such  Case. 

§  446.  A  sheriff's  sale  on  a  mortgage  divests  its  lien  on 
the  land  covered  thereby.'  But  if  the  proceeds  of  the  sale 
are  found  insufficient  to  liquidate  the  whole  amount  ap- 
pearing due  to  the  association,  the  debt  is  not  discharged. 
It  is  said  in  England  that  assumpsit  will  not  lie  for  the 


'  Birdseye,  J.,   in  The  Franklin  Accumulating  Fund  Association  z*. 

Building  Association   v.   Mather,  4  Webster,  25  Barb.  (N.  Y. )  263. 

Abb.  Pr.  (N.  Y. )  274  (278).  '  See  cases  in  preceding  note. 

'  Robertson     v.    The    JVmerican  ■"  It  is  almost  needless  to  repeat 

Homestead    Association,    10    Md.  that  there  is  no  substantial  dififer- 

397;  Hagefman  v.  The  Ohio  Build-  ence  between  the  result  attained  by 

ing    and    Savings  Association,    25  this  rule  in  cases  where  the  mort- 

Ohio    St.    186;    Risk    v.    Delphos  gage  recovers  dues,  etc. ,  only ,  and 

Building  and  Savings  Association,  the    judgment     for    the    nominal 

31    Id.    517.      See    also  Somerset  amount  of  the  mortgage  debt  where 

■  County  Building  Loan  and  Savings  its  payment  has  been  reserved.    See 

Association  v.  Vandervere,  11  N.  J.  ante,  ??  330-332. 

Eq.  283;  Citizens'  Mutual  Loan  and  «See  Germania  Building  Associ- 
ation V.  Neill,  93  Pa.  322. 


§  446.]  MORTGAGES.  419 

mortgage  money,  where  there  is  a  covenant  for  repayment.' 
Where,  however,  a  plaintiff  advanced  money  upon  the 
security  of  a  mortgage  which  contained  no  covenant  for 
the  repayment  of  the  money  advanced,  but  merely  gave 
the  plaintiff  the  security  of  the  mortgaged  premises,  it  was 
held,  that  the  advance,  being  made  at  the  request  of  the 
defendants,  raised  a  contract  by  parol  for  the  repayment, 
which  was  not  merged  in  the  security  of  a  higher  nature  ;, 
the  mortgage,  in  such  a  case,  being  in  the  nature  of  a  col- 
lateral security.^  And  a  case  arose  in  Maryland,  in  which 
it  appeared  that  a  mortgage  had  been  given  to  a  building 
association,  conditioned  for  the  payment  of  dues,  interest, 
fines,  etc.,  and  the  stipulation  in  case  of  default  was  in  ac- 
cordance with  an  article  of  the  constitution,  which  was  as 
follows :  ''  If  any  member  taking  a  loan,  shall  fail  to  pay 
his  dues  and  interest  for  three  months,  the  directors  shall 
compel  payment  by  a  sale  of  the  mortgaged  property  ;  the 
proceeds  of  said  sale  to  be  applied,  first,  to  pay  all  the  ex- 
penses of  the  sale,  arrears  of  ground-rent  and  taxes,  and 
second,  to  all  arrears  due  the  association,  and  the  balance, 
if  any,  to  the  delinquent.  Such  member  shall  then  cease 
to  be  a  member  of  the  association."  It  was  held  that  "  all 
arrears  due  the  association  "  included  dues,  fines,  and  also 
such  sum  as  would  liquidate  the  installments  payable  in 
future ;  and  if  the  proceeds  of  sale  were  insufficieht  for 
that  purpose,  an  implied  assumpsit  arose  to  pay  the  bal- 
ance, upon  which  the  building  association  might  maintain 


'  See    Middleditch     v.    Ellis,    2  the  whole  amount  stipulated  to  be 

Exch.  623;  17  Iv.  J.,  Ex.  365;  Ed-  repaid  should  be  payable  immedi- 

wards  v.  Bates,  13  Iv.  J.,  C.  P.  156;  ately,  the  trustees,  after  default  and 

8  J'l''.  539;  8  Scott,  N.  R.  406;  2  D.  sale,  brought  an  action  upon  the 

and  Iv.  299;  Matthew  v.  Blackmore,  deed  to   recover  the  whole  of  the 

26  I/.  J.,  Ex.  150;  I  H.  and  N.  761.  difference  between  the  proceeds  of 

See  also  Price  v.  Moulton,  20  L.  J.,  sale  and  the  amount  of  unpaid  in- 

C.  P.  102;  15  Jur.  228;  10  C.  B.  (70  stallments: — held,  there  was  an  im- 

Engl.   C.   L.   Rep.)  561;  Shack  v,  plied  covenant  to  pay  the  whole 

Anthony,   i  M.  and    S.  573;   and  amount.     Sherriff  v.   Glenton,  28 

Davis,  Law  of  Building,  etc.,   So-  L.  T.,N.  S.  65. 

cieties,  p.  226.    Where  the  mort-  ^  yates  v.  Aston,  4  Q.  B.  182;  3 

gage  was  given  to  repay  by  monthly  G.  and  D.  351;  12  L.  J.,  N.  S.,  Q. 

installtnents,  upon  default  in  which  B.  160;  7  Juf.  83. 
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an  action  at  law  against  the  mortgagor  accordingly.'  Nor 
will  the  purchase  of  property  by  the  building  association, 
holding  several  mortgages  upon  the  same  property  and 
against  the  same  debtor,  the  owner,  upon  a  sale  under  the 
last  mortgage,  necessarily  operate  as  a  payment  or  extin- 
guishment of  the  debt  secured  by  the  prior  mortgage, 
where  the  sum  realized  did  not  cover  the  whole  of  the  bor- 
rower's indebtedness  to  the  association.^  Such  effect  de- 
pends upon  the  agreement  and  intention  of  the  parties.^  In 
the  absence  of  anything  to  show  that  the  land  mortgaged 
■  was  intended  to  be  the  only  security  (and  further  security 
Was,  in  fact,  exacted  by  requiring  an  assignment  of  the 
borrower's  stock),  or  that  the  society  meant  to  give  up  any 
security  held  by  it,  the  member  has  no  right,  upon  such 
showing,  to  claim  his  debt  to  be  extinguished  and  his 
stock  to  be  reconveyed ;  nor  does  an  attaching  creditor 
take  anything  in  it* 

Terms  of  Mortgage  Preclude  Withdrawal.    Bight  of  Be- 
paymeut. 

§  447.  It  is  perfectly  evident  that  a  member  of  a  build- 
ing association,  who,  upon  becoming  a  borrower,  has  not 
only  agreed  to  allow  the  society  to  appropriate,  in  indemni- 
fication for  its  advancement,  and  in  payment  of  the  pre- 
mium contracted  for,  the  amount  calculated  to  accumulate 
upon  his  shares  by  right  of  his  faithful  continuance  of 
stock-payments  ;  but  has,  by  his  bond  and  mortgage,  obli- 
gated himself  to  continue  these  payments  to  the  end  of  the 
society's  existence, — cannot  be  permitted,  at  any  time  be- 
fore the  completion  of  his  contract,  to  put  an  end  to  his 
liability  to  make  stock-payments  by  withdrawing  from  the 
society.  As  an  investing  member,  he  has  the  privilege  of 
doing  so  ;  as  a  borrower,  the  very  essence  of  his  undertak- 
ings must  operate  as  a  waiver  of  that  privilege.     This  re- 

■McCahan    v.    The    Columbian  8  Watts   (Pa.),    138;    Fleming   v. 

Building  Association  of  East  Balti-  Parry,  24  Pa.  47. 
more  No.  2,  40  Md.  237.    This  was         *  Germania  Building  Association 

an  action  in  assumpsit.  v.  Neill,  tibi  supra;  i.e.,  until  after 

'^  Germania  Building  Association  the  building  association's  claim  was 

V.  Neill,  93  Pa.  322.  satisfied,  or  subject  to  it,    Seepost, 

5  Moore  z/.  The  Harrisburg  Bank,  §  475. 
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suit  is  distinctly  recognized  in  denying  the  right  of  a  bor- 
rowing member  to  withdraw.'  Nor  does  the  contract  itself 
contemplate  any  discharge  of  the  debt  previously  to  the 
period  of  the  association's  or  series'  running  out.^  But  this 
being  an  incident  to  the  rights  of  membership,^  it  would 
seem  that  a  borrowing  member  desirous  of  discharging  his 
obligations  to  the  building  association,  and  severing  his 
connection  with  it,  could  do  so  only  by  first  paying  his 
debt  in  full  (?'.^.,  paying  what,  upon  the  rule  above  laid 
down,  would  be  the  present  value,  for  purposes  of  collec- 
tion, of  his  mortgage  at  the  very  instant  of  its  execution), 
without  applying  any  of  his  stock-payments  to  it,  and  then 
giving  notice  of  withdrawal  of  his  stock.  This  course,  how- 
ever, circuitous  as  it  is,  would  put  the  borrower  to  the  incon- 
venience, not  only  of  delay,  but  also  of  the  necessity  of 
making  a  cash  payment  to  the  society,  in  addition  to  what 
the  future  installments  might  be  calculated  to  sum  up,  of 
an  amount  equal  to,  what  he  has  already  paid  in,  and  would 
have  the  right,  thereafter,  to  draw  out.  There  is  no  reason 
for  imposing  such  restrictions  upon  the  member  for  he  is 
not  asking  the  society  for  the  payment  of  anything,  or 
putting  it  to  any  trouble  or  inconvenience,  save  perhaps 
that  of  re-investing  the  money  which  he  desires  to  return, 
and  upon  which  there  is  an  opportunity  of  making  a  sec- 
ond premium.  It  has,  therefore,  been  held  that  a  member 
may  discharge  the  debt  and  relinquish  his  connection  with 
the  building  association  at  once,  by  giving  it,  in  addition 
to  what  he  has  paid  in  already,  the  sum  which,  upon  the 
rule  given,  may  become  ascertained  to  be  payable  if  treated 
as  presently  due  upon  the  mortgage.^  In  so  doing,  he 
must,  however,  as  in  withdrawing,  bring  himself  under, 
and  conform  with  the  requirements  of,  the  statutory  and 
by-law  provisions  governing  the  case.^  A  certain  benefit, 
or  rebate,  is,  in  most  cases,  provided  by  the  one  or  the 
other.     Where  such  is  not  the  case,  a  member  thus  repay- 

'  Ante,  §  127.  '  See  ante,  §§  128,  et  seqq. 

'  Unless,  indeed,  as  is  now  done  ••  See  ante,  §§  128,  et  seqq. 

in  England,  the  privilege  and  terms  '  Shannon  v.  The  Howard  Mu- 

of  repayment  are  expressly  reserved  tual  Building  Association    of  the 

in  the  mortgage.  City  of  Baltimore,  36  Md.  383. 


422  THE  LAW  OP   BUILDING  ASSOCIATIONS.      [CH.  XVI. 

ing  to  obtain  his  discharge  from  the  society  is  entitled  to 
the  same  proportion  of  bonus  as  is  conceded  to  withdraw- 
ing members  : '  and  this  extends  to  th6  deduction  of -re- 
demption moneys  paid  in  by  the  borrower.^ 

Sale  upon  Mortgage,  and  Application  of  Proceeds  of  Sale 
and  Value  of  Stock  to  Debt,  £xtiuguisli  Membership 
of  Debtor. 

§  448.  A  sale  of  the  mortgaged  property,  and  applica- 
tion of  the  proceeds  and  of  the  previous  stock-payments 
made  by  the  mortgagor,  to  the  extinguishment  of  the  debt, 
"terminates  the  membership  of  the  mortgagor  in  the  asso- 
ciation, and  the  obligation  to  continue  payment  of  dues  in 
consequence  of  membership  ceases."'  But  where  the  build- 
ing association  rnakes  the  whole  amount  of  the  debt  out  of 
the  proceeds  of  the  sale,  without  applying  the  borrower's 
stock  interest  to  its  extinguishment,  the  membership  is  not 
terminated,  especially  where  the  society  continues  to  re- 
ceive subscriptions  from  him  upon  the  share  originally  ad- 
vanced.^ And  there  seems  to  be  no  reason  for  distinguish- 
ing, in  this  respect,  between  a  case  in  which  the  debt,  as 
such,  is-  made  repayable,  and  one  in  which  dues,  etc., 
merely  are  reserved.  Payments  upon  stock  are  not  ipso  facto 
payments  upon  the  mortgage.'  The  borrower  has  the  right 
so  to  apply  them,  and  in  the  absence  of  every  such  applica- 
tion by  him,  the  society  may  make  it.*  But,  if  neither 
adopt  this  method,  and  the  whole  debt,  as  it  was  in  the  be- 
ginning, undiminished  by  any  stock-payments,  be  returned 
to  the  society,  the  stock  remains  intact,  and  the  borrower, 
continuing  to  hold  it,  retains  his  memberships 

'  See  ante,  §§  134,  et  seqq.  more,  36  Id.  383;  Watkins  v.  The 

"  Smith   V.  Pilkington,  4  Jur.,  N.  Workingmen's  Building,  etc.,  Asso- 

S.  58;  30  L.  T.  Rep.  196;  22  J.  P.  5;  ciation,  97  Pa.  514. 

S.  C,  on  App.,  29  L.  J.,  Ch.  227;  1  •■  North  America  Building  Asso- 

De  G.,  F.  and  J.  120;  24  J.  P.  227.  ciation  v.  Sutton,  35  Pa.  463. 

'  McCahan    v.    The    Columbian  «  See  post,  \\  477,  et  seqq. 

Building  Association  of  East  Balti-  «  See  post,  \\  478,  et  seqq, 

more   No.  4,  40  Md.  239;  and  see  '  North  America  Building  Asso- 

Robertson  v.  The  American  Home-  ciation  v.   Sutton,  ubi  supta,  and 

stead  Association,  10  Id.  397;  Shan-  ante,  H  58-59.     See  also  Hennig- 

non  V.  The  Howard  Mutual  Build-  hausen  and  Wolff,  Rec'rs  v.  Tisher, 

ing  Association  of  the  City  of  Balti-  50  Md.  583. 
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Mortgage  (or  Decree  after  Preliminary  Account)  after 
Payment  of  Amount  Due  Stands  as  Security  for 
Future  Membership  Duties.  Bights  of  Mortgagee  in 
Possession. 

§  449.  It  has  already  .been  seen,  that,  even  after  pay- 
ment of  the  moneys  secured  by  the  mortgage,  or  of  the 
amount  found  due  by  a  decree  of  court  as  the  basis  of  an 
order  of  sale,  the  mortgage,  in  the  one  case,  and  the  de- 
cree, in  the  other,  will  stand  as  a  security  for  future  pay- 
ments becoming  due  from  the  member  as  such/  And  the 
mortgage  may  also,  in  addition  to  the  usual  reservations, 
stipulate  for  the  payment  of  taxes,  insurance,  ground-rent, 
and  similar  charges,  which  thereby  become  part  of  the 
debt.^  A  mortgagee  in  possession  may  add  to  the  debt  any 
sums  he  is  compelled  to  pay  for  arrears  of  rent,  for  main- 
taining the  title  of  the  estate,  for  rebuilding  or  repairing 
the  premises.'  He  must  not  commit  waste,*  unless  the 
security  be  defective,  when  he  may  fell  timber  and  sell  it, 
in  part  liquidation  of  the  mortgage  debt,'  and  may  open 
mines.'  If  the  property  be  renewable  leasehold,  and  fall  in 
during  the  time  the  mortgagee  is  in  possession,  he  may  re- 
new and  charge  the  estate  with  the  sum  paid  for  renewal, 
with  interest  and  costs ;  even  if  he  himself  does  not  re- 
•  new,  he  will  not  be  allowed  to  release  the  right  to  do  so, 
without  the  concurrence  of  the  person  who  is  entitled  to 
the  equity  of  redemption.''  The  mortgagee  cannot,  how- 
ever, make  any  charge  as  receiver,  if  he  himself  has  per- 
sonally received  the  rents,  although  there  may  be  an  ex- 
press agreement  that  he  shall  be  entitled  to  do  so.*  Nor 
can  the  mortgagee  claim  the  costs  of  an  attempt  to  sell  the 
mortgaged  property,  which  is  ineffectual  owing  to  a  misde- 
scription of  the  premises.'  - 

'  See  ante,  U  68-69.  J-'   ^^-  "^'  ^-   '^•'  3^  ^^^^-  47°;  9 

=  See  ante,  §  335.  Jur-,  N.  S.  92;  7  L.  T.  Rep,,  N.  S. 

'Davis,   Law  of  Building,   etc.,  551;"  W.  R.  176. 

Societies,  p.  233.  'lb.:    cit.   O'Reilly  v.   Feather- 

<Ib.:    cit.  Hanson    v.    Derby,   2  ston,   4  Bligh,  N.  S.,  161;  S.   C,  2 

Vern.  392;  Hardy  v.  Reeves,  4  Ves.  Dow  and  CI.  39. 

480.  *Ib.:  cit.  Sugd.  V.  and  P.,  14th 

'  lb. :  cit.  Witherington  z).  Banks,  ed.,  69. 

Sel.  C.  C.  31.  9  lb. :    cit.    French   v.   Baron,    2 

'  lb. :  cit.  Millett  v.  Davey,  32  I,.  Atk.  120. 
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Errors  and  Omissions  in  Mortgages. 

§  450. .  It  was  held  in  Nebraska,  that,  where  a  mortgage 
purported  to  be  upon  the  fee  simple,  but  was,  in  fact  only 
upon  an  equitable  title,  it  was  not  defeated  by  a  subsequent 
purchaser  of  the  fee  simple  who  procured  from  the  holder 
of  the  equitable  title  a  quit-claim  deed.^  The  recording  of 
the  mortgage  was  notice  to  the  subsequent  purchaser,  nor 
could  a  mistake  of  the  county  clerk  in  entering  a  descrip- 
tion of  the  mortgaged  premises  on  the  numerical  index,  the 
mortgg,ge  being,  in  all  other  particulars,  properly  recorded 
and  indexed,  vitiate  the  record  as  to  the  subsequent  pur- 
chasers.^ 

§  451.  In  Maryland,^  the  statute  provided  that  "  in  all 
mortgages  there  may  be  inserted  a  clause  authorizing  the 
mortgagee,  or  any  other  person  to  be  named  therein,  to  sell 
the  mortgaged  premises,"  upon  the  happening  of  certain 
contingencies.  Under  this  act,  a  clause  in  a  mortgage  to  a 
building  association,  with  power  of  sale  to.  the  building  as- 
sociation^ or  its  attorney^  not  naming  him,  was  held  to  be 
of  no  eiFect,  and  the  power  of  sale  invalid.*  It  was  said 
that  the  act  recognized  the  deputation  of  authority  to  sell 
to  some  person  other  than  the  mortgagee,  but  required  that 
person  to  be  named.  Moreover,  as  the  act  evidently  con- 
templated a  natural,  not  an  artificial  person,  such  as  a  cor- 
poration is,  the  building  association  itself  could  not  execute 
the  power,  except  only  through  its  agent  or  attorney 
named  in  the  mortgage.  A  sale,  therefore,  by  the  attorney, 
who  had  not  been  named,  was  invalid,  and  the  building 
association,  having  itself  become  the  purchaser,  acquired  no 
rights  under  it.*  It  was,  however,  intimated,  that  if  the 
property,  in  such  case,  had  been  purchased  by  a  third  party, 
paying  the  whole  or  a  part  of  the  purchase  money, — ^if  he 
,be  not  restored  the  amount  so  paid,  he  would  be  held  in 

'  Lincoln  Building  and  Savings  tee,  53  Md.  397;  Frostburg  Mutual 

Association,  appellee,  i^.  Haas  etal,,  Building  Association    v.    I/Owder- 

appellants,  10  Neb.  581.  milk,   50    Id.    175.     See    also  The 

'  lb.  Union  Hall  Ass'n  v.  Morrison,  39 

3  Publ.  Gen.  L.,  Art.  64,  sec.  5.  Id.  281. 

*  The     Queen     City      Perpetual  *  See  cases  in  preceding  note. 
Building  Association  v.  Price,  trus- 
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equity  to  be  equitably  entitled  as  assignee  of  tbe  mortgage, 
subject,  of  course,  to  the  equity  and  right  of  redemption  : 
and  if  he  be  let  into  possession  of  the  mortgaged  premises, 
and  make  valuable  improvements  thereon,  he  would  be  en- 
titled to  compensation.^ 

Purchaser  Subject  to  Building  Association  Mortgage. 

§  452.  A  purchaser  subject  to  a  building  association 
mortgage,  taking  the  forfeited  shares  of  the  defaulting  bor- 
rower, and  agreeing  to  pay  part  of  the  purchase  money  by 
installments  of  a  certain  amount,  was  subsequently  held 
liable  under  the  rules  of  the  society  (authorizing  sales  upon 
such  terms)  to  fines  for  non-payment  of  the  installments.^ 
But  where  one  purchased  property  upon  which  a  building 
association  held  a  deed  of  trust,  and  it  was  agreed  between 
them  that  he  should  pay  oflF.the  debt  at  the  rate  of  forty 
dollars  per  month,  it  was  subsequently  decided  that  he  was 
not  to  be  treated  as  a  member  of  the  association,  and  that 
half  of  his  monthly  payments  should  be  credited  to  him  on 
account  of  dues  on  stock.  ^ 

Building  Association,  Mortgagee,  may  Exercise  all  the 
Powers  Given  it  Concurrently,  Notwithstanding  its 
Kules. 

§  453.  The  building  association,  being  mortgagee,  may, 

if  it  pleases,  exercise  all  the  powers  that  are  given  it,  even 

concurrently.     It  may  sue  on  the  bond  or  covenant,  or  it 

may  exercise  a  power  of  sale  given  in  the  deed,  or  it  may 

foreclose.*     And  it  seems  that  this  holds  good,  although  by 

the  rules  a  certain  course  be  prescribed.     ,"  In  the  case  of  a 

b|iilding  society,  a  power  of  entry,  and  to  take  and  receive 

the  rents,  does  not  bind  them  down  to  pursue  ,that  course 

alone.     By  the  19th  rule  of  the  Second  Borough  of  South- 

wark  Benefit  Building  and  Investment  Association,  it  was 

provided  That  if  any  member,  having  executed  a  mort- 

'  The     Queen      City     Perpetual  '  Capitol  Hill  Building  Associa- 

Building  Association,  etc.,  zy.  Price,  tion  v.  Hilton,  i  MaGkey(D.  C. ) 

etc.,  ubi  supra;   Union  Hall  Asso-  107. 

ciation  v.  Morrison,  ubi  supra.  *  Davis,  Building,  etc..  Societies 

^  Handley  v.  Farmer,   29  Beav.  p.  237;  ante,  ?  393. 
362. 
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gage,  at  any  time  thereafter  fail,  neglect,  or  refuse  for  six 
monthly  nights  to  pay,  observe,  and  perform  all  or  any  of 
his  or  her  subscriptions,  payments,  and  regulations,  on  his 
or  her  part  respectively  to  be  paid,  observed,  and  performed, 
then  the  directors  for  the  time  being  shall  appoint  a  person 
or  persons  to  collect  the  rents  and  profits  of  the  premises 
therein  mentioned  ;  but  should  the  same  be  insufficient  to 
satisfy  the  purposes  aforesaid,  or  should  the  member  refuse 
to  allow  the  person  or  persons  so  appointed  to  collect  the 
said  rents  and  profits,  or  neglect  or  refuse  to  supply  such 
person  or  persons  with  sufl5.cient  authority  to  collect  the 
same,  or,  if  required  by  the  directors  (under  the  hands  of 
the  trustees),  to  collect  the  same  himself  or  herself,  and  to 
pay  the  same  forthwith  to  such  person  or  persons,  then  the 
said  directors  shall,  without  the  concurrence  or  consent  of 
the  said  member,  absolutely  sell  and  dispose  of  all  or  any 
part  of  the  said  premises,  etc."  Upon  an  action  being 
brought  upon  the  covenant  in  the  deed  for  payment,  this 
rule  was  pleaded,  in  order  to  show  that  the  course  indicated 
in  such  rule  must  be  first  adopted,  to  the  exclusion  of  an 
action  at  law.  It  was  held  by  the  court,  that,  if  the  trus- 
tees of  the  society  could  maintain  an  action  upon  the  cove- 
nant at  all,  they  might  resort  either  to  that  remedy,  or  to 
the  remedy  prescribed  by  the  rule  at  their  option.'  But  in 
no  event  will  the  mortgagee  be  allowed  to  recover  more 
from  the  mortgagor  than  is  actually  due  upon  the  mort- 
gage.' 

Tender  upon  Building'  Association  Mortgage. 

§  454.  The  nature  of  a  building  association  mortgage 
securing  dues,  etc.,  only,  does  not  admit  of  tender,  strictly 
and  technically  speaking.     But  an  offer  of  such  terms  of 

'Reeves  v.  White,  16  J.  P.,  115;  to  be  made,  not  for  fines  and  other 

S.  C,  21  L.  J.,  Q.  B.  169;  16  Jur.  dues.    The  report  of  this  case  is 

637;  17  Q.  B.  995.  exceedingly  short;  the  form  of  the 

"  It  is  said,  in  Hamilton  Building  mortgage  before  the  court,  and  the 
Association  v.  Reynolds,  5  Duer  reasoning  of  the  latter,  are  not 
(N.  Y.),  671,  that  a  mortgage  to  a  given,  and  it  is  difi&cult  to  know 
building  association,  in  the  usual  precisely  what  is  meant  by  the  de- 
form, is  a  valid  security  only  for  cision.  See  ante,  ^|  80  n.,  416. 
the  monthly  payments  stipulated 
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repayment  as  the  borrowing  member  is  entitled  to  demand, 
and  as  will  make  a  suit  unnecessary,  amounts  to  a  tender.* 
Such  tender  of  mortgage  money  actually  due  by  a  person 
having  the  right  to  make  it,  ahd  refusal  to  accept,  stops  the 
running  of  interest :  a  subsequent  agreement  to  accept, 
however,  starts  the  interest  as  if  no  tender  had  been  made, 
— until  the  money  is  paid  or  brought  into  court.^  A  special 
tender  before  suit,  or  with  costs  accrued  after  its  commence- 
ment, and  refusal,  make  the  mortgagee  liable  to  costs,  al- 
though he  is  entitled  to  a  decree.^  And  if  a  party  declare 
beforehand,  that,  if  tender  is  made,  it  will  not  be  accepted, 
that  will  dispense  with  a  fonnal  tender.^ 


Assignment  of  Mortgages  ot  Members  by  Society. 

§  455.  To  the  extent  that  a  building  association  has  the 
power  of  borrowing  money,  it  has  been  held  to  have  the 
right  to  assign,  as  security  for  the  loan,  the  mortgages  and 
bonds  given  to  it  by  its  borrowing  members.'     It  may  also. 


'  The  Columbian  Building  Asso- 
ciation of  East  Baltimore  No.  4  v. 
Crumb,  42  Md.  192.  In  Forsyth  v. 
Hibernia  Building  Association,  i 
Mackey  (D.  C. )  205,  the  wife  of  a 
member  who  desired  to  borrow 
money  from  a  building  association, 
and  some  of  his  friends  had  exe- 
cuted 'a  mortgage  to  it  upon  their 
real  estate '  to  secure  his  loan,  the 
mortgage  providing  that  the  pro- 
ceeds of  a  sale  of  the  property 
mortgaged  should  go  to  satisfy  the 
sum  borrowed  "after  deducting 
therefrom  the  value  "  of  the  mem- 
ber's stock:  it  was  held  that  a/sale 
under  the  power  given  by  the  mort- 
gage was  enjoinable  upon  the 
member's  offer  to  pay  the  associa- 
tion the  sum  remaining  after  such 
deduction,  though,  as  between  him 
and  the  association,  he  would  not 
be  entitled  to  such  deduction. 

'  Columbia  B.  Ass'n  v.  Crumb, 
supra. 

'  lb.  As  to  effect  of  dissolution 
of  the  building  association  upon  the 


liabilities  of  mortgagors,  members  of 
the  society,  see  post,  §^  523,  et  seqq. 

••  Buel  V.  Pumphrey,  2  Md.  268. 

*  North  Hudson  Mutual  Building 
and  Loan  Association  v.  First  Nat. 
Bank,  (Wis.)  47  N.  W.  Rep.  300; 
II  I/.  R.  A.  845,  851  (see  ante,  ? 
298).  See  also  Munhall  v.  Boe- 
decker,  44  111.  App.  131. — In  Mur- 
ray V.  Scott,  9  App.  Cas.  519,  this 
power  does  not  seem  to  be  ques- 
tioned, but  taken  for  granted.  In 
Pennsylvania  the  Act  of  2  June 
1891,  P.  I/.  174,  allows  building  as- 
sociations, when  applications  by 
members  for  loans  exceed  the  ac- 
cumulations in  the  treasury,  to 
make  temporary  loans  to  meet 
such  demands,  not  exceeding,  in 
the  aggregate  at  any  time,  $15,000, 
at  a  less  rate  of  interest  than  six 
per  cent. ,  and  secure  repayment  of 
the  same  by  note,  bond  or  assign- 
ment of  its  judgments  or  mortgages 
as  collateral:  such  loans  to  be  re- 
paid out  of  the  accumulations  in 
the  treasury  as  soon  as  sufficient  is 


428  THE  LAW  OP  BUII,DING  ASSOCIATIONS.       [CH.  XVI. 

while  solvent,  assign  such  mortgages  in  payment  of  or  as 
collateral  for  the  claims  of  withdrawing  members."  In 
neither  case,  of  course,  can  the  assignment  be  permitted  to 
prejudice  the  rights  of  the  mortgagors.  Any  payment 
made  by  them  to  the  assignee  will  enure  to  their  benefit 
the  same  as  though  itjiad  been  made  to  the  association;^ 
and  if,  prior  to  the  assignment,  they  had  the  right  to  ap- 
propriate their  stock  to  the  payment  of  the  mortgage  debt, 
the  assignment  cannot  deprive  them  of  that  right,'  at 
least  while  the  society  is  solvent.* 

Mortgages  of  Members  not  Assets  for  Purposes  of  With- 
drawal or  Winding  up. 

§  456.  The  right  of  investing  members  of  a  building 
association,  upon  certain  notice,  to  withdraw  from  it  the 
contributions  they  have  made  to  its  funds,  is  not  applicable 
to  funds  loaned  by  the  association  to  its  borrowing  mem- 
bers represented  by  their  mortgages.''  "  The  right  of  mem- 
bers to  presently  withdraw  the  amount  of  dues  deposited 
by  them  is  practically  limited  to  funds  on  hand,^  and  is  not 
•  available  as  respects  funds  loaned,  which  will  be  returned 
to  the  association  in  meager  monthly  installments  extend- 
ing over  a  period  of  years." ' 

§  457.  Neither,  of  course,  can  these  mortgages  be 
counted  as  available  assets  in  calculating  the  amount  on 
hand  required  to  pay  off  the  unadvanced  shares  upon,  a 
winding  up.  In  such  computation,  they  must,  on  the  con- 
.  trary,  be  set  off"  against  the  shares  upon  which  the  loans  se- 
cured by  them  were  advanced,  and  both  be  excluded  from 
the  reckoning.^ 

paid  in  and  there  is  no  demand         '  Quein  v.  Smith,  supra,  p.  331. 

therefore  by  borrowing  stockhold-  *  See  post,  §  531. 

ers.     See  post,  §  531.  *  State  v.  Redwood  Falls  Build- 

'  Quein  v.  Smith,  108  Pa.  325.  In  ing  and  Loan  Association,  45  Minn. 

the  Wisconsin  case,  supra,  the  loan  154;  47  N.  W.  Rep.  540;  10  L.  R. 

was  for  the  purpose  of  paying  out  A.  752. 
the    stockholders    in    a    matured         *  See  ante,  §  115. 
series,    and  the  bonds  and  mort-  '  State  v.  Redwood,  etc.,  Ass'n, 

gages  assigned  were  those  of  bor-  supra, 
rowers  in  a  junior  series.  s  lister   v.  Log  Cabin  Building 

"North  Hudson  M.  B.   and  L.  Association,  38  Md.  1 15.    See  also, 

Ass'n    V.    First   Nat.    Bank,     ubi  post,  §  518. 
supra. 
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Mortgages  of  Members  are  Assets  for  Purposes  of  Taxa- 
tion of  the  Society's  Personal  Property.  Exemp- 
tions. 

§  458.  These  mortgages  must,  however,  be  considered  as 
assets,  "  as  synonymous  with  property,"  '  for  the  purposes 
of  taxation.  Thus,  in  New  Jersey,  the  property  of  building 
associations  was  made  assessable,  like  that  of  individuals, 
at  its  full  and  actual  value.^  An  assessment  of  the  property 
of  such  a  corporation  was  made,  based  upon  the  annual  re- 
port of  the  company,  exhibiting  its  financial  condition, 
from  which  the  personal  estate  appeared  to  be  $130,787.51, 
after  deducting  the  value  of  the  real  estate,  no  statement 
of  the  taxable  property  having  been  furnished  to  the  as- 
sessor, as  required  by  law.^  It  was  contended  that  the 
building  association  was  taxable  only  for  the  amount  yet , 
to  be  paid  in  by  all  the  stockholders  to  make  each 
share  worth  $260,  the  par  value,  upon  the  theory 
that  the  money  advanced  ceases  to  be  assets,  and 
becomes  the  property  of  the  stockholder,  subject  to  his 
duty  to  pay  interest  and  installments.*  The  court  below 
says  :  "  Whether  the  sale  of  money  to  a  stockholder  con- 
stitutes technically  a  loan  or  an  advance — ^whether  the 
bonds  or  mortgages  secured  the  repayment  of  the  principal 
sum,  or  a  collateral  duty — I  think  is  immaterial  in  solving 
the  present  question." "  It  was  accordingly  held  that  the 
building  association  was  properly  assessed  for  the  bonds, 
mortgages,  and  notes  held  by  it,   for  the  sums  named  in 


'  See  State,  Wasliington  Building  etc. ,  v.   Hornbacker,   42  N.  J.  Iv. 

and  Loan   Association,    pros.,    v.  635. 

Hornbacker,  41  N.  J.  L.  519.  ■"  In  such  case,   the  court  says, 

'  Act  7   March  1878,  Ch.  50,  p.  nothing   would    be  taxable  to  the 

61.    See  above  case  (State,  etc.,  v.  association  except  such  part  of  the 

'  Hornbacker)  on  appeal,  42  N.  J.  L.  interest,   or  such    installments  as 

635,  affirming  41  id.  519.  may  be  owing  at  the  time  of  the  as- 

^  Wherefore  the  court  said,  that  sessment;  cit.  State,  Hill,  pros.,  v. 

the  corporation,  having  failed  to  Hansom,    36  N.  J,    Iv.   50;  State, 

exhibit,  clearly  and  accurately,  to  Wickoff,   pros.,     v.  Jones,    39  Id. 

the  assessor  or  to  the  commission-  650. 

ers  of  appeals,  the  true  particulars  '  State,    Washington    Building 

of  its  property  subjec.t  to  taxation,  Association,  pros.,  z/.  Hornbacker, 

w^  not  entitled  to  relief.    State,  41  N.  J.  L.  519. 
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them,  and  as  aggregated  in  the  report  of  the  secretary. 
The  judgment  was  the  same  upon  appeal.* 

§  459.  There  is,  of  course,  nothing  in  the.  scheme  of 
the  building  association  which  makes  the  mortgages  held 
by  it  improper  subjects  of  taxation.^  Indeed,  under  a  con- 
stitutional restriction  upon  the  I/Cgislature's  right  to  ex- 
empt property  from  taxation,  its  attempt  to  do  so  in  the 
case  of  building  associations  has  been  held  unavailing, 
these  associations  being  designed  to  make  money  for  their 
stockholders,  and  no  legislative  declaration  that  they  are 
merely  benevolent  institutions  being  capable  of  making 
them  such.^  On  the  contrary,  the  presumption  against  an 
intent,  unless  clearly  expressed,  to  exempt  from  taxation  , 
applies  to  building  association  mortgages.^  Hence,  where 
one  statute  subjected  "  all  claims  and  demands  secured  by 
deed  or  mortgage  due  or  to  become  due  "  to  taxation,  and 
a  later  one  provided  that  "  The  monthly  installments  de- 
posited in  building  associations,  and  subject  to  withdrawal 
on  demand,  or  on  thirty  or  sixty  days'  notice  .  .  .  are  an 
indebtedness  which  may  be  deducted  from  the  value  of 
their  stock   [for  purposes  of  assessment  of  said  stock  for 

'  Same  v.  Same,  42  Id.  635.  It  to  have  been  drawn  only  for  the 
was  here  said,  that  the  unsound-  purpose  of  being  brushed  aside  by 
ness  of  the  view  that  the  obliga-  reference  to  the  fact,  that  (if  there 
tions  did  not  stand  good  for  their  was  anything  in  it)  it  could  not  be 
full  face  value,  and  hence  ought  applied,  because  the  method  ob- 
not  to  be  so  taxed,  arose  from  "  not  served  in  this  association  was  dis- 
observing  the  distinct  and  separate  tinctly  that  of  loan,  and  not  of  re- 
existence  of  the  stock  on  the  one  demption.  In  substance  and  effect, 
hand,  and  the  bond  on  the  other —  it  has  already  been  seen,  both  are 
the  distinct  and  separate  relation  the  same;  ante,  §?  19-20,  365,  400. 
borne  to  the  company  on  the  one  See  also,  as  to  taxation.  State, 
hand  by  its  stockholder,  and  on  the  Washington  Building  Association, 
other  by  its  borrower.  .  .  .  The  pros.,  v.  Creveling,  39  N.  J.  h. 
stock  is  a  collateral  security  for,  465;  S.  C,  affirmed,  40  id.  192, — 
and  not   a  credit. on  the  bond,"  post,  §495. 

(See    post,     §§    476-479.)      There  ''See   State    v.    Redwood   Falls 

seems,  in  this  case,  to  be  a  mere  Building  and  Loan  Association,  45 

hint  at  a  distinction  tojbe  drawn  be-  Minn.   154;  4^  N.  W.  Rep.  540;  10 

tween  the  effect,  upon  the  question  L.  R.  A.  752. 

at  hand,  of  a  technical  redemption  '  State  v.  McGrath,  95  Mo.  193. 

of  the  stock,   and  a  loan  to  the  *  State  v.   Redwood  Falls,  etc., 

member,  which  was  the  case  here.  Ass'n,  supra. 
But,  again,  the  distinction  appears 
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taxation.]  Mortgages  of  said  associations,  which  are 
represented  iii  their  stock,  and  assessed  as  stock,  shall  not 
be  assessed  as  mortgages.  They  shall  list  their  real  estate 
and  all  personal  property," — it  was  held,  that,  where  the 
stock  of  an  association  was  not  taxed,  its  mortgages  were 
subject  to  taxation,  they  not  being  funds  subject  to  with- 
drawal.' 

Where  there  are  no  constitutional  difficulties  in  the 
way,  the  I^egislature  has  full  power  as  against  a  public 
officer  and  a  county,  which  is  its  mere  creature,  to  release 
and  remit  a  tax  levied  under  its  authority.^  An  act  of  the 
I^egislature,  therefore,  releasing  from  taxation  note?  and 
mortgages  given  by  members  of  building  associations  to 
such  associations  for  advances  on  stock,  and  remitting  such 
taxes  already  made  but  not  collected,  is  binding  upon  the 
county,  in  respect  of  taxes  claimed  to  be  due  it,  as  well  as 
upon  the  State's  collectors,  in  respect  of  taxes  due  to  the 
State.'  But  where  there  is  no  equity  outside  of  the 
illegality  of  the  tax,  an  injunction  will  not  lie  to  restrain 
it ;  the  injury  is  not  irremediable,  the  tax-payer  having  an 
adequate  remedy  at  law.* 

§  460.  In  England  it  was  held  that  the  provisions  of 
the  statute '  exempting  from  stamp  duties  bonds,  securities, 
and  assurances  given  on  account  of  any  friendly  society, 
extended  to  building  societies,"  and  that  the  building  asso- 
ciation mortgage  was  a  security  falling  within  the  ex- 
emption act,^  even  though  taken  by  the  society  before  its 
rules  were  certified,^  and  in  Thorn  v.  Croft ^  Wood,  V.-C, 


■  Ibid,  supra,  §  456.  C.   L.   R.)  662;   13  L.  T.  Rep.  209; 

'  Selma  Building  and  Loan  Asso-  Barnard  v.  Pilsworth,  6  C.   B.  692, 

ciation  v.  Morgan,  57  Ala.  33.  n.;  S.  C,  18  L.  J.,  C.  P.  330,  n.;   14 

3  lb.  L.  T.  Rep.  132. 

*Vo.  'lb. 

'10  Geo.   4,  C.   56,   \  37.'   The  s  Williams  z/.  Hayward,  25  L.  J., 

Building  Association  Act  of  6  and  Ch.   289:8.   C.  i  Jur.,  N.  S.  1128; 

7  Will.  4,  C.  32,  \  4,  incorporates  all  26  L.  T.  Rep.  134;  22  Beav.  220;  19 

the  clauses  and  provisions  of  the  J.  P.  788. 

Act  of  10  Geo.  4,  so  far  as  applica-  '  36  L.  J.,  Ch.  68;  S.  C,  31  J.  P. 

ble.  356;  Law  Rep.  3  Eq.  193;  i5  L.  T 

8  Walker  v.  Giles,  18  L.  J.,  C.  P.  Rep.,  N.  S.  205;  15  W.  R.  54. 
323;  13  Jur.  588;  6  C.  B.  {60  Engl. 
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decided  that  a  mortgage  t6  the  trustees  of  a  benefit  build- 
ing society  by  a  stranger,  to  secure  the  repayment  of  money 
advanced  to  him  out  of  the  surplus  funds,  is  exempt  from 
duty,  saying :  Walker  v.  Giles  decided  that  the  37th 
section  of  the  Friendly  Societies'  Act  (10  Geo.  4,  c.  56)  was 
one  of  those  which  were  incorporated  in  the  Benefit  Build- 
ing Societies'  Act  (6  and  7  Will.  4,  c.  32).  Now  the  13th 
section  of  the  former  Act  provided  that  the  trustees  of  the 
societies  to  which  it  related  might  invest  the  surplus  fund 
on  mortgage  ;  and  then  the  37th  section  directed  that  no 
security  given  to  such  societies  should  be  chargeable  with 
stamp  duty.  It  was  clear,  therefore,  that  under  this  act 
mortgages  to  friendly  societies  were  free  from  stamp  duty, 
and,  therefore,  by  the  latter  act,  mortgages  to  building  so- 
cieties were  so  likewise.  These  acts  ought  to  be  construed 
liberally  in  favor  of  such  societies  ;  and  it  was  reasonable 
enough  to  believe  that  the  I^egislature  intended  to  give 
them  that  advantage  over  other  lenders  which  they  would 
derive,  by  being  able  to  go  into  the  market  and  say  to  the 
borrower,  "  If  you  borrow  of  us,  you  will  not  have  to  pay 
stamp  duty." 
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THE  STOCK  OF   BUILDING   ASSOCIATIONS. 

\  461.  Definition  of  stock.     Ordinary,  prepaid,  preferred,  income  stock. 

\  465.  Classification  of  stock  according  to  amount  of  dues  payable. 

\  466.  Acquisition  of  stock.     Subscription.     Condition. 

\  iif>T.  Waiver  of  implied  condition  in  subscription.     Estoppel. 

\  468.  Increase  of  stock. 

\  469.  Property  in  shares  of  stock. 

\  470.  Transfer  and  assignment  of  shares  of  stock. 

§  472.  Restraints  upon  transfer.     Regulation  by  by-law. 

\  473.  Remedy  for  improper  refusal  to  transfer.     Measure  of  damages. 

\  475.  Lien  of  society  upon  shares  for  arrears,  etc.    Levy  on  stock 

covered  by  lien. 
\  476.  Right  of  society  to  enforce  stock-payments  by  suit. 
\  477.  Relation  of  borrower's  stock-payments  to  his  debt  to  the  society, 
\  478.  Borrower's  right  to  apply  stock-payments  to  extinguishment  of 

his  debt. 


§461.]         THE  STOCK   OF   BUIIvDING  ASSOCIATIONS.  433 

§  479.  Society's  right,  being  pledgee,  to  apply  stock-payments  of  bor- 
rower to  extinguishment  of  his  debt.  Character  of  such  ap- 
plication. 

§  480,  Value  of  stock  for  purposes  of  application  to  debt. 

J  483.  Borrower's  right  of  application  lost  by  assignment  of  shares  to 
third  party. 

§484.  Right  of  borrower's  representative  to  apply  stock  to  debt.  Judg- 
ment creditors. 

§  485.  Marshalling  of  assets,  as  to  stock  assigned  as  collateral  and 
property  mortgaged. 

§  492.  Standing  of  judgment  creditors,  as  to  marshalling  of  assets. 

§  493.  Effect  of  rights  of  third  parties  upon  claim  for  marshalling  of 
assets. 

5  494.  Notice  of  subsisting  rights  to  compel  resort  to  one  of  two  funds. 

§  495.  Taxation  upon  capital  stock. 

Definition  of  Stock.    Ordinary,  Prepaid,   Preferred,  In- 
come Stock. 

§  461.  "  The  stock  of  a  corporation  is  that  money  or 
property  which  is  put  into  a  single  corporate  fund  by  those 
who,  by  subscription  therefor,  become  members  of  the  cor- 
porate body."  ^  This  common  fund,  or  stock,  is  divided 
into  equal  parts,  having  a  separate  existence  from  one  an- 
other in  idea  or  abstraction  only.^  These  are  the  shares, 
and  they  are  fixed  by  legislative  enactment,  or  by  charter 
within  the  limits  set  by  general  statutes,  as  to  number  and 
value,  both  individually  and  in  the  aggregate.  The  pecu- 
liar relation  of  the  stock  in  building  associations  to  the 
purposes  and  existence  of  the  corporation  has  already  been 
indicated.'  The  aim  of  the  corporation,  from  a  purely  .fi- 
nancial point  of  view,  is  so  to  employ  the  payments  made 
tb  it  from  time  to  time  upon  the  shares  of  stock  held  by 
its  members  and  in  the  way  of  interest,  fines  or  premiums, 
in  short  all  its  revenues  from  whatsoever  source,  as  to  bring 
the  value  of  its  capital  stock  as  speedily  as  possible  up  to 
a  certain  predetermined  figure  per  share ;  or,  what  amounts 
to  the  same  thing,  to  accumulate  a  fund  sufficient  to  liqui- 
date every  unadvanced  share  at  its  fixed  par  value  and  at 

'  Folger,  J.,  in  Burrall   v.  Bush-  vestments  made  with  the    money 

wick  R.  R.Co.,  75  N.  Y.  211.  ^aid  into  the  treasury  of  the  cor- 

^  See  Fox's  App.,   112  Pa.  337,  poration  on  account  of  such  capital, 

354:   "The  capital  stock  is  nothing;  stock." 

a,  myth;  a  mere  name,  excepting  ^  Ante,-§  12. 
Jn  so  far  as  it  is  represented  by  in- 
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the  same  time  to  cancel  every  advanced  share  as  a  complete 
set-off  against,  and  simultaneously  with  the  extinguish- 
ment of,  the  obligation  given  for  the  advance.  Primarily, 
the  design  was  that  all  the  stock  subscribed  for  by  the 
members  should  be  paid  for  by  small  periodical  contribu- 
tions, until  such  time  when  the  stored-up  profits  should 
make  further  payments  unnecessary  ;  and  the  opportunity 
for  thus  gradually  discharging  the  contract  involved  in  the 
subscription  to  the  corporate  stock  is  still  an  essential  feat- 
ure of  the  scheme,  without  which  no  corporation,  what- 
ever its  other  advantages  for  saving  money,  can  claim  to  be 
a  building  association.^  There  is,  however,  nothing  incon- 
sistent with  its  character  as  such,  in  permitting  those  of  its 
members  who  feel  themselves  in  a  position  to  make  a  num- 
ber of  stock  payments  not  yet  due,  to  do  so,  thereby  antici- 
pating without  inconvenience  to  themselves  a  duty  which 
would  have  to  be  performed  in  any  event,  and  putting  into 
the  hands  of  the  association  the  means  of  hastening  the 
final  consummation  of  the  enterprise.  Accordingly  it  has 
never  been  questioned  that  an  association  may  allow  its 
members  to  make  advance  payments  upon  the  stock  held 
by  them.^  Indeed,  so  obvious  are  the  advantages  accruing 
to  the  association  from  such  advance  payments  that  there 
can  be  little  doubt  as  to  the  power  of  the  association,  in 
order  to  encourage  them,  to  allow  those  willing  to  make 
them  a  benefit  in  return,  as,  e.g.^  a  moderate  rate  of  inter- 
est upon  them  and  to  secure  repayment,  in  the  event  of  fail- 
ure of  the  enterprise,  of  such  proportion  of  the  prepay- 
ment as  may  not  then  have  accrued  due.  Hence  a  mem- 
ber of  a  building  association,  taking  advantage  of  a  by-law 
permitting  advance  payments  of  installments,  with  a  view 
to  receiving  interest  thereon  and  being  secured  by  a  deposit 
by  the  association  with  a  trust  company  of  certain  securi- 
ties, may,  upon  the  winding  up  of  the  association  in  the 
hands  of  a  receiver,  reclaim  the  amount  advanced  ahead  of 

'  See  In  re  Guardian  Perm.  Ben.      L.  J.;  People  v.  Preston,  (N,  Y.)  35 
Building  Soc,  Scott's  Case,  23  Ch.      N.  E.  Rep.  979,  per  Earl,  J. 
Div.  440,  453,  at  p.  466,  per  Cotton,         =SeeInreGuard.Perm.Ben.Build,, 

Soc. ,  supra,  and  infra,  \  462. 
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other  members  and  to  the  extent  of  such  amount  be  enti- 
tled to  the  proceeds  of  the  securities  as  against  the  receiver.' 
§  462.  The  principle  just  referred  to  has,  however,  been . 
pushed  a  step  further  in  those  associations  whose  charters 
provide  for  the  issuance,  not  only  of  the  ordinary  or  com- 
mon stock  to  be  paid  for  in  periodical  installments,  but 
also  of  paid-up  or  prepaid  stock,  and  the  allowance  to  it  of 
certain  dividends  and  preferences  or  priority  ahead  of  the 
former.  The  legality  of  such  provisions,  where  the  gov- 
erning statute  is  silent  upon  them,  is  determined  by  the 
general  rules  of  corporation  law  as  well  as  considera- 
tions particularly  applicable  to  the  building  association 
scheme.  As  to  provisions  for  the  issuing  of  preferred, 
preference  or  priority  paid-up  stock,  disregarding  for  the 
present  the  question  of  dividends  thereon  and  understand- 
ing it  to  mean  stock  which  entitles  the  holder,  upon  wind- 
ing up  or  in  case  of  failure  of  the  enterprise,  to  be  paid 
out  of  the  earnings  and  accumulations  of  the  association 
before  any  portion  of  the  same  can  go  to  the  holders  of  the 
common  stock,  there  is  no  rule  of  public  policy  which  for- 
bids such  an  arrangement  in  corporations  generally, 
amounting  as  it  does  simply  to  a  contract  of  the  stockljold- 
ers  as  to  how  they  shall  divide  the  profits  among  them- 
selves.^ Nor  can  the  rule  be  different  as  to  building  asso- 
ciations, if  the  reasoning  of  so  great  a  judge  and  profound 
a  lawyer  as  Sir  George  Jessel,  M.  R.,  is  correct.  In  a  case 
decided  by  him,  in  which  a  rule  permitting  a  building  so- 
ciety incorporated  before  1874*  to  issue  paid-up  preferred 
stock  was  drawn  in  question,  decided  in  the  first  place,  that 
this  arrangement  could  not  be  regarded  as  a  device  for  bor- 
rowing money,  or  as  a  borrowing  of  money.^     The  holder 

'  Munhall   v.  Boedecker,  44  111.  stockholders  assent.     See  also  Kent 

App.  131.  V.  Quicksilver  Mining  Co.,  78  N. 

=  I  Cook,  Stock  and  Stockhold-  Y.  159. 
ers  and  Corp.  Law,  I  268:  it  is  there  ^  xhe  Act  of  1874,  37  and  38  Vic. 
said,  however,  ,that,  after  organiza-  Oh.  42,  explicitly  permits  provis- 
tion  of  the  corporation  with  com-  ions  for  paid-up  preferred  stock, 
moa  stock  only,  it  is  too  late  to  *  See  also  i  Cook,  Stock,  etc. ,  § 
make  the  unissued  stock  preferred  267,  and  Kent  v.  Quicksilver  Min- 
or to  increase  the  stock  by  the  issue  ing  Co.,  supra.  In  the  latter  case, 
of  preferred  stock,  unless  all  the  in  which  certain  stockholders  had 
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of  both  preferred  and  non-preferred  stock  had  the  same 
right  of  withdrawal,  subject  to  all  the  qualifications  of  that 
right.'  Now  a  lender  of  money,  when  the  time  for  repay- 
ment has  arrived,  either  by  original  limitation  or  by  his 
own  volition,  has  a  right  to  immediate  payment  an,d  pay- 
ment in  full.  A  borrower,  on  the  other  hand,  may  pay  off 
a  loan,  whether  it  be  due  or  not,  whilst  the  building  asso- 
ciation could  not  pay  off  the  preferred  shares,  any  more 
than  the  non-preferred,  until  the  time  came  for  winding  up, 
except  by  consent  of  the  holders.  Hence  neither  was  the 
holder  of  preferred  shares  a  lender,  nor  the  society  in  re- 
spect of  them  a  borrower,  in  any  proper  sense  of  the  terms, 
and  therefore  the  transaction  was  not  a  borrowing  of  money. 
After  showing  further  that  it  was  not  forbidden  by  any 
principle  of  the  common  law,  nor  by  express  statutory  in- 
hibition, the  learned  judge  proceeds  as  follows  :  "  Is  it  - 
contrary  to  the  nature  of  these  societies  so  that  it  is  impos- 
sible to  make  a  society  with  this  kind  of  shares  consistent 
with  the  law  and  conduct  of  the  society  ?  On  that  point  I 
do  not  think  it  is  the  province  of  the  judicature  to  find  out 
things  to  be  inconsistent  with  the  ordinary  requirements  of 
mankind,  which  the  people  themselves  have  not  found  out. 
It  is  all  very  easy  for  people  to  say  it  is  against  policy,  or 
against  the  meaning  of  these  societies ;  but  when  you  see 
that  people  who  have  established  the  society  do  not  think 
so,  and  have  acted  on  a  contrary  view,  it  is  very  improbable 
that  it  is  contrary  to  the  nature  of  the  society,  and  con- 
trary to  the  objects  the  members  have  in  view.  But  be- 
sides that  I  cannot  see  any  reason  why  it  should  be  so.  .  . 
The  investing  members  become  so  for  the  purpose  of  get- 
ting more  interest  than  they  can  get  in  the  usual  way. 
Why  may  they  not  stipulate  for  sojne  security  ?    Why  may 

paid  to  the  company  a  certain  sum  therefor  a  promise  or  understanding 

per  share,  in  consideration  of  which  that  what  is  borrowed  will  be  re- 

their  stock  was  attempted    to  be  paid  or  returned;  the  thing  itself  or 

made  preferred  stock,  Folger,  J. ,  something  like  it  of  equal  value, 

rejecting  the  theory  that  this  was  a  with  or  without  compensation  for 

borrowing  of  money,  says:     "The  the  use  of  it  in  the  meantime":  p. 

idea  of  a  borrowing  is  liot  filled  out  177. 
unless  there  is  in  the  agreement         '  See  ante,  U  108,  et  seqq. 
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they  not  say  as  between  themselves  and  the  other  members, 
'  If  this  society  comes  to  grief,  recollect  we  shall  be  pai'd 
first.  It  is  only  in  that  case. ,  If  this  society  is  prosper- 
ous, everybody  is  paid  and  paid  handsomely.'  Why  shall 
they  not  say,  '  Wfe  will  put  our  money  down  ;  we  will  start 
your  society,  and  get  you  money  which  shall  be  advanced 
to  your  building  members  or  buying  members  who  want 
house  property,  on  these  terms,  viz.,  if  we  put  our  money 
down  in  hard  cash,  if  the  society  does  not  turn  out  pros- 
perously we  shall  be  repaid '  ?  There  does  not  appear  to 
me  to  be  anything  against  the  constitution  of  the  society 
in  such  an  arrangement ;  on  the  contrary,  it  may  enable 
societies  to  be  established  which  otherwise  could  not  be  set 
agoing  at  all.  Again,'  is  it  contrary  to  the  constitution  of 
such  a  society  that  members  shall  pay  up  installments  in 
advance?  I  say  clearly  not.  The  more  money  you  get 
from  the  investing  members  the  more  money  you  have 
ready  to  advance  to  the  borrowing  members,  and  the  more 
rapidl}'  you  would  bring  your  society  to  an  end,  if  the  so- 
ciety is  established  without  a  iixed  '  period.  It  seems  to 
me  there  is  no  reason  why  the  judicature  should  say  that 
these  arrangements  .  .  .  are  illegal  because  they  are  con- 
trary to  the  policy  on  which  these  societies  are  founded."^ 
This  decision  was  accepted  by  the  House  of  Lords.^ 

§  463.  A  similar  result  was ,  reached  by  the  Court  of 
Appeals  of  New  York.  An  association  was  sought  to  be 
incorporated  under  the  building  association  law  of  that 
state,^  which,  whilst  not  requiring  the  stock  to  be  paid  for 
in  installments  from  time  to  time  as  they  shall  fall  due, 
does  require  the  certificate  to  set  forth  "  the  amount  of  each 
share  "  of  stock  and  "  the  monthly  or  weekly  dues  per 
share."  It  makes  no  provision  for  paid-up  or  preferred 
stock,  but  directs  that  certain  matters  shall  be  inserted  in 
the  certificate  of  incorporation  and  permits  the  same  to  con- 

■/.«.,  without  a  minimum  period.  <  Laws  1892,  ch.  689,  art.  5.    The 

*  In  re   Guardian  Perm.  Benefit  statute  is  the  banking  law  of  New 

Building  Soc,  Scott's  Case,  23  Ch.  York,  art.  5  being  entitled  "  Build- 

D.  440,  453,  at  pp.  464-463.  ing    and    Mutual    lyoan    Corpora- 

'  Murray  v.   Scott,  9  App.  Cas.  tions." 
519. 
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tain  "  such,  other  provisions  not  inconsistent  with  law  as 
shall  be  necessary  for  the  convenient  and  effective  trans- 
action of  its  business."  The  certificate  submitted  to  the 
proper  ofl&cial  for  approval  provided  for  three  kinds  of 
stock,  to  wit,  installment,  preferred  and  income  stock.  He 
declined  to  approve  or  file  it  on  the  ground  that  such  a 
corporation  could  have  but  one  kind  of  stock,  to  wit,  in- 
stallment stock,  to  be  paid  for  in  installments.  An  appli- 
cation for  a  mandamus  to  compel  him  to  approve  and  file 
the  certificate  was  denied.  Upon  appeal  from  that  de- 
cision, the  legality  of  the  provision  for  the  other  species  of 
stock  was  directly  in  question.  After  declaring  that  "  a 
certificate  which  did  riot  provide  for  the  payment  of 
monthly  or  weekly  dues  by  any  member  of  the  corporation 
who  wished  to  pay  in  that  way  would  undoubtedly  be  a 
departure  from  the  law  "  ' ;  and  that  "  the  evident  purpose 
of  the  law  is  to  authorize  the  formation  of  these  corpo- 
rations mainly  for  the  benefit  of  wage  earners  and  other 
people  of  limited  means,  to  enable  them  to  acquire  homes, 
and  to  accumulate  their  savings,  and  no  provision  should 
be  inserted  in  certificate  of  incorporation  under  this  law 
which  would  thwart  this  purpose," — the  court,  reversing 
the  decision  below,  goes  on  to  say  :  "  This  certificate  pro- 
vides for  shares  of  |ioo  each,  and  for  monthly  dues  of  50 
cents  on  each  share.  The  general  scheme  is  that  the  dues, 
fees,  penalties,  and  all  other  income  of  the  corporation 
shall  go  into  a  common  fund,  and  from  this  fund  annual 
dividends  are  to  be  made,  which  are  to  be  applied  upon  the 
shares  of  stock  until  they  are  fully  paid. for.  Dues  may  be 
paid  in  advance  with  the  assent  of  the  directors,  and  upon 
such  advance  payments  the  directors  may  allow  a  rebate  or 
discount  at  such  rate  per  annum,  for  the  time  of  payment 
in  advance,  as  they  shall  from  time  to  time  prescribe. 
Such  payments,  instead  of  being  contrary  to  the  purpose 
of  such  corporations,  may  be  promotive  of  that  purpose. 
If  a  wage-earner  has  the  money,  it  may  be  wise  to  permit 
him  to  make  the  advance  payments,  and  thus  to  save  his 

'  A  similar  statement  is  made  by      Ben.   Building  Soc. ,   Scott's  case, 
Cotton,  I,.  J.,  in  re  Guardian  Perm.      supra,  at  p.  466. 
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money ;  and  in  this  way,  too,  money  is  accumulated  by 
the  corporation  more  rapidly  for  loan  to  its  members.  So, 
the  law  is  not  violated  by  these  advance  payments  upon  in- 
stallment stock,  and  no  injustice  is  done  to  any  of  the 
members  thereby.  The  certificate  provides  ,  that  '  upon 
prepaid  stock  there  shall  be  paid,  at  the  time  of  subscrip- 
tion, dues  to  the  amount  of  sixty  dollars,  and  the  holder 
thereof  shall  be  entitled  to  receive,  out  of  the  profits  ap- 
portioned thereto,  semi-annual  dividends  in  cash,  up  to  the 
rate  of  six  per  cent,  per  annum.  The  profits  apportioned 
to  such  stock,  over  and  above  such  dividends,  shall  be 
credited  thereto,  and  be  payable  with  the  stock  at  its  ma- 
turity.' The  character  of  such  stock  must  be  determined 
at  the  time  of  the  subscription.  What  harm  can  come  from 
the  creation  of  such  stock  ?  It  allows  a  member  who  has 
money  enough  to  pay  his  dues  for  10  years  in  advance  ; 
and  why  is  that  not  wise  policy  ?  Having  thus  paid  in 
advance,  his  dividends  are  not  needed  to  carry  his  stock  to 
maturity,  and  hence  he  may  draw  his  dividends  up  to  6  per 
cent,  and  the  balance  of  his  dividends  over  that  sum  are 
applied  to  carry  his  stock  to  maturity.  He  has  no  ad- 
vantage over  the  holders  of  installment  stock.  Their 
dividends  are  applied  to  carry  their  stock  to  maturity,  and 
they  thus  hav-e  the  same  benefit  that  they  would  have  if 
the  dividends  were  first  paid  to  them,  and  then  by  them  paid 
upon  their  stock.  All  dividends  are  required  to  be  made 
upon  the  net  sums  to  the  credit  of  the  shares,  and  not  upon 
the  par  value  of  the  shares ;  and  hence  the  holders  of  pre- 
paid shares  get  precisely  the  same  dividends  proportioned 
to  the  amount  standing  to  the  credit  of  their  shares  as  are 
paid  to  other  stockholders,  and  no  more.  It  is  impossible 
for  us  to  perceive  how  this  scheme  violates  the  law  or  any 
public  policy.  It  does  not  prevent  or  defeat  equality  or 
mutuality  among  the  members.  And  if  the  prepaid  stock 
is  to  be  condemned,  then  it  is  not  perceived  how  prepay- 
ment of  installment  upon  installment  stock  can  be  upheld. 
Money  must  come  into  the  treasury  of  one  of  these  corpo- 
rations, from  the  small  monthly  dues,  very  slowly,  and 
members  desiring  to  borrow  the  money  for  the  purchase  or 
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improvement  of  homes  must  wait  a  long  time  before  they 
can  be  accommodated  with  loans  from  money  thus  con- 
tributed ;  but,  if  prepayment  of  dues  is  permitted,  the 
ability  of  the  corporation  to  aid  its  members  by  loans  is 
greatly  facilitated,  and  the  main  purpose  of  their  creation 
is  thus  promoted.  The  income  stock,,  upon  which  the 
members  are  also  required  to  pay  in  advance  $60  per  share, 
differs  from  the  prepaid  stock  only  in  the  fact  that  the 
holder  of  such  stock  may  receive  dividends  in  cash  up  to  8 
per  cent.,  and  in  case  the  dividends  are  more,  such  dividends 
are  apportioned  among  the  holders  of  other  kinds  of  stock  ; 
and  what  we  have  said  about  the  prepaid  stock  applies  to 
this  stock.  The  corporation  has  protection  against  the 
prepaid  and  income  stock,  as  it  is  provided  in  the  certificate 
that  the  directors  may  at  any  time  refuse  to  issue  such 
stock,  and  may  at  any  time,  upon  301  days'  notice,  retire 
such  ■  stock  by  paying  the  book  value  ^  thereof  But  it  is 
said  that  there  is  no  requirement  that  the  prepaid  and  in- 
come stock  shall  be  carried  to  maturity,  so  as  to  be  full 
paid.  We  are  not  sure  of  this.  As  the  shares  are  fixed  at 
$100,  and  aire  not  mature  until  they  reach  that  sum,  it  may 
be  that  the  directors  may  require  that  these  shares  shall,  at 
the  proper  time,  be  brought  to  maturity  on  an  equality 
with  the  other  shares.  But  even  if  this  be  not  so,  no  in- 
justice can  come  from  this  situation,  because  in  no  event 
can  the  holder  of  these  shares  draw  more  than  the  amount 
that  has  been  credited  upon  them,  nor  can  they  draw 
dividends  on  more  than  such  amounts."  ^  It  must  be  borne 
in  mind,  that  this  decision  is  under  a  statute  permitting  the 
declaring  and  paying  of  dividends. 

§  464.  The  result  of  the  principles  declared  and 
applied  in  these  decisions  would  seem  to  be,  in  the  ab- 
sence of  any  statutory  provision  expressly  authorizing  or 
prohibiting  it,  (i)  that  building  associations  may  always 
permit  prepayments  of  stock  subscriptions  to  be  received, 

'  The  book  value,  in  general,  is  tioned     thereto,    less     the    losses 

the  net  amount  to  the  credit  of  a  charged  against  it. 

share  upon  the  books  of  the  asso-  "  People,    ex    rel.    Fairchild,    v. 

ciation,   including   all    dues   paid  Preston,  35   N.  E.  Rep.   979,  per 

thereon,    with   the  profits  appor-  Earl,  J. 
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with  or  without  rebate  or  interest  allowance  in  considera- 
tion of  such  prepayment,:  (3)  that,  in  pursuance  of  charter 
provisions,  such  associations  may  issue  paid-up  stock  with 
the  incident  of  priority  in  distribution  over  installment 
stock :  (3)  that,  under  a  like  power  and  the  right  to  pay 
dividends,  they  may  issue  paid-up  stock  bearing  income  at 
any  given  reasonable  rate  per  annum  payable  in  cash  out 
of  and  to  the  extent  of  the  earnings  of  the  association, — 
an  arrangement  on  the  part  of  any  corporation  to  pay  in- 
terest or  dividends  to  its  shareholders,  without  reference  to 
the  ability  of  the  company  to  pay  them  out  of  its  earnings 
being  wholly  illegal  and  void.' 

Classification  of  Stock  According  to  Amount  of  Dues  Pay- 
able. 

§  465.  It  is  but  a  corollary  of  what  has  been  said  that 
a  building  association  may,  by  charter  provision,  be 
authorized  to  issue  different  classes  of  stock  to  be  paid  for 
in  periodical  installments  of  different  amounts,  unless,  in- 
deed, the  statute  prescribes  one  uniform  rate.  Thus,  such 
restrictions  out  of  the  way,  one  class  of  stock  may  be  is- 
sued the  weekly  or  monthly  dues  upon  which  shall  be  a 
certain  sum ;  another  class  in  which  the  dues  shall  be 
double  that  sum,  etc.  The  test  of  the  legality  of  any  such 
arrangement,  must  always  be  that  all  the  stock  of  every 
class  shall  share  equally,  according  to  the  sums  paid  in,  in 
the  common  fund  and  profits. 

In  the  remaining  sections  of  this  chapter,  the  excep- 
tional features  above  referred  to  will  be  disregarded.  The 
applicability  or  inapplicability  of  the  rules  therein"  dis- 
cussed to  the  different  classes  of  stock  is  so  apparent  that 
an  attempt  to  point  out  either  in  detail  would  only  result 
in  prolixity,  if  not  confusion. 

Acquisition  of  Stock.    Subscription.    Condition. 

§  466.  The  person  desiring  to  become  a  member  in 
the  corporation,  subscribes  for,  i.e.^  binds  himself  to  pay 
into  the  common  fund  the  sums  represented  by  each  of  a 
certain  number  of  these  shares,  not  in  excess  of  the  allow- 

'  i  Cook,  Stock,  etc.,  §  277. 
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ance  ordained  by  statute  or  charter  as  the  maximum  of 
shares  to  be  lawfully  held  by  any  individual.*  The  sub- 
scription of  the  whole  amount  thus  ascertained  and  di- 
vided by  the.  organic  law  of  the  corporation,  is,  in  general, 
a  condition  precedent  to  entering  upon  the  active  opera- 
tions contemplated  in  the  act  of  association.  It  is  pre- 
sumed that  the  entire  amount  fixed  is  necessary  for  the 
successful  prosecution  of  the  business  of  the  society.''  This 
is  a  principle,  however,  designed  only  to  protect  the  sub- 
scriber ;  for,  where  somewhat  over  three-fourths  of  the  capi- 
tal stock  provided  in  the  charter  of  a  building  association 
had  been  taken,  all  the  laws  for  the  creation  and  organiza- 
tion of  the  corporation  had  been  substantially  complied 
with,  and  there  was  not,  at  the  time,  nor  at  any  subse- 
quent period,  any  law  requiring  a  building  association  to 
have  more  capital  stock  than  the  amount  actually  sub- 
scribed for  arid  taken  in  it :  it  was  held  that  the  power  of 
the  corporation  to  transact  all  the  legitimate  business  for 
which  it  was  created,  was  complete.'  But,  to  save  the  sub- 
scriber from  the  hardship  of  being  compelled  to  risk  his 
substance  upon  an  enterprise  rendered  precarious,  from  the 
outset,  by  a  manifest  want  of  working  capital,  an  under- 
standing is  implied  in  the  contract  of  subscription  that  he 
shall  not  be  held  thereto  unless  the  full  amount  of  the 
stock  be  taken.^ 

Implied    Condition    in    Subscription    may    be    Waived. 
Estoppel. 

§  467.  To  that  extent,  the  subscription  may  be  consid- 
ered as  conditional.  It  is  a  condition,  however,  which  may 
be  waived  by  the  subscribers  themselves,  and  with  their 
consent  the  company  may  not  only  organize,  with  those  as 
members  who  are  willing  to  proceed  or  waive  their  objec- 
tion to  so  doing,  but  do  all  other  things  incident  to  and 

'  As  to  the  right  of  a  member  to  '  Massey  v.  The  Citizens'  Build- 
hold  more  than  one  share,  where  ing  and  Savings  Association  of 
the  value  is  fixed  by  law,  see  ante,  Paola,  22  Kan.  624.  See  also  S.  P. 
\  45,  note.  in  case  in  preceding  note. 

»  Morrison  et  al.,  Rec'rs  Chesa-  ••  Morrison  et  al.,  Rec'rs  v.  Dor- 

peake,   etc..  Building   Association  s&y,  ubi  supra. 
V.  Dorsey,  48  Md.  461. 
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necessary  for  the  prosecution  of  the  particular  business  for 
which  it  was  incorporated."  This  consent  or  waiver 
may  be  either  express  or  implied  from  the  acts  and  declar- 
ations of  the  subscribers.  If,  knowing  the  whole  capital 
stock  had  not  been  taken,  they  attend  the  meetings  of  the 
association,  co-operate  in  the  votes  for  the  expenditure  of 
money,  for  the  purchase  of  property,  for  the  making  of 
contracts,  and  other  acts  which  could  only  be  properly  done 
upon  the  assumption  that  the  subscribers  intended  to  pro- 
ceed with  the  stock  taken  up,  they  would  be  estopped 
thereafter  from  denying  the  proper  corporate  existence  of 
the  society  because  of  the  defect  of  stock,  in  defence 
against  the  enforcement  of  obligations  incurred  by  them 
towards  it.^ 

Increase  of  Stock. 

§  468.  The  amount  and  value  of  the  stock  being  fixed 
by  charter,  under  a  general  statute,  it  is  competent  for  the 
association,  by  "virtue  of  authority  given  for  that  purpose 
in  the  charter,  to  increase  the  stock  within  the  limits 
established  by  the  statute,  and  in  the  manner  required  to 
legalize  such  change.  But  neither  can  the  Board  of  Direc- 
tors, except  under  powers  expressly  conferred,  assume  to  in- 
crease the  capital  stock,  nor  will  such  an  increase,  if  made 
by  the  court  upon  application  of  the  directors  acting  with- 
out such  powers,  be  valid.' 

Property  in  Shares  of  Stock. 

§  469.  A  share  is,  in  fact,  merely  a  right  to  partake  in 
the  surplus  profits  obtained  from  the  use  and  investment  of 
the  paid-in  subscriptions  and  other  revenues  of  the  associa- 
tion, in  proportion  to  the  amount  contributed  upon  it,  and 
under  such  restrictions  and  regulations  as  are  prescribed  by 
statute,  or  may  be  legally  imposed  by  charter  or  by-laws. 
These  profits  arise,  in  many  cases,  largely  out  of  realty ; 

'  lb. ;    Hager  v.    Cleveland  and  'Wfest  Springfield    Bridge    Co.    v. 

Bassett,  36  Md.  476  (491).  Chapin,  6  Cush.  (Mass. )  50. 

''Morrison  et  al.,  Rec'rs  v.  Dor-  ^  See  ante^  §  178,  and  compare, 

sey,   ubi    supra ;    Massey  v.    The  as  to  permanent  societies,  strictly 

Citizens'  Building  and  Savings  As-  so-called,  ante,  ?  23. 
sociation,    ubi  supra;   Cabot  and 


444  THB  LAW  OP  BUILDING  ASSOCIATIONS.    [CH.  XVII. 

where  the  funds  of  the  association  are  bound  up  in  land, 
may  eveli,  for  a  time,  be  almost  exclusively  represented  by 
real  estate.  Yet  the  shares  are  personal  property,  and  the 
members  have  no  interest  in  the  realty  as  such.^  At  the 
same  time,  the  shares  are  not  chattels  ;  they  are  rather  akin 
to  choses  in  action,  mere  evidences  of  property.  They  are 
not,  at  common  law,  capable  of  being  taken  in  execution, 
and  sold  for  debts  :  and,  under  the  common  law  rules  as  to 
property  of  husband  and  wife,  if  a  woman  who  is  an  in- 
vesting member  in  a  building  association  marry,  her 
husband  (in  the  absence  of  settlement)  will  be  entitled, 
during  coverture,  to  receive  the  money  deposited  by  her 
dum  sola ;  but  if  he  die  without  having  received  it,  the 
wife  will  be  again  entitled  to  the  money,  and  the  deceased 
husband's  personal  representatives  will  have  no  claim.^ 
The  interest,  therefore,  which  a  member  in  a  building  as- 
sociation has,  by  virtue  of  his  status  as  a  shareholder,  and 
independently  of  any  rights  of  withdrawal  and  anticipation, 
is  a  subsisting  claim  to  participate,  in  a  certain  proportion, 
in  the  distribution  of  the  effects  of  the  association,  upon  its 
expiration  and  winding  up.  There  is  constantly  going  on, 
within  the  association,  an  ideal  process  c^f  setting  apart 
dividends,  reuniting  and  fructifying  them,  as  it  were,  until, 
by  the  aid  of  all  these  undistributed  dividends,  the  amount 
actually  paid  in'  upon  each  share  has  swelled  to  the  limit 
fixed  by  the  charter  as  the  paid-up  value  thereof.  Then 
only;  when  the  functions  of  the  association  have  ceased,  to 
use  and  manage  the  fund  for  the  benefit  of  its  members,  and 
to  hold  the  legal  title  thereto  for  that  purpose  ;  when  the 
duties  of  the  association  have  grown  merely  ministerial,  to 

'  In  the  case  of  an  English  Free-  the  shareholders  more  than  an  in- 
hold  Land  Society  it  was  held  that  terest  in  the  common  stock,  which 
the  members  had  no  interest  in  the  is  a,  movable  subject,  and  not  a 
land  conveyed  to  it,  and  that  shares  joint  ownership  of  heritable  sub- 
therein  are  not  within  the  Mort-  jects.  Dove  v.  Young,  7  Macph. 
main  Acts.  Entwistle  v.  Davis,  304.  See  also,  Angell  and  Ames, 
Law  Rep.  4  Eq.  272;  36  L.  J. ,  Ch.  Corp. ,  §§  557,  et  seqq./  Field,  Corp., 
825.  And  in  Scotland,  the  posses-  §§  127,  et  seqq. 
sion  of  shares  in  a  joint-stock  com-  '  See  Co.  Litt.  351  a;  Richards  v. 
pany  holding  heritage,  whether  in-  Richards,  2  B.  and  Ad.  453;  22 
corporated  or   not,  does  not  give  Engl.  C,  L.  R.  119. 
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be  the  disburser  of  the  amounts  due  on  each  share, — is  the 
property  comprehended  by  the  ideal  thing  called  a  share, 
which  is  "  intangible,  and  rests  in  abstract  legal  contem- 
plation," '  perfected-  in  its  holder,  and  become  susceptible 
of  tangible  and  visible  possession,  and  legally  the  subject 
of  such,  either  actually  or  constructively.^  Realization  of 
such  shares  may,  under  certain  circumstances  and  re- 
strictions, be  achieved  at  an  earlier  period  by  virtue  of  the 
rights  of  withdrawal  and  anticipation ; '  but  it  is  partial 
only,  and  rests  upon  contract  and  compromise  between  the 
society  and  the  member,  and  in  no  manner  affects  the  real 
nature  of  the  interests  of  shareholders  as  such  in  the  society. 

Transfer  and  Assignment  of  Shares  of  Stock. 

§  470.  L/ike  notes  or  bills  of  exchange,  these  shares  may 
be  transferred  by  assignment  and  delivery.  For  the  pro- 
tection and  convenience  of  the  association,  the  method  and 
formalities  of  the  transfer  of  its  shares  are  either  specified 
in  the  charter  or  left  to  by-law  regulation.  In  general,  the 
provision  is  made  that  the  stock  shall  be  transferable 
only  upon  the  books  oi  the  corporation,  and  even  in  the 
absence  of  such  rule,  the  usual  and  proper  mode  of  assign- 
ing corporation  stock  is  laid  down  as  follows  :  "An  assign- 
ment of  the  stock  in  writing  is  made  by  the  fornier  ownef 
of  it,  with  a  power  of  attorney  to  transfer  it  on  the  books 
of  the  corporation.  Books  of  transfer  are  kept  for  this 
purpose,  and  on  the  production  of  these  papers,  the  nomi- 
nated attorney  makes  the  formal  transfer,  the  old  certifi- 
cate is  cancelled,  and  a  new  certificate  is  issued  to  the  new 
owner."  *  The  signing  of  powers  of  attorney  to  transfer  in 
blank  has  become  a  matter  of  usage,  °  and  the  delivery  of 
the  instrument  so  signed,  together  with  the  certificates  of 
stock,  is  evidence  of  an  implied  authority  to  fill  up  the 

'  Opinionof  Folger,  J.,inBurrall  ^  Kortright  v.   Bank,    20  Wend, 

t'.  Bushwick  R.  R.  Co.,  «W  j«/>nj.  (N.  Y.)  91.     See  Smith  z/.  Crooker, 

""  Compare  Slaymaker  v.  Gettys-  5  Mass.  535;  Costen's  App.,  13  Pa. 

burg -Bank,   10  Pa.  373;  Gilpin  v.  292;    Angell  and  Ames,   Corp.,   § 

Howell,  5  Id.  57.  564;  German  Union  Building  and 

'  See  ante,  ^?  50,  et  seqq.  Savings  Fund  Association  v.  Send- 

*  Folger,  J.,  in  Burrall  v.  Bush-  mayer,  50  Pa.  67. 
wick  R.  R.  Co.,  75  N.  Y.  211, 
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power  with  the  name  of  the  attorney  to  make  the  transfer/ 
and  the  proceeding  is  unobjectionable,  if  there  is  a  valua- 
ble consideration  to  support  the  contract.^ 

§  47 1. ~  The  rule,  that  the  stock  shall  be  transferable 
only  on  the  books  of  the  corporation,  being  intended 
merely  for  the  security  of  the  corporation,  no  force  is  given 
to  it  further  than  to  eflFect  that  purpose ;  ^  and  even  where 
embodied  in  the  act  of  incorporation,  it  does  not  prevent 
the  title  to  shares  from  passing  by  a  transfer  otherwise 
made.^  As  between  adverse  claimants  of  the  stock,  posses- 
sion of  the  certificate,  with  the  transfer  upon  it,  is  often  the 
test  of  title ; '  a  person  to  whom  shares  have  been  bona  fide 
transferred  will,  indeed,  hold  them  without  any  certificate.* 
But,  as  the  stock-book  is  the  evidence  of  the  relation  be- 
tween the  member  and  the  association,'  the  certificate  be- 
ing such  only  secondarily,  and  as  the  corporation  itself, 
when  performing  a  corporate  duty,  springing  out  of  the 
membership  relation,  and  not  dealing  with  its  stockholder 
on  the  security  of  his  stock  on  a  distinct  contract  relation/ 
need  consult  nothing  further  than  its  own  records,  whoever 
would  demand  the  privileges  of  a  stockholder  being  bound 
to  produce  his  title,  and  ask  to  be  permitted  to  par- 
ticipate ; '  it  is  evident  that  an  assignment  of  the  stock  not 
entered  upon  the  books,  though  it  passes  a  perfect  title  as 
between  the  parties  to  the  assignment,  is  only  an  equitable 
transfer,  and,  to  be  made  absolutely  available,  and  give  the 
transferee  the  privileges  of  a  recognized  stockholder,  must 

'  German   Union    Building  and  '  Bank  of  Commerce's  App.,  73 

Savings  Fund  Association  v.  Send-  Pa.  59. 

mayer,  ubi  supra.  « Agricultural  Bank  v-  Burr,  24 

'  German    Union   Building   and  Maine,  256;   Same  v.  Wilson,  lb. 

Savings  Fund  Association  v.  Send-  273;  Chester  Glass  Co.  v.  Dewey, 

mayer,  ubi  supra.  i5  Mass.  94. 

'  Angell  and  Ames,  Corp.  ,§  354.  '  Dobinson  v.  Hawks,  16  Sim. 
A  transfer  of  stock  not  entered  upon  407;  12  L.  T.  Rep.  238;  39  Engl, 
the  books  of  the  company  is  good  Ch.  Rep.  406. 
against  all  the  world,  except  a  sub-  ^  German  Union  Building  and 
sequent  purchaser  in  good  faith  Savings  Fund  Association  v.  Send- 
without  notice.  People  v.  Elmore,  mayer,  50  Pa.  67. 
36  Cal.  653.  9  Field,    Corp.,    §    132,   note  3; 

<  Duke  V.  Cahawba  Nav.  Co.,  10  Bank    of  Commerce's    App.,   ubi 

Ala.  82.  supra. 
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be  produced  to  the  corporation,  and  a  transfer  effected,  or, 
at  least,  demanded.'  Hence,  the  officers  of  a  building  asso- 
*ciation,  who,  on  its  expiration  divided  the  assets  among 
those  whom  the  books  showed  to  be  stockholders  (the 
charter  and  by-laws  providing  nothing  on  the  subject  of 
.  transfers,  but  a  book  for  that  purpose  being  kept  by  the  as- 
sociation), were  not  held  liable  to  an  assignee  whose  assign- 
ment was  not  entered  on  the  books,  and  who  had  given  no 
notice  thereof,  though  he  held  the  certificates,  with  power 
of  attorney  to  transfer.^  Moreover,  until  the  transfer  is 
made  on  the  books  of  the  association,  the  assignee's  title, 
being  merely  an  equitable  one,  remains  liable  to  every  equity 
subsisting  against  the  assignor.^  And  a  transfer  of  the 
shares,  entered  upon  the  books  by  permission  of  the  asso- 
ciation, to  a  subsequent  bona  fide  purchaser  from  the  as- 
signor, in  whose  name  the  stock  has  been  allowed  to  re^ 
main  standing,  will  destroy  all  rights  and  equities  in  the 
holder  of  the  stock  certificates  to  the  stock  itself.^  Still, 
the  assignment  being,  even  before  perfection  on  the  books 
of  the  company,  indisputably  an  equitable  transfer  of  the 
stock,  the  rule  that  the  assignment  of  a  debt  due  by  a  third 
person  is  a  good  equitable  transfer  of  such  debt  as  against 
a  subsequent  attaching  creditor,  notwithstanding  no  notice 
of  such  assignment  is  given  to  the  debtor  until  after  the  at- 
tachment, renders  ineffective  an  attachment  of  shares  in  a 
building  association  standing  in  the  name  of  the  debtor, 
but  assigned  to  another  party  by  transfer  on  the  back  of 
the  certificate  merely.' 

'  Bank  of  Commerce's  App.,  ubi  Denio,    474;     Angell    and    Ames, 

supra.  Corp.,  §  779. 

^  Bank  of  Commerce's  App.,  ubi  ^  Field,  Corp.,  W  no,  132. 

supra.                          _,  5  See    Stephens  v.    Stephens,   i 

'lb.    See  also  Bayard  j/.  Farm-  Ashm.    (Pa.)    190.      An  attaching 

ers  and  Mechanics'  Bank,  52  Pa.  creditor  stands  in  the  shoes  of  his 

232;  Bury  V.  Hartman,  4  S.  and  R.  debtor,  and  any  equities  that  could 

(Pa.)  175;  Brindle  v.   Mcllvain,  9  be    set  up  against  the  latter  are 

Id.  74;  Gourdon  v.  Insurance  Co.  equally  available  against  the  for- 

ofN.  A.,  I  Bin.  (Pa. )  430;  Wheeler  mer.     Patten    v.  Wilson,    34    Pa. 

V.  Hughes,  I  Dallas  (Pa. ),  23;  War-  299;  Commonwealth  v.  Watmough, 

del  V.  Edwards,  2  Johqs.  Cas.  (N,  6  Whart.   (Pa.)  117,  137;  Forney's 

Y.)    260;   James  v.  Woodruff,   10  App.,  59  Pa.  398. 
Paige,  N.  Y.  Ch.  Rep.  541;  S.  C,  2 
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Restraints  upon  Transfer.    Regulation  by  By-Law. 

§  472.  The  entry  or  record  of  the  transfer  on  the  cor- 
poration books  iSj  therefore,  a  right  which  the  bona  fide' 
assignee  of  stock  may  insist  upon,  and  a  duty  which  the 
association,  its  officers  and  agents  having  charge  of  the 
books,  are  bound  to  perform,  upon  proper  demand  and , 
'proof,  and  where  no  rights  of  the  corporation  are  inter- 
fered with.^  And  the  possession  of  the  certificate,  with 
transfer  to  the  holder,  or  power  of  attorney  executed  in 
blank,  is  prima  fade  evidence  of  equitable  ownership,  and 
renders  the  stock  transferable ;  and  proof  of  value  paid, 
without  notice  of  any  intervening  equity,  makes  the  hold- 
er's title  unimpeachable.^  The  association  has  no  right  to 
restrain  the  free  exchange  of  property  by  trammelling  the 
transfer  of  its  own  shares.  It  has  the  right  to  charge  a 
reasonable  fee  for  the  recording  Of  the  transfer ; '  but  a  by- 
law reqtiiring  any  unreasonable  formality,  or  raising  any 
extraordinary  impediment  to  the  transfer  of  stock,  would, 
in  the  absence  of  express  legislative  authority  to  pass  it, 
be  void.^  Nor  does  a  provision  that  a  member  transferring 
shares  to  another  shall  pay  the  association  a  transfer  fee  on 
each  apply  where  one  who  has  subscribed  to  a  number  of 
shares  in  his  own  and  others'  names,  in  order  to  withdraw 
all  produces  proper  vouchers  from  those  interested  in  the 
shares  for  payment.' 

Remedy  for  Improper  Refusal  to  Transfer.    Measure  of 
Damages. 

§  473.  If  the  transfer  of  stock,  when  duly  requested,  is 

improperly  refused  by  the  corporation,  or  its  officers  or 

agents  having  charge  of   its  books,  the  person  wronged 

will  have  an  action  on  the  case,'  or  an  action  of  assumpsit 

'  As,  for  instance,  if  it  have  a  lien  '  McGannOn  v.  Central  Building 

upon  it  for  unpaid    installments,  Association,  19  W.  Va.  726. 

fines,   etc.     But  after  payment  of  ^  Angell  and  Ames,  Corp.,  §  567. 

these  charges,  it  is  again  bound  to  'Thompson,  B.   A.,  p.   70,    cit. 

transfer.  .  Weston,  v.  Bear    River,  Building  Association  v.  Henderson, 

etc.,  Mining  Co.,  5  Cal.  186.  3  Bull.  386. 

=  Mt.    Holly    Turnpike    Co.    v,  «  Angell  and  Ames,  Corp.,  §  38; 

Ferree,  17  N.  J.  Eq.  117.  Presbyterian    Church    v.    Carlisle 

Bank,  5  Pa.  345. 
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to  recover  damages  or  dividends.'  But,  it  seems,  the  exist- 
ence of  the  ordinary  legal  remedies  precludes  the  interpo- 
sition of  the  extraordinary  powers  for  the  purpose  of  com- 
pelling a  transfer  by  mandamus^  except  where  the  recovery 
of  damages  would  be  an  inadequate  compensation.'  The 
purchaser  of  shares  in  a  building  association  is,  therefore, 
not  entitled  to  a  mandamus  to  compel  the  association  to 
transfer  them  to  him  on  its  books.  He  has  an  adequate 
remedy  in  a  suit  for  damages.''  Unless  the  particular  case 
is  "  of  such  exceptional  character  that  damages  recoverable 
in  a  suit  at  law  will  not  adequately  compensate  the  relator 
for  the  loss  of  his  stock,  the  writ  must  be  denied.  "  There 
are  some  features  peculiar  to  these  associations  which  dis- 
tinguish them  from  other  stock  companies ;  but  they  do 
not  render  it  impracticable  to  estimate  fairly  the  value  of 
the  shares  at  any  time  so  as  to  remunerate  the  owner  of 
them  in  damages  for  their  loss,  nor  do  these  peculiarities, 
in  my  judgment,"  says  Van  Syckel,  J.,'  "  furnish  a  siiffi- 
cient  reason  for  engrafting  an  exception  upon  a  well-settled 
rule  of  law.  Exceptions  always,  to  some  extent,  render  a 
rule  uncertain,  and  should  not  be  favored  unless  clearly  es- 
sential to  the  promotion  of  justice." 

§  474.  In  an  action  at  law,  the  measure  of  damages  for 
improper  refusal  to  transfer,  is  the  actual  value  of  the 
stock  at  the  time  of  such  refusal."  In  applying  this  rule 
to  the  case  of  building  associations,  it  was  held  that  the 
plaintiff  was  entitled  to  recover  the  amount  which  had 
been  paid  as  dues  on  the  stock  up  to  the  time  of  refusal, 

'  Angell  and  Ames,   ubi  supra ;  Bufifalo     Commercial     Bank,      20 

Sargent  v.  Franklin  Insurance  Co.,  Wend.   (N.  Y. )  91;  S.  C.  in  error, 

8  Pick.  (Mass. )  90.  22  Id.  348. 

'i  Shipley  t/.  Mechanics' Bank,  10  "Sedgwick,  Meas.  of  Dam.   (7th 

Johns.  (N.  Y.)484.  ed.),  143-144;  Sargent  v.  Franklin 

'  Cushman    1I.    Thayer    Jewelry  Insurance  Co.,  8  Pick.  (Mass.)  98; 

Manufacturing  Co.,  76  N.  Y.  365.  Kortrightz/.  Bank,  jK/ra:,     German 

••State,  Galbraith,  pros.,  v.  Peo-  Union  Buildiiig  and  Savings  Fund 

pie's  Building  and  Loan  Associa-  Association  p.   Sendmayer,  50  Pa. 

tion  of  Camden,  43  N.  J".  L.  389.  67;  North  America  Building  Asso- 

*  lb.;  cit.  High,  Extra-ord.  Reme-  elation  w.  Sutton,  35  Id.  463:  com- 

•iies,  \  313;  Rex  V.  Bank  of  Eng-  pare,  however  Reading  Iron  Works' 

land,"  Doug.  524;   Shipley  v.  'Me-  Est.,   Reading  Trust    Co.'s   App., 

chanics'  Bank,  supra;  Kortright  v.  149  id.  182. 
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with  interest  thereon  from  the  date  of   his  several  pay- 
ments.^ I 

Lien  of  Society  upon  Shares  for  Arrears,  etc.    Levy  on 
Stock  Covered  by  Lien. 

§  475.  The  right  of  lien  upon  shares  owned  by  mem- 
bers of  building  associations  is  conferred  by  the  statutes 
under  which  they  are  incorporated,  either  expressly  or  by 
implication/  and  may  extend  to  all  liabilities  of  a  member 
for  installments,  fines,  and  other  lawful  charges.  A  pro- 
vision in  the  by-laws  giving  the  company,  a  lien  for  such 
upon  the  shares  of  its  members  and  prohibiting  a  transfer 
of  those  shares,  upon  which,  and  whilst  against  them,  such 
a  lien  subsists  is  analogous  to  similar  provisions  in  other 
corporations,  and  proper.'  All  other  parties  attempting  to 
acquire  any  interest  in  the  shares  thus  bound  are  postponed 
to  the  claims  of  the  association.  Thus  the  society's  lien 
has  priority  over  one  to  whom  the  shareholder  pledges  his 
shares.*  A  lien  similar  in  every  respect  to  that  created  by 
statute  or  by-law  may  be  reserved  by  special  agreement 
with  the  shareholder,'  as  by  formal  pledge  of  his  stock  to 
the  association,  or  assignment  of  it  to  the  same  as  collat- 
eral security.  By  such  pledge  or  assignment,  the  owner's 
title  to  the  stock  is  so  far  divested  that  an  attachment  of  it 
at  the  suit  of  a  creditor  is  postponed  to  the  rights  of  the 
association  to  satisfy  its  claim  against  the  member,  to  the 
extent  of  the  debt  owing  it  from  him  out  of  the  stock,  be- 
fore the  attachment  (binding  only  what  remains  after  the 
building  association  is  satisfied)  can  enure  to  the  benefit  of 
the  attachor.^  It  is  going  too  far,  to  say  that  the  stock  so 
held  in  pledge  is  not  the  subject  of  attachment  at  all,  and 
cannot  be  sold.     "It  is  true,"  says  Green,  Ch.,  "that  a 

>  North  America  Building  Asso-  =  gge  i  Morawetz,  P.  C,  J  201. 

ciation  v.  Sutton,  «W  supra.    But         '  Ibid. ;  Field,  Corp.,  \  310,  note, 

where  the  stock  has  a  daily  market  See  ante,  \  66. 
value,  that  value,  at  the  date  of  the  •■  Societe     Canadienne-Frangaise 

refusal,    would    probably    be    the  de  Construction  z/.  Daveluy,  20  Can. 

measure,  according  to  the  interpre-  S.  C,  449. 

tation  put  upon  "net  value"   in  '  i  Morawetz,  P.  C. ,  aW .sai^a. 

Babcock   v.    The  Middlesex    Sav-  «  Early  and  Lane's  App.,  89  Pa. 

ings    Bank    and  Building  Associ-  411.  ' 

ation,  28  Conn.  302, 
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chattel  mortgage,  after  forfeiture  in  the  hatids  of  the  mort- 
gagee, is  not  liable  to  be  taken  and  sold  on  execution  at 
law  against  the  mortgagor,  on  the  ground  that  the  legal 
ownership  is  in  the  mortgagee.  But  the  company  is  not 
the  mortgagee  of  the  stock.  There  is,  it  is  shown,  a 
formal  transfer  of  the  shares  to  the  association  as  collateral 
security  for  the  payment  of  the  loans.  But  the  shareholder 
is  not  deprived  of  his  title  to  the  stock.  He '  still  contin- 
ues to  be  a  member  with  all  the  rights  of  membership. 
He  is  by  the  constitution  regarded  as  a  stockholder.  As 
such,  he  is  required  to  pay  his  monthly  installments  on 
each  share.  He  may  vote,  act  as  a  director,  or  other 
-  officer,  and,  in  fact,  do  every  act  which  stockholders  may 
do,  except  transfer  the  title  to  his  shares.  Even  that  he 
may  do,  subject  to  the  lien  of  the  association.  The  trans- 
fer of  the  shares  to  the  association  is  in  the  nature  of  a 
pledge  rather  than  of  a  chattel  mortgage.  The  shares  re- 
main the  property  of  the  shareholder  for  every  purpose, 
excepting  that  of  defeating  the  lien  of  the  association. 
The  shareholder  may  exercise  every  other  control  over 
them.  The  principle  is  applied  wherever  a  stockholder 
pledges  his  stock  to  the  corporation  of  which  he  is  a  mem- 
ber. ...  It  is  true  that  by  the  strict  rules  of  the  common 
law,  a  pledge  could  not  be  taken  in  execution  in  the  hands 
of  the  pledgee.  Neither  could  an  equity  of  redemption  in 
land,  nor  goods  which  had  been  leased,  or  levied  upon  by 
prior  execution,  nor  bank-notes,  nor  stocks,  be  levied  upon, 
in  regard  to  which  the  strictness  of  the  ancient  rule  has 
been  greatly  relaxed  by  judicial  decisions  and  by  statute.  I 
doubt  exceedingly  whether  the  doctrine  is  applicable  to  the 

'Mechanics'  Building  and  Loan  (Mass.)  405;  Nesmith  ».  Washing- 
Association  of  New  Brunswick  v.  ton  Bank,  6  Id.  324;  Quiner  v. 
Conover,  14  N.  J.  Eq.  219  (not  dis-  Marblehead  Social  Ins.  Co.,  10 
turbed  in  this  particular,  by  17  id.  Mass.  476;  Vansands  v.  Middlesex 
497:  see  People's  B.  and  L.  Asso-  County  Bank,  26  Conn.  144;  Colt 
ciation  v.  Furey,  (N.  J.)  20  Atl.  v.  Ives,  31  Id.  25;  Stevens  v.  Hurl- 
Rep.  890. )  ;See,  in  support,  Allen  v.  but  Bank,  lb.  146;  Middletown 
Dykers,  3  Hill  (N.  Y.),  593;  Dy-  Savings  Bank  v.  Jarvis,  33  Id. 
kers  V.  Allen,  7  Id.  498;  Wilson  v.  372;  DeListe  v.  Priestman,  i 
Little,  2  Comst.  (N.  V.)443;  Mer-  Browne,  176;  Richards  v.  Davis, 
chants'   Bank   v>   Cook,   4   Pick.  Ara.  Law  Rep.,  June,  1859,  p.  483. 
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peculiar  nature  of  the  pledge.  But,  admitting  it  to  be  so, 
the  doctrine  was  designed  to  operate  in  favor  of  the 
pledgee.  His  interest,  it  is  admitted,  cannot  be  disturbed 
by  the  levy.  But  if  the  claim  of  the  pledgee  is  satisfied, 
the  levy  is  good.  The  sheriff  may  even  sell,  with  the 
pledgee's  assent,  or  upon  satisfaction  of  his  claim.  .  .  . 
And  i^  the  pledgee  consents,  no  third  party  can  object." ' 


Right  of  Society  to  Enforce  Stock-Payments  by  Suit. 

§  476.  By  virtue  of  his  subscription  to  the  stock  of  the 
building  association,  and  the  express  and  implied  under- 
takings he  has  entered  into  with  it  in  his  original  contract 
of  membership,  the  shareholder  is  bound  to  continue  the 
discharge  of  his  stipulated  dues  or  stock-payments  during 
the  spciety's  existence,   or  until  an  end  is  put  to  the  rela- 


'  Mechanics'  Building  and  Ivoan 
Association  of  New  Brunswick  v. 
Conover,  ubi  supra.  The  chancel- 
lor refers  to  Scott  v.  Scholey,  8 
East  476:  "  Goods  pawned  may 
be  taken  in  execution  against  the 
pawnee  in  satisfaction  of  his  pledge. 
And  though  it  is  said,  that,  in  the 
case  of  a  lease  of  land,  and  of  a 
stock  of,  cattle  for  a  year,  th^j'  can- 
not ,  be  taken  in  execution  during 
the  term,  that  is  because  the  lessor 
himself  could  not  have  dispossessed 
the  tenant  during  the  year,  and  of 
course  the  lessor's  creditor  cannot. 
But,  subject  to  the  right  of  the 
pawnee  in  the  one  case,  and  of  the, 
lessee  in  the  other,  the  goods  may 
be  taken."  The  reasoning  of  the 
chancellor  on  this  branch  of  the 
case  does  not  seem  to  be  touched  by 
the  ruling  of  the  court  in  the  same 
case,  nom.  Herbert  v.  The  Me- 
chanics' Building  and  Loan  Asso- 
ciation of  New  Brunswick,  17  N.  J. 
Eq.  497,  which  merely  modified 
the  decision  in  the  above  case  so  as 
to  do  justice  to  other  parties  who 
appeared  for  the  purpose  of  enforc- 
ing their  right  to  the  marshalling 
of  assets.     (See  postj    §§  .485,..  et 


seqq. )  This  was  a  supervening 
equity,  whose  recognition  cannot 
disturb  the  reasoning  upon  the 
question  whether  or  not  an  execu- 
tion may  take  shares  upon  which 
the  society  has  a  lien,  or  which 
have  been  pledged  to  it,  subject  to 
its  claims.  Compare,  however,  con- 
tra, Badlam  v.  Tucker,  i  Pick. 
(Mass.)  389  (relating  to  an  equi- 
table interest  in  a  vessel);  Holbrook 
V.  Baker,  5  Greenl.  (Me.)  309 
(clock);  Thompsons.  Stephens,  10 
Maine,  27  (horse);  Lyle  v.  Barker, 
5  Binn.  (Pa.)  457  (equity  of  re- 
demption in  land;  Haven  v.  Low, 
2  N.  H.  13  (equity  of  redemption 
in  a  sloop  mortgaged);  Sargent  z/. 
Carr,  12  Maine,  396  (creditor's 
tendering  the  pledgee  the  amount 
due  on  the  pledge  made  no  differ- 
ence: but  see  Weston  v.  Bear  River, 
etc.,  Mining  Co.,  5  Cal.  186,  that 
if  the  claims  of  the  corporation 
against  the  stockholder,  for  which 
the  former  has  a  lien  upon  the 
stock,  are  satisfied,  the  assignee 
of  the  stock  may  compel  its  trans- 
fer to  him  on  the  books).  As  to 
marshalling  of  assets,-  see  post,  \\ 
4S5,  et  seqq.'  ■-.■     >•     ■  -■         -     •  • ' 
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tion  of  membership.  The  capitsil  stock  of  a  building  as- 
sociation diiFers  from  that  of  a  manufacturing  or  other 
corporation,  in  that,  whilst,  in  the  latter,  the  stock  is 
merely  the  means  of  accomplishing  the  objects  for  which 
the  concern  was  designed, — ^in  the  former,  it  is  itself  the 
end  and  aim,  upon  the  achievement  of  which  the  entire 
enterprise  is  perfected  and  reaches  its  termination.  There 
is,  on  the  other  hand,  a  similarity  between  the  two  classes 
of  corporations  in  the  fact,  that,  in  many  of  those  having 
nothing  in  common  with  building  associations,  the  stock 
is  not  all  paid  up  at  once,  and  may,  indeed,  never  be  all 
paid  by  the  subscribers,  if,  from  the  profits  derived  upon 
such  portion  as  is  paid  upon  the  shares  at  the  outset,  suf- 
ficient can  be  added  to  the  working  capital  to  render  its  ef- 
ficiency, over  and  above  all  loans,  equal  to  that  originally 
contemplated.  So,  in  building  associations,  where  the 
stock  is  paid  up  to  its  par  value  in  gradual  and  trifling 
installments,  the  aim  of  the  management  is,  by  investing 
these  periodical  partial  payments,  to  make  thfem  con- 
tribute, in  their  turn,  to  the  common  fund,  and  to  shorten, 
as  much  as  possible,  the  time  during  which  the  install- 
ments must  be  paid,  and  consequently  to  diminish,  to  the 
utmost,  the  aggregate  amount  or  total  percentage  payable 
by  each  shareholder  upon  every  share  subscribed.  But,  as 
soon  as  that  which  has  actually  been  paid  in  has,  by  its 
own  earnings  and  accumulations,  grown  equal  to  the 
amount  priginally  contemplated  as  the  capital  stock  of  the 
building  association,  unlike  any  other  business  corporation, 
whose  prosperity  would  then  only  be  placed  upon  a  solid 
basis  for  future  operations,  the  building  association  has 
achieved  the  whole  purpose  of  its  existence,  and  is  not  only 
ready,  but  compelled  to  disband.  Until,  however,  this  pur- 
pose is  accomplished,  every  shareholder  is  bound  to  con- 
^  tinue  contributing  the  installments  payable,  from  time  to 
time,  upon  his  stock  ;  ^  he  is  not  entitled  to  special  notice 
of  their  coming  due,  as  in  the  case  of  calls  upon  the  stock 
of  most  other  corporations,  but  is  bound  to  observe  the 
provisions  of  the  charter  and  by-laws  as  to  their  periodical 

'  See  ante,  ?  63. 
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recurrence.'  And  if  he  neglect  or  refuse  to  discharge  his 
obligations  in  this  particular,  he  may,  besides  becoming 
liable  to  the  imposition  of  fines  and  forfeitures  under  the 
rules  of  the  society,"  be  held  therefor  by  the  association  in 
an  action  of  assumpsit^  the  dues  accruing  each  month  con- 
stituting separate  debts  to  the  society.* 

Belation  of  Borrower's  Stock-Payments  to  His  Debt  to  the 
Society. 

§  477.  In  case  the  member,  instead  of  remaining  a 
mere  investor,  becomes  also  a  borrower  from  the  building 
association,  the  question  as  to  the  relation  between  the  pay- 
ments made  by  him  upon  his  stock,  and  the  debt  he  owes 
the  society,  has  given  rise  to  much  confusion  in  the  decis- 
ions of  the  various  courts.  In  North  Carolina  it  was  said 
that  the  transaction  must  be  treated  upon  the  basis  of  an 
actual  loan  of  money,  and  subsequent  partial  payment 
therefor  by  the  borrower.'  The  same  view  was  taken  in 
the  early  Pennsylvania  cases.'  Under  the  rulings  of,  the 
cases  proceeding  upon  the  theory  of  partial  payments,  it 
follows  that  every  stock-payment  made  by  the  borrowing 
member  is  a  pro  tanto  reduction  of  his  mortgage  debt,'  and 
fnust  be  defalked  therefrom  with  interest  from  the  date  of 
the  payment.^  The  fallacy  of  this  doctrine  is  obvious 
from  the  fact  that  the  borrower's  standing  as  a  member  is 

'Morrison   et  al.,  Rec'rs  Chesa-  App.,  lb.  471;  Philanthropic  Build- 

peake  Mutual  I,and  and  Building  ing  Association  v.  McKnight,  35  Id. 

Association   v.  Dorsey,  48  Md.  461.  470   (charge  of  Hare,  J.,  p.  471); 

'  See  ante,  J  §  63-65.  Building  Association  v.   Timuiins, 

'  [Building]  Association  v.  Kribs,  3  Phila.   209;  Building  Association 

7  Leg.  and  Ins  Rep.  (Pa  )  21.  v.  Reid,   lb.  345;  Savings  Fund  v. 

'  Building  Association  v.  Hopple,  Murray,  14  Leg.  Int.  133;  Columbia 

12  W.  N.  (Pa. )  222.  Building  Association  v.  Dobbins,  15 

'  Overby     v.     The     Payetteville  Id.    45;     Building    Association   v. 

Building  and  Loan  Association,  Si  Rowe,  lb.     See  also  Kelly  v.  Ac. 

N.    C.  56;  Hoskins  v.   Mechanics'  commodation    Saving    Fund   and 

Building  and  Loan  Association,  84  Loan    Association,    2    Phila.    237; 

Id.  838.  Kelly  v.  Perseverance  Building  As- 

*  Previous     to     North     America  sociation,    39  Pa.    148;   Schnepf's 

Building  Association  v.  Sutton,  35  App.,  47  Id.  37;  McGrath  v.  Hamil- 

,  Pa.  463.  ton  Building  Association,  44  Id.  383. 

'  Kupfert  V.  Guttenberg  Building  «  Building  Association  v.  Reid,  3 

Association,  30   Pa.  465;   Hughes'  Phila.  345. 
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not  merged  in  his  superadded  character  of  debtor/  and 
that,  as  a  member,  he  is  not  entitled  to  an  account  of  profits 
made  by  the  society  upon  his  contributions  before  the 
period  of  its  termination  (or  that  of  the  series  to  which  his 
stock  belongs),^  whilst  the  settlement  of  his  liabilities  as  a 
*  borrower  is  also  referred  to  the  winding  up  of  the  mutual 
scheme.^  It  has,  therefore,  become  a  well-recognized  doc- 
trine that  payments  of  dues  upon  stock  are  not  payments 
to  the  mortgage  debt,  and  do  not,  ipso  facto^  work  an  ex- 
tinguishment of  so  much  of  the  mortgage,^  and  hence  that 
they  are  not  to  be  regarded  as  partial  payments,^  and  that, 
therefore,  a  statutory  rule  for  computing  interest  on  partial 
payments  is  inapplicable  to  them."  The  fact  that  the  bor- 
rower has  assigned  his  shares  to  the  society  as  collateral  se- 


'  See  ante,  \\  121-123. 

2  See  ante,  W  loo-ioi,  130,  et 
seqq. 

'See  ante,  W  117,  130,  etseqq., 
154-166. 

■■  North  America  Building  Asso- 
ciation V.  Sutton,  35  Pa.  463  (468), 
followed  in  Spring  Garden  Associa- 
tion V.  Tradesmen's  Loan  Associa- 
tion, 46  Id.  493;  Link  v,  German- 
town  Building  Association,  89  Id. 
15  (unincorporated);  Watkins  v. 
Workingmen's  Building  Associa- 
tion, 10  W.  N.  414;  38  Leg.  Int. 
333;  97  Pa  514;  Kreamer  v.  Build- 
ing Association,  6  W.  N.  267;  Build- 
ing Association  v.  Eshelbach,  7 
Phila.  189;  Building  Association  v. 
Wall,  lb.  240;  Kingsessing  Build- 
ing Association  v.  Roan,  g  W.  N. 
15;  Springville  Building  Associa. 
tion  V.  Raber,  33  Leg.  Int.  329;  24 
Pittsb.  L.  J.  23;  Selden  v.  Reliable 
Savings  and  Building  Association, 
32  P.  F.  Smith,  336;  Economy 
Building  Association  v.  Hunger- 
buehler,  93  Pa.  258;  Germania 
Building  Association  v.  Neill,  id. 
322;  Early  and  Lane's  App.,  8g  Id. 
411;  Weiss's  App.,  5  W.  N.  423. 
The  same  principle  is  recognized  in 
Barker  v.  Bigelow,  15  Gray  (Mass. ), 


130  (137);  Delano  v.  "Wild,  6  Allen' 
(Mass.),  i;  Mechanics'  Building 
and  Loan  Association  of  New 
Brunswick  v.  Conover,  14  N.  J  Bq. 
219  (not  overruled  in  this  particu- 
lar in  17  id.  497);  Hoboken  Build- 
ing Association  v.  Martin,  13  N. 
J.  Eq.  428;  Somerset  County  Build- 
ing Loan  and  Savings  Association 
V.  Vandervere,  11  id.  382;  State, 
Washington  Building  and  Loan  As- 
sociation, pros.,  V.  Hornbacker,  42 
N.  J.  L.  635;  People's  Building  and 
Loan  Association  v.  Furey,  (N.  J  ) 
20  Atl.  Rep.  890;  Sweeney  v.  El 
Paso  Building  and  Loan  Association. 
(Tex.  Civ.  App.)  26  S.  W.  Rep. 
'  290;  Blakeley  v.  El  Paso  B.  and 
L-  Ass'n,  id.  292;  Hekelnkaemper 
V.  The  German,  etc..  Association, 
22  Kan.  549;  Randall  v.  Nat'l  B.,  L. 
and  Protect.  Union,  (Neb. )6oN. 
W.  Rep.  1019.  And  see  post,  \\ 
480-482. 

*  Seibel  v.  Victoria  Building  As-i 
sociation,  43  Ohio  St.  371;  Tilleyz'. 
American  Building  and  Loan  Asso- 
ciation (U.  S,  C.  .C,  W.  D.  Ark. )  52 
Fed.  Rep.  618,  40  Am.  and  Engl. 
Corp.  Cas.  375. 

«  Reeve  v.  Ladies',  etc..  Associa- 
tion, 56  Ark.  335;  19  S.  W.  Rep.  917. 
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curity  for  his  debt,  makes  no  difference  ;  for,  on  the  one 
hand,  this  is  a  recognition  of  the  distinct  standing  of  the 
member  as  a  member  and  as  a  debtor;'  and  on  the  other 
hand,  it  is  a  general  doctrine  of  law,  that  payments  on  ac- 
count of  collaterals  are  not  payments  on  account  of  the 
debt  they  secure.^  Thus,  in  a  case  which  arose  in  New 
Jersey,'  it  was  contended  that  the  mortgages  held  by  a 
building  association,  in  which  loans  were  made  to  members 
upon  mortgages  with  a  •collateral  assignment  of  the'  stock. 
Could  not  be  taxed  at  their  full  face  value,  but  only  after 
making  allowance  thereon  for  stock-payments  made.  "  The 
unsoundness  of  the  argument  in  support  of  this  denial," 
says  the  court,  "  consists  in  not  observing  the  distinct  and 
separate  existence  of  the  stock  on  the  one  hand,  and  the 
bond  on  the  other, — the  distinct  and  separate  relation  borne 
to  the  company,  on  the  one  hand  by  its  stockholder,  and 
on  the  other  by  its  borrower.  A  connection  is  sought  to 
be  established  between  the  stock  held  by  the  stockholder 
and  the  bond  held  by  the  company,  by  virtue  of  which,  as 
payments  are  made  on  the  stock,  they  are  to  be  treated  as 
payments  on  the  bond,  so  that  one  steadily  merges  in  or 
becomes  offset  by  the  other.  But  while,  in  a  general  way, 
this  view  may  seem  fair,  because  an  exchange  of  the  one 
for  the  other  is  the  result  expected  to  happen,  it  is  still  not 
a  view  warranted  by  the  terms  of  the  company's  constitu- 
tion, nor  by  the  terms  of  the  bond.  By  the  condition  of 
the  bond,  the  borrower  is  to  pay  interest  monthly,  on  the 
principal  borrowed,  at  the  rate  of  six  per  cent,  per  annum. 
No  time  is  named  for  the  payment  of  the  principal,  be- 
cause if  the  borrower,  in  addition  to  interest,  pays  also  the 
monthly  installments  on  the  stock,  he  cannot  be  compelled 

"  Springville  Building  Association  backer,  42  N.  J.  I,.  635,  affirming  S. 

V.  Raber,  33  Leg.   Int.  (Pa.)  329;  C,  411  id.  519.  See  ante,  ?|  458-459. 

24  Pittsb.  I,.  J.  23.    See  also  Me-  And  in  Ginz  v.   Stumph,  73  Ind. 

chanics'   Building  and  Loan  Asso-  209,  it  is  said  that  an  assignment  of 

ciation  v.   Conover,    14  N.  J.  Eq.  stock  in  a  building  association  may 

219.                        ,  be  shown  to  have  been  for  the  pur- 

"  Lord  V.    Ocean   Bank,    15   Pa.  pose  of  collateral  security  merely, 

386;  Kittera's  Est.,  17  Id.  424.  though  made,  and  even  if  required 

'  State,  Washington  Building  and  by  the  rules  of  such  association  to 

Loan  Association,  pros.,  v.  Horn-  be  made,  absolute  in  terms. 


§  478  J        THE  STOCK  OP  BUILDING  ASSOCIATIONS.  457 

to  pay  the  principal  in  cash,  but  may,  when  his  stock  be- 
comes paid  up,  exchange  his  stock  for  such  principal  debt. 
This  is  so  provided  in  the  condition  of  the  bond.  But  un- 
til so  exchanged,  they  are  distinct  in  legal  contemplation 
as  well  as  in  form.  The  stock  is  a  collateral  security  for, 
and  not  a  credit  on,  the  bond." 

Borrower's  Right  to  Apply  Stock- Payments  to  Extinguish- 
ment of  His  Debt. 

§  478.  But  whilst  the  borrowing  member's  stock-pay- 
ments do  not,  of  course,  operate  to  the  pro  tanto  extinguish- 
ment of  his  debt,  it  is  his  privilege,  by  virtue  of  his 
membership,  at  any  time  so  to  apply  them ;  ^  and  the  society, 
holding  a  lien  upon  the  debtor's  shares  for  security  of  his 
indebtedness,  may  also,  in  case  of  his  default  to  come  up  to 
his  obligations,  use  them  to  satisfy,  so  far  as  they  will 
reach,  the  claim  it  has  upon  him.^  This  principle  is  im- 
plicitly recognized  in  all  the  English  decisions,  and  those 
in  this  country  ruled  upon  their  analogy,  in  which  the 
borrower's  right  to  redeem  is  conceded  upon  payment  by 
him  of  the  dues  calculated  to  become  payable  during  the 
remaining  period  of  the  association's  existence.'  His 
whole  debt  consisted  of  the  obligation  to  pay  all  the  dues 
accruing  during  the  entire  course  of  the  society's  running, 
from  the  time  of  his  advancement  to  that  of  final  winding 
up.  Under  the ,  rule  established  in  England  and  adopted 
in  America,  the  payments  made  by  him,  up  to  the  period 
when  he  desires  to  redeem  his  property  and  discharge  his 
obligatioi^s  to  the  society,  are  allowed  to  be  deducted  from 
the  whole  number  of  dues,  for  the  payment  of  which  his 
mortgage  stands  as  security,  and  the  building  association 
is  permitted  to  claim  from  him  only  those  payments, 
which,  upon  calculation,  shall  appear  likely  to  become  pay- 

'  Spring  Garden  Ass'n  v.  Trades-  right  lost  by  a  forfeiture  of  his 

men's  B;  Ass'n  46  Pa.  493;  Early  stock  by  the  society  in  accordance 

and  Lane's  App.,  89  Id.  411;  North  with  its  rules:  Randall  v.  Nat'l  B., 

America  B.  Ass'n  v.  Sutton,  35  Id.  L.  and  Protect.  Union,  (Neb.)  60 

463;  EcoriomyB.  Ass'n  v.  Hunger-  N.  W.  Rep.  1019.  See  ante,  §§  149, 

buehler,93  id.  288;  Watkins  z'.Work-  150,  274, 

ingmen'sB.  Ass'n,  97  id.  514;  Wad-  ^  Pennsylyania  cases  in  preceding 

linger  v.  Washington  Germ.  B.  and  note. 

L.  Ass'n,  153  id.  622.    Nor  is  that  '  See  ante,  \\  130,  et  seqq. 
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able  during  the  balance  of  its  existence.     In  other  words, 

the  borrower  is  allowed  to  apply  what  he  has  thus  far  paid 

in,  i.e.^  his  stock,  to  the  extinguishment  of  his  mortgage 

debt.     His  representative,  e.g.^  his  assignee  for  benefit  of 

creditors,^  may  also  make  such  application.     By  it,  the 

stock  is  relinquished  to  the  building  association,  forced 

upon  it,^  and  its  value  deducted  from  the  amount  of  the 

debt  owing  to  it,  and  his  membership  destroyed.'    But  he 

is  not  bound  to  take  this  course.     He  need  not,  when  sued 

upon  his  bond,  abandon  his  interest  as  a  shareholder  to  the 

society.     He  may  pay  them  what  he  owes  and  retain  his 

stock.''     Remembering  the  duplex  character  he  sustains  in 

the  association,  being  at  once  its  debtor  for  moneys  secured 

by  his  obligation,  and  its  creditor  for  the  amount  it  holds 

to  his  credit  by  reason  of  his  payments  into  the  common 

fund,  the  disposition  which  he  may  see  fit  to  make,  so  long 

as  it  violates  no  rights  and  conflicts  with  no  equities  which 

must  be  protected,  is  binding  upon  the  association  under 

the  general  doctrine  of  a  debtor's  right  of  appropriation. 

Society's  Bight,  being  Pledgee,  to  Apply  Stock-Pay- 
ments of  tlie  Borrower  to  £xtiug'uisliinent  of  His 
Debt.    Character  of  Such  Application. 

§  479.  In  the  absence  of  such  appropriation,  however, 
by  the  owner  of  the  stock,  the  building  association,  hold- 
ing it  under  an  assignment  as  collateral  security,  may,  by 
virtue  of  its  interest  as  pledgee,  elect  to  treat  the  payments 
thereon  as  payments  upon  the  debt  owing  by  the  member ; ' 
that  is  to  say,  appropriate  or  apply  the  stock  to  the  ex- 
tinguishment pro  tanto  of  the  debt.  Nor  can  this  right  be 
defeated  by  the  borrower ;  as,  for  instance,  by  making  a 
second  assignment  of  it  to  another."     It  need  not  do  so :  if 

'  Spring  Garden   Association   v.  sociation   v.   Raber,   33  Leg.   Int. 

Tradesmen's  Building  Association,  (Pa.)  329;  24  Pittsb.  I/.  J.  23. 

ubi  supra.  ^  Spring  Garden  Association   v. 

"  lb.;   North    America  Building  Tradesmen's  Building  Association, 

Association  v.  Sutton,  35  Pa.  463;  46  Pa,  493;  North  America  Build- 

Watkins  v.    Workingmen's  Build-  ing  Association  v.  Sutton,  35  Id. 

ing  Association,  97  id.  514.  463;  and  case  in  next  note. 

3  North    America    Building   As-  ^  Wadlinger       v.       Washington 

sociation  v.  Sutton,  ubi  supra;  and  Germ.  Building  and  Loan  Associa- 

ante,  I  448.  tion,   153  Pa.  622. — See  Vanneman 

*  lb. ;    Springville   Building  As-  v.  Swedesboro  Loan,  etc.,  Associa- 
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the  borrower's  mortgage  warrants  it,  the  society  may  pro- 
ceed to, collect  the  same  without  making  any  allowance  for 
the  stock/ —  the  owner  of  it,  in  such  case,  retaining  his 
membership  in  the  society.^  But  if  it  desires  to  make  such 
appropriation,  the  same  must  be  prompt  and  unequivocal. 
Where  the  payments  made  by  a  borrowing  member  on 
stock  have  been  credited  to  his  general  account  with  the 
building  association,  the  testimony  of  its  officers  that  they 
considered  those  payments  as,  in  law,  payments  on  the 
mortgage,  is  not  evidence  of  an  application  to  that  pur- 
pose.' A  fortiori^  if  an  association,  after  full  recovery  on 
a  member's  mortgage,  receives  payments  on  account  of  in- 
stallments becoming  due  on  such  member's  shares,  it  is 
estopped  from  denying  th6  existence  of  the  stock.*  And 
the  receipt-book  of  the  association,  proved  by  the  secretary 
to  be  such,  containing  entries  of  payments  made  by  a  mem- 
ber, is  evidence  against  the '  building  association  without 
producing  the  officer  by  whom  they  were  countersigned.' 
Nor  will  these  entries  be  rejected  because  furnishing  evi- 
dence of  other  payments  than  those  only  for  which  they 
are  properly  admissible.* 

Value  of  Stock  for  Pui-poses  of  Application  to  Debt. 

§  480.  The  value  of  the  stock  which  may  thus  be  ap- 
plied to  the  partial  extinguishment  of  the  member's  in- 
debtedness before  maturity,  consists  merely  of  the  aggre- 
gate of  all  the  subscriptions  which  have  been  paid  upon  it.' 

tion,  42  N.  J.  Eq.  263;  7  Atl.  Rep.  L.  Association  v.  Furey,  supra;  and 

676;  5  Centr.    Rep.   652,   where  a  see   Hennighausen  and     Wolff  v. 

building  association  was  held  en-  Tisher,  50  Md.  583. 

titled  to  appropriate  the  stock  of  A.,  ^  Economy  Building  Association 

assigned  by  him  to  his  wife  and  by  v.     Hungerbuehler,     93     Pa.    258; 

her  to  the  society,  the  loan  having  Greenfield's    Est.,     i     Chest.   Co. 

been  made  nominally  to  the  wife,  Rep.  (Pa.)  356. 

but  really  to  A.  ''  North    America    Building   As- 

'  People's  B.  and  I,.  Association  sociation  v.  Sutton,  35  Pa.  463. 

V.  Furey,  (N.  J. )  20  Atl.  Rep.  890.  *  lb. 

And  see  North  America  B.  Asso-  ^  lb. 

ciation  v.    Sutton,     35     Pa.     463;  '  Barker    v.    Bigelow,    15    Gray 

Economy      B.       Association       v.  (Mass. ),  130;  Watkins  z;.  Working- 

Hungerbuehler,  93  id.  258.  men's  Building  Association,  97  Pa. 

'North  America  B.   Association  514.     See  also  Mechanics' Building 

V.  Sutton,  supra;  People's  B.  and  and  Loan  Association  v.  Conover, 


460  THE  LAW  OP  BUlIvDING  ASSOCIATIONS.    [CH.  XVII. 

Upon  voluntary  repayment,  there  may  be  added  to 
this,  under  provisions  of  statutes  and  by-laws,  a  certain 
portion  of  the  profits  of  the  society  up  to  the  time  of  repay- 
ment.^ But  defaulting  members  can  claim  no  such  bene- 
fit.^ Disregarding-,  therefore,  this  element  as  variable,  ac- 
cording to  the  circumstances  of  the  case,  the  rule  for  ascer- 
taining the  absolute  value  of  the  stock  at  any  given  time 
applicable  in  reduction  of  the  mortgage  debt,  is  to  find  the 
total  gross  amount  of  all  the  stock-payments  made  by  the 
member  up  to  the  time  of  default  or  repayment,  allowing 
no  interest  upon  any  of  them,'  and  the  interest  he  has  paid 
upon  his  loan  standing,  of  course,  as  interest  to  his  credit. 
"  If  his  interest  has  been  punctually  paid,  the  remaining 
claim  against  him  to  be  discharged  is  the  principal  sum 
loaned.  Towards  payment  of  that,  the  mortgagor  may 
properly  apply  the  gross  amount  of  all  sums  paid  as 
monthly  dues,  computing  the  same  as  the  amount  may  be 
at  the  time  of  the  adjustment.  But  upon  such  payments 
of  monthly  dues  the  mortgagor  can  claim  no  interest,  nor 
require  any  application  of  them  to  be  made  as  payments  at 
the  time  when  received.  They  are  not  payments  originally 
required  or  stipulated  to  be  paid  as  payments  towards  any 
loan.  They  are  paid  as  the  capital  of  the  company,  and 
paid  alike  by  those  who  do  and  by  those  who  do  not  take 
loans.  Those  who  take  loans  may  apply  them,  on  the 
final  adjustment  of  the  loans,  to  the  discharge  of  the  loans  ; 
but  they  are  to  be  applied  in  a  gross  sum,  and  without  any 
allowance  of  interest  thereof."  * 

§  481.  Such  is  the  meaning  of  the  word  "  value,"  when 
it  is  said  that  the  borrower  has  the  right  to  apply  the 
value  of  his  stock  in  part  payment  of  the  loan  ;  and  such 
all  that  the  society  need  give  him  credit  for  when  it  elects 
to  treat  his  stock-payments  as  payments  upon  his  loan.     It 

14  N.  J.  Eq.  219;  Link  v.  German-  the  member  is  also  liable  for  his 

town  Building  Association,  89  Pa.  proportionate  share  of  the  expenses 

15;  McGrath  v.  Hamilton  Building  of  the  enterprise.   See  McGrath  v. 

Association,  44  Id.  383.  Hamilton  Building  Association,  44 

'  See  ante,  U  130.  et  seqq.  Pa.  383,  and  ante,  J?  79-80, 

2  See  ante,  J  149.  ••  Barker    v.    Bigelow,    15    Gray 

3  It  must  not  be  forgotten  that  (Mass.)  130  (137). 
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is  obvious  that  this  amount  does  not  represent  the  value  of 
his  shares  in  another  sense,  viz.,  that  of  a  proportionate 
part  of  the  total  stock  accumulation  of  the  society  at  the 
time  when  the  application  is  made.  This  is  the  value, 
which,  upon  final  settlement  of  the  society's  business,  is  in- 
tended to  be  applied  in  cancelling  the  debt.  It  is  the  re- 
sult, primarily,  (i)  of  the  member's  stock-payments ;  (2)  of 
his  payments  of  interest  or  redejnption  money  ;  (3)  of  what- 
ever fines  or  fees  he  has  become  liable  to  and  has  discharged  ; 
(4)  of  a  share  of  the  profits  made  upon  all  these  payments 
mingled  with  the  common  fund  :  and  secondarily,  of  a 
proportionate  share  of  all  the  like  revenues  the  society  has 
had  from  other  members, — their  stock-payments,  interest, 
fines,  fees,  and  other  charges,  as  well  as  from  forfeiture  of 
stock,  and  fortunate  speculations  with  and  investments  of  the 
whole  corporate  fund  :  and,  lastly,  of  a  proportionate  share 
of  the  profit  made  by  the  society  in  the  way  of  premiums 
allowed  by  all  the  borrowing  members  of  the  association, 
himself  included,  whereby  the  society  gains  the  difference 
between  the  amount  which  it  advanced  at  an  earlystage of 
its  business,  and  that  which,  upon  its  termination,  it  is 
authorized  to  retain.  All  these  items,  when  that  period  is 
reached,  have  gone  to  swell  the  general  fund  to  such  a  mag- 
nitude that  every  share  has  actually  reached  its  maximum 
at  the  time  when  the  business  of  the  association  is  ready  to 
be  wound  up.  But  a  borrower's  claim  to  have  all  these 
items  taken  into  account,  and  to  be  given  credit  therefor, 
at  any  intermediate  stage,  "  has  no  foundation  in  law  or 
equity."'  It  must  be  remembered  that  he  is,  in  the  first 
place,  a  member,  and  only  in  the  second  place,  a  borrower. 
In  the  former  capacity  he  has  no  right  to  an  account  of 
profits  except  upon  the  termination  of  the  scheme.^  And 
if  the  society  by  its  rules,  or  the  statute  by  its  equitable 
mandate,  oflfers  to  a  withdrawing  or  repaying  member  who 
has  done  his  whole  duty  in  the  association,  a  share  in  the 

'  Mechanics'  Building  and  Loan  id.  497);  and  see  McGrath  v.  Ham- 
Association  of  New  Brunswick   v.  ilton  Building  Association,  44  Pa. 
Coflover,  ,  14  N.  J.  Eq.   219   (not  383;  and  post,  \  482. 
overruled  in  this  particular  ..in  17  =  See  ante,  J|  loo-joi; 
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profits  of  the  concern  ;  this  is  not  by  way  of  account,  but  of 
a  fixed  bonus  whose  ascertainment  requires  no  intricate 
calculations  ;  nor  can  one  who  violates  the  rules  of  the  so- 
ciety, and  puts  himself  outside  of  the  protection  of  the 
statute  and  the  benefit  of  the  rules,  insist  upon  the  like  ad- 
vantages.' As  for  interest  upon  his  several  stock-pay- 
ments, his  contract  with  the  building  association,  upon 
acceding  to  it,  never  contemplated  such  a  thing.  No  such 
stipulation,  expressed  or  implied,  ever  entered  into  the 
bargain.  All  he  was  entitled  to,  all  he  reserved  to  himself 
the  right  to  claim,  was  a  share  of  the  profits  of  the  build- 
ing 'association's  dealings  with  the  whole  fund  of  subscrip- 
tions. A  part  of  these  profits  undoubtedly  is  made  up  of 
the  interest  upon  the  investment,  from  time  to  time,  of 
each  individual's  small  installments  ;  but  the  building  asso- 
ciation, in  settling  with  the  members,  returns  this  to  them 
in  the  shape  of  profits,  not  of  interest  upon  the  install- 
ments. The  building  association  is  not  a  borrower  from 
its  members ;  it  is  their  repository,  their  financial  manager.^ 
Whatever  is  realized  from  the  sum  total  of  its  ventures,  it 
is  bound  to  account  for  in  a  bulk,  not  by  separate  items. 
The  member  nowhere  reserves  to  himself  the  right  to 
charge  the  building  association  interest  upon  his  stock- 
payments.  He  has  no  such  claim  to  an  account  or  to  in- 
terest, as  a  member,  and  it  cannot  be  assumed,  that,  by  in- 
curring the  additional  obligations  towards  the  building  as- 
sociation involved  in  the  grant  of  an  advancement,  his 
previous  rights  in  respect  of  it  have  become  enlarged.  He 
continues  liable  on  his  original  undertaking.^  The  day 
for  stating  the  account  between  him  and  his  business 
agent,  the  association,  is  not  hurried.  The  whole  scheme 
continues  without  interruption,  without   modification  of 

'  Watkins      v.       Workingmen's  wick  v.  Conover,  14  N.  J.  Eq.  219, 

Building  Association,   97  Pa.  514;  and  ante,  \  149. 

Building    Association     v.     Groes-  '^  See  Citizen's  Mutual  Loan  and 

beck,  i7Phila.  (Pa.)  242;  Matterson  Accumulating  Fund  Association  v, 

V.  Elderfield,  L.  R.,  4  Ch.  207;  17  Webster,  25  Barb.  (N.  Y.)  264. 

W.   R.   422;   20  Iv.  T.,N.  S.  503.  3  See  Delano  v.   Wild,   6  Allen 

See  also  Mechanics'  Building  and  (Mass.  ),i,  and  ante,  \\  79-80,  121 

Loan  Association  of  New  Bruns-  et  seqq. 
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any  sort  or  in  any  degree.  The  building  association  does 
not  become  a  borrower  from  him,  any  more  than  it  was 
before,  liable  to  pay  him  interest  upon  his  contributions  to 
the  common  fund. 

§  482.  This  question  has  received  elaborate  examination 
at  the  hands  of  the  Supreme  Court  in  Pennsylvania,  whose 
decision,  pronounced  by  Paxson,  J., '  is  upon  this  point  not 
only  in  strict  accordance  with  the  opinions  expressed  by 
orher  courts,  and  with  the  reason  and  logic  of  the  whole 
subject  matter,  but  may  be  taken  as  definitively  conclusive 
upon  the  controversy.  The  question  being  as  to  the  value 
of  the  defendant's  stock,  for  the  purpose  of  application  to 
the  extinguishment  of,  his  debt  to  the  building  association, 
upon  suit  brought  against  him,  the  learned  Justice  says  : 
"  Its  value  for  the  purposes  of  this  case  was  just  what  the 
defendant  had  paid  on  account  thereof.  This  was  all  .  .  . 
the  law  gave  him  the  right  to  apply.  The  value  of  stock 
beyond  this  consisted  mainly  of  the  profits,  in  which  a  de- 
faulting borrower  has  no  right  to  participate.  This  arises 
from  two  causes  :  ist.  The  peculiar  nature  of  the  contract 
between  building  associations  and  their  members  ;  and  2d, 
The  difficulty,  if  not  absolute  impossibility,  of  ascertain- 
ing the  profits  until  the  association  is  ready  to  wind  up. 
A  venture  in  building  associations  is  a  peculiar  invest- 
ment. It  is  much  to  be  feared  that  many  persons  of  slen- 
der means  embark  in  such  enterprises  without  a  clear  un- 
derstanding of  their  particular  working.  The  present  case 
furnishes  an  apt  illustration  of  the  results  in  one  class  of 
cases.  The  defendant  received  but  #384,  in  cash,  on  his 
loan ;  at  the  end  of  87  months,  a  little  over  seven  years,  he 
had  paid  into  the  treasury  the  sum  of  I794.  He  now  has 
a  judgment  against  him,  in  addition,  for  the  sum  of  $518. 
84.  This  .disastrous  result  is  the  legitimate  outgrowth  of 
our  building  association  laws ;  yet  it  is  not  worse  than 
many  other  ventures  in  partnership  and  other  transactions, 
where  persons  embark  in  enterprises  beyond  their  means. 

'In  Watkins  v.   The  Working-      and    Gordon    and    Trunkey,    JJ., 
men's  Building  and  I/oan  Associa-    .  diss. 
tion,  97  Pa.  514:  Sharswood,  C.  J., 
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The  loss  is  not  necessarily  the  itault  or  result  of  the  law, 
but  of  the  inability  of  the  defendant  to  keep  his  contract 
with  the  association.  Such  investments  are  profitable  or 
otherwise,  according  to  circumstances.  Whete  the  associa- 
tion is  prudently  managed,  and  is  wound  up  within  the 
prescribed  period,  it  is  always  profitable  to  the  non-borrow- 
ing members.  They  participate  in  the  premiums  which 
they  do  not  pay.  If  the  association  was  composed  exclu- 
sively of  non-borrower^,  there  would  be  no  profits ;  if,  on 
the  other  hand,  it  was  composed  exclusively  of  borrowers, 
the  gain  of  the  individual  member  would  depend  upon  the 
amount  of  his  premium  ;  if  he  had  paid  less  than  the 
average,  there  would  be  a  profit ;  if  he  .  had  paid  more, 
there  would  be  a  loss.  Where  the  association  is  composed 
of  both  classes  of  members,  the  result  to  the  borrowing 
member  must  depend,  to  a  great  extent,  upon  the  relative 
proportion  of  the  two  classes,  and  upon  the  amount  of  pre- 
miums which  he  had  paid.  There  are,  of  course,  other 
matters  which  in  a  minor  degree  affect  the  result ;  but  the 
foregoing  are  the  two  cardinal  principles  which  underlie 
the  whole  matter  ;  and  it  is  further  to  be  observed,  that  the 
profits  are  reserved  for  those  members  who  continue  to  the 
end.  For  borrowing  members  who  drop  out  by  the  way, 
there  is  nothing  but  disaster.  The  defendant  dropped  out 
by  the  way.  There  is  nothing  in  the  character  of  the  as- 
sociation, or  in  his  contract,  to  entitle  him,  at  this  stage,  to 
a  share  of  the  profits.  The  law  provides  but  for  one  such 
case,  and  that  is  a  withdrawing  member.  .  .  .  The  de- 
fendant was  not  a  withdrawing  stockholder,  nor  could  he 
have  been,  so  long  as  his  stock  was  held  in  pledge.  He  is 
not  entitled  to  the  rights  which  the  law  confers  upon  si;ch 
stockholders,  yet  his  claim  far  exceeds  what  the  Act  of  As- 
sembly^ gives  to  them.  Withdrawing  stockholders  can 
only  claim  of  the  profits  such  proportion  as  may  be  fixed  by 
by-laws.  Such  proportion  might  readily  be  fixed  by  a  by-law 
so  as  not  to  work  injustice  to  remaining  stockholders.  At 
most  it  would  be  an  approximation.  Here  the  defendant 
claims  an  absolute  right  to  participate  in  the  entire  profits  up 

'Act of  1859.  .:-■..  ...  v^;  .■    ■ 
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to  the  time  of  the  trial  of  his  case  ;  such  right  is  nowhere  to 
be  found,  and  if  it  existed,  how  can  it  be  ascertained  with 
accuracy  at  this  stage  of  the  association's  business  ?  Its  as- 
sets consist  chiefly  of  judgments  for  money  loaned,  includ- 
ing some  houses  which  were  evidently  bought  in  upon  exe- 
cutions. The  exact  value  of  the  houses  can  be  ascertained 
only  by  a  sale,  and  the  judgments  are  worth  only  what  can 
be  realized  therefrom  ;  as  such  loans  are  made  usually 
upon  small  margins,  they  cannot  be  regarded  as  securities 
having  a  fixed  value.  In  view  of  the  facts  shown  by  the 
evidence,  that  a  large  number  of  members  had  ceased  pay- 
ing up  their  dues  by  reason  of  a  supposed  defect  in  the 
charter  of  the  association,  the  difficulties  of  realizing  the 
face  of  the  judgments  may  be  readily  appreciated.  The  as- 
certainment of  the  real  value  of  the  stock  can  only  be  ar- 
rived at  by  closing  up  the  affairs  of  the  corporation.  This 
the  defendant  has  no  right  to  demand.  If,  as  was  con- 
tended, he  was  entitled  to  it  in  this  proceeding,  the  most 
that  could  be  done  would  be  to  approximate  it.  The  jury, 
and  even  the  ofiicers  of  the  company,  might  place  a  much 
higher  value  upon  its  securities  than  could  be  realized  there- 
from. In  such  case  the  defaulting  member  would  receive 
more  than  the  members  who  paid  up  to  the  end  ;  besides, 
the  profits  are  composed  chiefly  of  the  premiums  ;  they  are 
made  up  in  part  of  the  premium  which  the  defendant 
agreed  to  pay.  I  say  agreed  to  pay,  for  it  is  a  mistake 
to  suppose,  as  was  claimed  by  the  defendant,  that  he 
has  paid  the  premium.  He  only  promised  to  pay  it. 
It  was  inserted  in  the  judgment  note,  and  is  now  be- 
ing collected.  The  building  association  law  expressly 
authorizes  the  plaintiff  to  recover  the  premium  from  a 
defaulting  borrower,  yet  the  defendant's  proposition,  if 
sustained,  would  defeat  his  right  in  part.  We  are  of 
opinion  that  the  right  to  apply  the  stock  in  such  cases 
as  this,  means  only  the  right  to  apply  the  payments  made 
thereon."  ^ 


'And  it  is  added  that  such  only      Early  and    Lane's  App.,    89    Pa. 
is   the  effect  of    the  decision  in      411. 
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Borrower's  Bight  of  Application  Lost  by  Assignment  of 
Shares  to  Third  Party. 

§  483.  But  the  member's  right  to  claim  credit  even  for 
such  value  of  his  stock,  when  sued  by  the  building  associa- 
tion for  his  loan,  is  lost,  if  he  has  assigned  his  shares  to  a 
third  party.'  By,  so  doing,  he  has  made  a  definite  appro- 
priation of  the  value  of  the  stock.  He  cannot  afterwards 
assume  to  re-appropriate  it  in  violation  of  that  already  con- 
summated arrangement.^  And  where  a  member  assigned 
all  his  shares  as  collateral  upon  a  loan  from  the  building 
association,  and,  on  obtaining  from  it  a  second  loan,  made 
a  second  assignment  of  the  same  stock  as  collateral ;  it  was 
held,  that  he  could  not  subsequently  apply  the  payments 
made  on  the  stock  to  the  first  loan,  which  had  also  been 
secured  by  judgment,  if,  before  obtaining  the  second  loan, 
he  had  made  no  such  appropriation  of  them.'  The  first 
assignment,  as  collateral,  was  not  a  discharge  of  the  loan  to 
-the  extent  of  the  installments  paid,  and  the  second  was  an 
election  by  the  debtor  not  to  treat  the  first  assignment  as  a 
partial  payment  of  the  first  debt,  but  to  pledge  all  the  stock 
as  a  living  security  for  the  payment  of  the  second.  It  was, 
therefore,  said  that  the  payments  on  the  stock  should  be 
applied  to  the  second  debt,  and  not  to  the  first  against  the 
consent  of  the  association,  except  to  the  extent  of  what 
might  remain  after  the  second  was  satisfied.  This  was 
said  not  to  be  a  case  of  a  debtor  owing  two  debts,  of  which 
neither  he  nor  his  creditor  has  made  any  application,  and 
which  the  law  will,  therefore,  apply.  It  was  in  reliance 
upon  the  second  assignment  that  the  second  loan  was 
made.  Had  the  debtor,  after  the  first  and  before  the  second 
loan,  made  an  assignment  of  the  stock  to  a  third  party,  he 
could  not  have  claimed  credit  for  its  value  on  the  first 
debt.^     This  second  assignment  operated  analogously ;  the 

assignment  of  the  stock  to  a  third  party  would  have  been  a 

\ 

'  Sclioberz'.  Accommodation  Sav-  ^  Philadelphia    Mercantile  Loan 

ing  Fund  and  Loan  Association,  35  Ass'n  v.  Moore,  47  Pa.  233. 

Pa.  223;  Wadlinger  z).  Washington  ■■  Schober  z/.  Accommodation  Sav- 

Germ.  Building  and  Loan  Associa-  ing  Fund  and  Loan  Association,  35 

tion,  153  id.  622.  Pa.  223. 

"  See  cases  in  preceding  note. 
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new  appropriation,  divesting  him  of  the  right  to  appro- 
priate it  to  the  debt  owing  to  the  building  association.  The 
second  assignment  to  the  building  association  itself  was 
likewise  a  new  appropriation  drawing  after  it  the  loss  of 
the  same  right,  for  the  same  reason.' 

Right  of  Borrower's  Representative  or  Surety  to  Apply 
Stock  to  Debt.    Judgment  Creditors. 

§  484.  The  doctrine  that  payments  on  the  stock  are 
not,  ipso  facto,  payments  to  the  mortgage,  but  that  either 
of  the  parties  may  so  apply  them,  precludes  any  mere  out- 
sider from  either  claiming  such  application,  or  interfering 
with  it,  to  his  own  advantage.  The  debtor's  representa- 
tive, e.  g.,  his  assignee  for  benefit  of  creditors,^  executor, 
etc.,  may  exercise  the  Same  rights  in  the  premises,  which 
the  debtor  himself  would  have  had.  And  it  is  said  that 
where  a  member  borrows  money  from  the  association,  and 
gives  a  joint  note  of  himself  and  another  person,  the  real 
estate  of  the  latter  being  mortgaged  as  security  for  the  ad- 
vance, and  the  borrower's  stock  being  assigned  to  the  asso- 
ciation as  additional  security  ;  this  third  party  has  the 
right,  when  sued  for  the  debt,  to  have  the  stock  assigned 
first  sold  for  the  debt.'  A  claim,  on  the  part  of  the  so- 
ciety, that  the  share  is  forfeited  to  it,  and  that  no  credit 
should  be  given  for  it,  is  inequitable  and  cannot  be  allowed.* 
The  share  must  be  sold,  either  subject  to  all  dues  which  have 
accrued  against  it  since  the  trial  of  the  case,  or  freed  from 
all  dues  accrued  prior  to  the  sale  ;  in  the  latter  case,  the, 
dues  accrued  since  the  trial,  and  before  the  sale,  to  be  first 
paid  out  of  the  proceeds.^  On  the  other  hand,  where  the 
stock  has   been   assigned   to  the  building  association    as 

'  Philadelphia    Mercantile  Loan  ter  is  entitled  to  subrogation  to  the 

Association  v.  Moore,  47  Pa.  233.  society's  rights,  and  that,  even  be- 

''See  Spring  Garden  Association  fore  payment,   his  rights  are   su- 

V.  Tradesmen's   Loan  Association,  perior  to  those  of  a  creditor  of  the 

46  Pa.  493,  debtor  attaching  the  stock  in  the 

'  Massey  v.    Citizens'   Building,  society's  hands, 

etc.,  Association,  22  Kan.  624.    In  <  See  ante,  §§  149,  150,  274,  478 

Diener  v.  Egolf,  i  Chest.  Co.  Rep.  «. 

(P^-)  55.  it  was  held  that,  if  the  *  Massey    v.  Citizens'    Building, 

debt  is  paid  by  the  surety,  the  lat-  etc..  Association,  supra. 
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collateral  security,  the  title  to  the  stock  has  so  far  passed 
from  its  owner,  that  a  subsequent  purchaser  of  the  same 
stock  cannot  prevent  the  building  association  from  apply- 
ing the  sums  paid  thereon  in  extinguishment  of  the  bor- 
rowing member's  debt.  Thus,  S.,  the  holder  of  shares  in  a 
building  association,  procured  a  loan  from  it,  giving  a 
judgment  upon  his  real  estate,  and  pledging  his  shares  as 
Collateral.  He  afterwards  assigned  the  stock  to  G.  The 
real  estate  belonging  to  S.  was  subsequently  sold  under  a 
lien  junior  to  said  judgment,  and  the  money  brought  into 
court  for  distribution.  The  building  association  directed 
the  sums  paid  on  the  stock  to  be  applied  in  payment  of  the 
original  loan  to  S.  G.  appeared  before  the  auditor,  and 
claimed  that  the  judgment  held  by  the  building  association 
should  be  paid  in  full  out  of  the  proceeds  of  the  sale  of  S.'s 
real  estate.  But  it  Was  held  that  he  had  no  standing  to 
make  such  a  demand.' 

Marshalling  of  Assets  as  to  Stock  Assigued  as  Collateral 
and  Property  Mortgaged. 

§  485.  But  the  doctrine  does  not  extend  to  denying  the 
right  in  equity  of  a  junior  mortgagee  to  compel  the  build- 
ing association,  being  the  first  mortgagee  and  also  hold- 
ing, by  assignment  as  collateral  security,  the  stock  of  the 
borrower  in  its  hands,  to  resort  first  to  the  latter  on  which 
it  has  a  sole  lien  in  satisfaction  of  the  debt,  before  assert- 
ing its  right  upon  the  land  on  which  it  holds  a  lien  in  com- 
mon with  the  second  mortgagee,  but  anterior  to  him  in 
point  of  time.  Where  this  state  of  facts  obtains,  "  it  is 
quite  certain  "  that  the  second  mortgagee  "  has  the  right 
in  equity  to  require  the  first  mortgagee  (building  associa- 
tion) to  look,  primarily,  to  the  stock  in  question."  ^     It 

'  Weiss's  App.,  5  W.   N.    (Pa.)  deemed,  and  who  executed  a  trust 

423.  deed  upon  his  property  to  secure 

"  Herbert  v.  The  Mechanics'  payment  of  dues,  etc. ;  then  gives 
Building  and  Loan  Association,  17  another  deed  to  secure  a  debt  to 
N.  J.  Eq.  "497,*  overruling,  on  this  another  party  upon  the  same  prop- 
point,  the  same  case,  nom.  The  erty;  upon  his  default  in  paying 
Mechanics'  Building  and  Loan  As-  dues  and  interest,  and  sale  of  the 
sociation  of  New  Brunswick  v.  property  by  the  building  assoda- 
Conover,  14  id.  219.  In  Virginia,  tion,  the  debtor  and  other  creditor 
where  one  whose  shares  were  re-  may  elect  to  have  the  proceeds  of 
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must,  at  the  instance  of  the  second  mortgagee,  be  sold,  and 
the  proceeds  applied  to  the  mortgage  before  recourse  can 
be  had  to  the  land.'  Nor  will  this  equity  be  defeated  by  a 
levy  upon  the  stock  under  a  judgment  against  the  mort- 
gagor.^ The  right  of  the  creditor  to  marshal  the  assets  of 
the  debtor  is  absolute  against  the  debtor  himself,  and  can- 
not be  taken  away  by  the  subsequent  action  of  other  cred- 
itors.' 

§  486.  This  acceptation  of  the  law  rests  upon  the 
ground  of  the  equity  doctrine  of  marshalling  of  assets. 
"  The  general  principle  is,  that,  if  one  party  has  a  lien  on, 
or  interest  in,  two  funds,  for  a  debt,  and  another  party  has 
a  lien  on,  or  interest  in,  one  only  of  the  funds,  for  another 
debt,  the  latter  has  a  right  in  equity  to  compel  the  former 
to  resort  to  the  other  fund,  in  the  first  instance,  for  satis- 
faction, if  that  course  is  necessary  for  the  satisfaction  of 
the  claims  of  both  parties,  whenever  it  will  not  trench 
upon  the  rights,  or  operate  to  the  prejudice,  of  the  party 
entitled  to  the  double  fund."  *  "  If  A.  for  example,  holds 
a  first  mortgage  against  two  parcels  of  real  estate,  and  B. 
is  the  owner  of  a  subsequent  mortgage  against  only  one  of 
these  parcels,  natural  justice  would  seem  to  require  that  A. 
should  not  resort,  in  the  first  instance,  to  the  parcel  covered 
by  B.'s  mortgage,  but  should  endeavor  to  collect  his  debt 
from  the  lot  charged  with  his  encumbrance  alone,  and  re- 
sort to  the  portion  covered  by  B.'s  mortgage  only  for  the 
purpose  of  making  up  any  deficiency.  Justice  further  re- 
quires, that,- if  A.  does  resort,  in  the  first  place,  to  the  par- 
cel covered  by  B.'s  mortgage,  the  latter,  thus  disappointed 

sale   invested,     and     the     unpaid  son,   27   N.  J.    Eq.  223;  Reilly   v. 

monthly    dues  and    interest    paid  Mayor,    12     id.    55;    Washington 

monthly  out  of  the  interest  and  as  Building  and  IvOan   Association  z/. 

much  of  the  principal  as  may  be  Beaghen,  27  id.  gg. 

necessary,  or  to  have  the  present  '  Philipsburg   Mutual  Loan  and 

value  of  these  monthly  dues  and  Building  Association  v.   Hawk,  27 

interest  ascertained,  on  the  princi-  N.  J.  Eq.  355- 

pie  of  annuities,  and  paid  out  of  ^  Herbert     v.     The    Mechanics' 

the  proceeds  of  sale  to  the  building  Building  and  Loan  Association  of 

association.      Winchester    Build'g  New  Brunswick,  17  N.  J.  Eq.  4g7. 

Ass'n  v.  Gilbert,  23  Grattaij,  787.  ■■  1   Story,   Eq.  Jur.   ?  633.     Ex 

'  Red  Bank  Association  v.  Patter-  parte  Kendall,  17  Ves.  514. 
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in  his  security,  shall  be  subrogated  to  A.'s  rights  as  against 
the  other  parcel ;  and  in  this  way,  while  sufficient  play  is 
given  to  the  rights  of  one  party,  protection  is,  at  the  same 
time,  afforded  to  the  rights  of  others."  ^  It  is,  indeed,  in 
most  cases,  practically  immaterial  which  of  the  two  meth- 
ods the  court,  in  its  discretion,  may  adopt.  Both  operate 
essentially  to  the  same  end,  viz. ;  that  a  person  who  can 
resort  to  tw6  funds,  shall  not,  by  his  option,  disappoint  an- 
other who  has  a  claim  on  one  only.^  It  is  not  without 
reason,  that  courts  have  preferred  the  latter  method  (by 
subrogation),  thus  giving  the  first  encumbrancer  on  both 
funds  the  option  to  proceed  on  the  one  or  the  other  ;  and 
if  he  elect  the  one  Upon  which  the  second  encumbrancer 
relies  also,  then  substituting,  or  subrogating  him  in  the 
other's  place  as  to  the  remaining  fund  bound  by  his  lien. 
The  equities  of  both  to  make  their  claims  out  of  the  prop- 
erty of  the  debtor  are  equal,  axiA.  prior  in  tempore  potior  in 
jure^  is  the  principle  which  governs  in  such  cases.  At  the 
same  time,  while  giving  him  ample  latitude  to  use  his  pref- 
erence, the  right  of  subrogation  effectually  cures  and  pre- 
vents the  infringement  of  that  other  rule  of  law  and  good 
morals  alike,  sic  utere  tuo  ut  alienum  non  laedas.  It  has, 
therefore,  been  settled  in  Pennsylvania,  that  the  courts  will 
not  enjoin  the  first  creditor  from  proceeding  against  the 
doubly  encumbered  fund  ;  but  that  the  rights  of  the  second 
creditor  will  be  secured  by  subrogation.'  Nor  can  it  make 
any  real  difference,  whether  both  ■  funds  consist  of  real  es- 
tate, or  whether  the  one  fund  only  be  such,  and  the  other, 
say,  stock  pledged  as  collateral.     The  principle,  the  "  na- 

'  Bispham,  Eq.,  \  340.  entertain  it  upon  a  motion  to  set 

=  Ramsey's  App.,  2  Watts  (Pa. ),  aside  the  execution.     Evans  Z'.  Thi- 

228;  Hastings'  Case,  10  Watts,  303;  bault,  2  Miles  (Pa.),  251. 
Lloyd  V.  Galbraith,  32  Pa.  103;  U.  ^  Ramsey's  App.,  2  Watts,   228; 

S.    Insurance    Co.    v.    Shriver     3  Hastings'   case,  10  Id.,  303;  Lloyd 

Md.  Ch.  Dec.  381.     The  equity  to  v.   Galbraith,  32   Pa.    103;    Neff's 

control  the  order  in  which  several  App.,  2  WattsandSerg.  36;  Shunk's 

properties  shall  be  sold  to  satisfy  a  App.,    2  Pa.   304;    McDevitt   and 

common     encumbrance     is     one  Hay's  App.,  70  Id.  373.    See,  how- 

against  the  execution,  not  against  ever,     Kelly    v.    Accommodation 

the  judgment.    McCormick's  App.,  Savings  Fund,  2  Phila.  237. 
57  Pa.  54.     But  the  court  will  not 
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tural  justice  "  of  the  thing,  is  broad  enough  to  cover  both 
cases,  and  it  has  been  unquestioningly  applied,  where  both 
•were  involved,  by  courts  whose  opinions  are  entitled  to  the 
highest  respect/ 

§  487.  There  is,  however,  a  class  of  cases  decided  in 
Pennsylvania,  in  which  the  right  of  applying  the  stock- 
payments  upon  the  borrower's  stock  held  as  collateral  by 
the  building  association,  to  the  extinguishment  of  the  debt 
also  secured  by  mortgage  in  favor  of  the  same,  seems  to  be 
confined  to  the  original  parties  to  the  transaction,  the  bor- 
rower and  the  society  ;  and  in  which  the  right  of  any  third 
party,  no  matter  what  may  be  his  equities,  to  compel 
the  society  so  to  apply  said  stock-payments,  seems  to  be  de- 
nied in  toto.  The  decision  of  Strong,  J.,  in  North  America 
Building  Association  v.  Sutton  ^  first  recognized  the  fact, 
that  payments  upon  stock  were  not,  ipso  facto,  payments 
upon  the  mortgage  debt,  but  might  be  so  applied  by  the 
debtor.  This  case  was  cited,  and  a  decision  based  thereon, 
in  Spring  Garden  Association  v.  Tradesmen'' s  Loan  Associa- 
tion^ in  which  Agnew,  J.,  held  that  the  debtor  only,  and 
in  the  absence  of  any  election  on  his  part,  the  society  only, 
could  make  the  application,  and  'that  a  purchaser  at 
sheriff's  sale  could  require  nothing  which  the  parties  did 
not.  In  this  case  it  appeared  that  C.  had  given  a  mortgage 
and  assigned  stock  to  the  Tradesmen's  I^oan  Association,  of 
which  he  was  a  member.  He  subsequently  gave  a  judg- 
ment to  the  Spring  Garden  I/Oan  Association  upon  the 
same  property,  subject  to  the  first  mortgage.  After  he  had 
made  an  assignment  for  the  benefit  of  creditors,  the  mort- 
gaged premises  were  sold  at  sheriff's  sale,  to  the  Spring 
Garden  lyoan  Association,  subject  to  the  first  mortgage,  and 
C's  assignee  notified  the  Tradesmen's  Loan  Association  of, 
the  assignment  to  him,  and  that  he  claimed  the  stock  as- 

'  See  Ramsey's  App.,   2  Watts,  and  Building  Association  z/.  Hawk, 

228;  Ferris   v.  Crawford,   2   Denio  lb.  355;   Reilly  w.  Mayer,  I2id.  55; 

(N.  Y. ),  59s;  Herbert  &.  The  Me-  and  see  Washingtoiji  Building  and 

chanies'  Building  aiid  l/oan  Asso-  I,oan  Association  zi.  Beagben,  27  id. 

ciation,   17    N.    J,    Eq.   497;    Red  99, 

Bank  Association  v.   Patterson,  27  ^  35  Pa.  463. 

Id.  223;  Philipsburg  Mutual  Loan  ^  ^g  j^.  493. 


472  THE  I<AW  OF  BUII,DING  ASSOCIATIONS.    [CH.  XVII. 

signed  to  them  as  collateral  security,  requiring  them  to 
collect  the  whole  amount  of  the  mortgage,  and  not  to  al- 
low any  deduction  for  C's  payments  on  the  stock.  The 
association  thereupon  brought  an  action  of  scire  facias 
on  their  mortgage,  and  the  Spring  Garden  l/oan  Associa- 
tion took  defence  as  terre-tenants,  claiming  that  the  stock- 
payments  made  by  C.  upon  the  stock  held  as  collateral  by 
the  Tradesmen's  I,oan  Association,  plaintiffs,  must  be  ap- 
plied to  part '  payment  of  the  mortgage  debt.  In  Link  v. 
Germantown  Building  Association,^  /property  mortgaged  to 
an  unincorporated  building  association  was  sold  at  sheriff's 
sale,  upon  a  judgment  against  the  owners,  to  L,.,  who  does 
not  appear  to  have  had  any  relations  to  the  owners,  except 
that  he  became  the  purchaser  of  their  lands  at  sherifi's 
sale,  at  which  notice  was  given  that  the  purchaser  would 
take  the  property  subject  to  the  mortgage  of  the  building 
association.  Suit  having  been  brought  by  the  latter,  1,. 
defended  as  terre-tenant,  claiming  credit  for  the  stock-pay- 
ments made  by  the  mortgagors.  But  Allison,  P.  J.,  whose 
opinion  was  subsequently  affirmed  by  the  Supreme  Court, 
held,  upon  the  authority  of  the  above  cases  (which  was  con- 
sidered applicable  to  unincorporated  building  associations), 
that,  there  having  been  no  appropriation  of  the  stock  to 
the  mortgage  debt  by  either  the  borrower  or  the  building 
association,  it  could  not  be  compelled  by  the  purchaser  at 
sherift's  sale  defending  as  terre-tenant. 

§  488.  The  same  doctrine  was  applied  in  Economy 
Building  Association  v.  Hungerbuehler^  to  a  somewhat 
complicated  state  of  facts.  H.  was  the  owner  of  the  prop- 
erty, the  building  association  first  mortgagee  for  $3200, 
and  R.  second  mortgagee.  S.  was  the  holder  of  a  judgment 
against  H.  for  $1400,  upon  which  H.'s  stock,  held  as  col- 
lateral security  by  the  building  association,  was  sold  to  S., 
subject  to  the  building  association's  claims  upon  it.  The 
building  association  being  then, in  a  condition  to  wind  up, 
i.e.,  having  reached  the  limit  of  its  chartered  existence,  the 
board  of  directors  passed  a  resolution  directing  the  presi- 
dent and  secretary  to  assign  to  S.  the  mortgage  it  held 

'  89  Pa.  15.  s  93  Pa.  258. 
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against  H.,  upon  receiving  from  S.  the  arrearages  due  on 
H.'s  stock,  I73.14  ;  which  arrangement  was  consummated. 
In  the  interval  between  the  passage  of  the  resolution  and 
the  assignment  of  the  mortgage,  suit  was  brought  on  the 
mortgage  in  the  name  of  the,  building  association,  to  the 
use  of  S.,  against  H.  It  was  admitted  that  H.  was,  at  no 
time,  six  months  in  arrear  in  the  payment  of  his  dues  and 
interest  on  his  mortgage.  But  judgment  was  taken  against 
him,  by  default  of  appearance,  for  $2346.37,  and  execution 
issued.  Upon  the  petition  of  R.,  the  second  mortgagee, 
however,  the  judgment  was  opened,  and  R.  let  into  a  de- 
fence. Before  the  trial  R.  obtained  judgment  on  his  (sec- 
ond) mortgage,  and  purchased  the  property  ^t  sheriff's  sale. 
On  the  trial,  under  the  rulings  of  the  court  as  to  what  was 
evidence  of  an  application  of  the  stock-payments  to  the 
debt,  S.  got  a  verdict  for  $81.75, — the  amount  he  had  paid 
the  building  association  for  the  assignment  of  the  mort- 
gage, with  interest  thereon,  and  judgment  was  entered  ac- 
cordingly. The  Supreme  Court,  Gordon,  J.,  delivering  the 
opinion,  reversed  the  judgment,  saying,  as  to  the  applica- 
tion of  the  stock-payments  to  the  mortgage  :  "  Either  of 
,  the  original  parties  might  have  made  such  application  be- 
fore the  levy  of  S.'s  attachment,  but  this  was  done  by 
neither  of  these  parties,  and  so  S.,  by  virtue  of  his  attach- 
ment took  the  place  of  H.,  and  as  the  company  might,  at 
H.'s  instance,  had  he  returned  the  stock,  have  paid  to  him 
the  value  thereof,  and  retained  the  mortgage  (sic),  so  might 
it  have  done  with  S.  In  such  case,  however,  R.  could  not 
be  heard  to  complain,  for  his  position  as  second  mortgagee 
could  not  be  in  the  least  affected  thereby.  This  stock  be- 
came collateral  security,  not  for  his  benefit,  but  for  that  of 
the  association,  hence  its  surrender  would  have  put  him  in 
no  worse  position  than  he  was  when  his  mortgage  was  exe- 
cuted. Surely  then  R.  could  not  intervene  to  prevent  the 
disposition  of  collaterals,  in  which  he.  had  no  interest." 
.  .  .  Then,  referring  to  the  case  of  Spring  Garden  Associa- 
tion V.  Tradesmen's  Loan  Association,  to  show  that  the  bor- 
rower might  elect  to  draw  his  stock,  and  oblige  the  society 
to  proceed  upon  the  mortgage,  the  court  continues  :     "  But 
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if  the  association  plaintiff  could  have  paid  the  value  of  the 
the  stock  to  S.  and  retained  and  collected  the  mortgage, 
why  could  it  not  retain  the  stock  and  assign  the  mortgage  ? 
It  certainly  would  not  put  R.'s  mortgage  in  a  worse  position 
because  S.  held  the  first  lien  rather  than  the  company.  S. 
was  undoubtedly  by  act  of  law  owner  of  this  stock,  which 
was  worth  some  $2300,  and  that  amount  he  had  the  right 
to  demand  of  the  company,  or  its  equivalent.  The  company, 
on  the  other  hand,  had  the  right  to  retain  either  the  stock 
or  the  mortgage ;  it  chose  to  retain  the  stock,  and  by  as- 
signing the  mortgage  to  S.,  as  in  that  case  it  was  bound  to 
do,  it  thereby  clothed  him  with  all  the  right  it  would  have 
had,  had  it  paid  him  the  value  of  the  collaterals  and  kept 
the  mortgage.  This,  however,  was  a  matter  for  them- 
selves, a  matter  with  which  R.  had  nothing  to  do."' 

§  489.  These  are  the  principal  cases  upon  which  the 


'  It  is  needless  to  point  out  the 
effect  of  this  adjudication  upon  the 
unfortunate  mortgagor,  who  thus, 
after  having  paid  into  the  building 
association  enough  money  to  make, 
his  shares  worth  ^2200,  lacking 
only  f73.i4  finds  the  mortgage 
which  he  intended  to  pay  off  with 
that  amount  standing  undiminish- 
ed against  him,  in  the  hands  of  an- 
other creditor,  who  paid  f73.i4  for 
it,  and  holds  a  judgment  against 
him,  besides,  for  j5i4oo,  less  the 
amount  bid  upon  the  shares  at  the 
execution  sale,  when  thej'  were 
sold,  subject  to  the  building  associa- 
tion's pleasure  ■■  as  to  whether  or 
not  it  would  apply  them  to  the 
mortgagor's  debt.  Again,  what 
equities  had  S.  superior  to  R  ?  It 
has  been  decided  again  and  again 
that  the  sale  of  stock  which  the 
building  association  holds  as  col- 
lateral vests  nothing  in  the  buyer 
until  after  the  building  association 
is  satisfied  (Early  and  Lane's  App., 
•89  Pa.  411;  and  ante,  §  484),  and 
that  an  assignor  of  such  stock  can- 


not require  the  building  associa- 
tion to  make  its  claim  out  of  the 
real  estate  on  which  it  also  holds 
a  lien  (Wei'ss's  App.,  5  W.  N. 
423 ) .  How  then  can  it  be  said  that 
S.  had  a  right  to  demand  ^2200 
from  the  building  association,  or 
its  equivalent?  or  that  the  society 
was  bound  to  assign  him  the  mort- 
gage, if  it  satisfied  its  own  claim 
out  of  the  stock?  The  previous 
decisions  in  Pennsylvania  recog- 
nize no  such  pbligation,  and  it  cer- 
tainly could  not  exist  where  there 
was  a  second  mortgagee  of  the 
land,  whose  claim  to  subrogation, 
to  the  one  fund  or  the  other,  was 
at  least  equal  to  that  of  a  mere 
jvidgment  creditor  who  has  attached 
stock  in  which  he  can  take  noth- 
ing until  after  the  society's  claim 
has  been  satisfied.  If  it  becomes  a 
question  between  a  mortgagee  or 
purchaser.  and  a  judgment 
creditor,  the  weight  of  decision  is, 
that  the  equities  of  the  former  are 
stronger  than  those  of  the  latter. 
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Pentisylvania  doctrine  rests.'  They  all  profess  to,  build 
upon  North  America  Building  Association  v.  Sutton? 
That,  however,  was  an  action  brought  against  the  building 
association  by  the  assignee  of  a  borrowing  member's  shares, 
for  unjustly  refusing  to  permit  their  transfer  upon  the  cor- 
poration books.  The  society  had  obtained  judgment 
against  Sutton  for  the  full  amount  of  the  mortgage,  less 
the  premiums,  which  were  not  recoverable  under  the 
statutes  governing  the  case.  This  amount  had  been  paid 
by  the  assignee  of  the  shares  to  the  building  association, 
and  upon  its  refusal  to  recognize  him  as  a  shareholder  the 
suit  was  instituted,  Sutton  being  the  nominal,  the  assignee 
the  equitable,  plaintiff.  And  all  that  that  case  assumed  to 
decide  was,  that  the  positions  taken  by  the  court  in  Kup- 
fert  V.  Guttenberg  Building  Association^  and  Hughes^ 
App.^  were  "  not  to  be  regarded  as  laying  down  the  rule 
that  pa,yment  of  dues  on  the  stock,  ipso  facto^  works  an  ex- 
tinguishment of  so  much  of  the  mortgage.  The  debtor 
may  so  apply  it,  but  the  payment  itself  is  not  an  appli- 
cation of  the  money  to  the  reduction  of  the  mortgage.  To 
hold  that  it  is,  would  be  giving  to  the  associations  ad- 
ditional facilities  for  obtaining  excessive  interest.  The 
debtor  is  not  compelled  to  give  up  his  stock,  whenever  suit 
may  be  brought  upon  his  bond  or  mortgage.  Such  would, 
however,  be  the  necessity  of  his  case,  if  the  law  applied, 
against  his  consent,  the  installments  paid  by  him  upon  his 
stock,  to  the  discharge  of  his  indebtedness  for  the  money 
borrowed."  The  rule,  therefore,  as  first  laid  down,  was  de- 
signed for  the  protection  of  the  member  against  oppression 
by  the  society.  Only  these  two  were  before  the  court,  and 
what    was   said   upon   adjudication   of    their   rights   had 


'  See   also  Springville   Building  sessing    Building     Association    v. 

Association  v.  Raber,  33  Leg.  Int.  Roan,  9  W.  N.    15;  Harris'   App., 

329;  24  Pittsb.   Iv.  J.  23;   Building  18  id.  14;  Whilden  v.  Broomall,  i 

Associations.   Eshelbach,  7  Phila.  Del.   142;  Oliver's  Est.,  ib.  358;  In 

189;  Selden  v.  Reliable  Savings  and  re  Treffeison,  3  Kulp  308;  Houlett's 

Building  Association,  32  P,  F.  Sm.  Est.,  2  Chest.  Co.  Rep.  511. 

336;  Kreamer  v.  Springfield  Build-  ^  35  Pa.  463. 

ing  Association,  6  W.  N.  267;  Asso-  ^  30  Pa.  465. 

ciation  v.  Wall,  7  Phila.  189;  King-  ■"  Ib,  471. 
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reference  to  two  parties  only.  No  third  person's  equities 
formed  any  element  in  the  case,  and  the  court  certainly 
had  no  intention  of  deciding  what  the  remotest  bearing  of 
the  controversy  presented  could  not  bring  before  them,  or 
even  suggest.  It  was  established  as  a  rule  of  justice,  and 
not  as  .  an  engine  of  iniquity,  whereby  a  debtor,  with  the 
connivance  of  the  building  association  of  which  he  is  a 
member,  perchance  a  director,  may  keep  alive  a  first  mort- 
gage upon  his  property,  whilst  his  bona  fide  creditor  con- 
tinues helplessly  holding  on  to  a  second  mortgage, — the 
mortgagor,  in  the  meanwhile,  himself  drawing  out  of  the 
treasury  and  applying  to  foreign  purposes  the  fund  intended 
to  extinguish,  and  slowly  gathered  during  a  series  of  years 
with  the  legitimate  object  of  extinguishing,  the  prior  encum- 
brance. Nor  was  that  rule,  judging  from  the  nature  of  the 
circumstances  tinder  which  it  was  laid  down,  ever  meant  to 
assert  the  unquestionable  right  of  either  party,  uninfluenced 
by  thejust  claims  and  expectations  of  third  persons,  to  exer- 
cise a  capricious  or  malevolent  discretion  in  throwing  the 
entire  burden  of  a  debt,  secured  by  two  kinds  of  securities, 
upon  the  one,  though  it  is  the  only  protection  available  for 
the  other  creditor,  in  utter  disregard  of  the  equitable 
doctrine  as  to  marshalling  of  assets  and  subrogation,  whose 
function  is  to '  prevent  just  that  species  of  iniquity  and 
hardship  which  have  resulted  from  its  rejection  under 
the  misunderstood  formula,  '  payments  upon  stock  are  not 
payments  to  the  mortgage.'  That  doctrine  is  recognized 
and  applied  in  Pennsylvania  in  cases  to  which  building  as- 
sociations are  not  parties,^  and  there  is  no  reason  why  these 
should  form  an  exception,  as  is  shown  by  the  application 
of  the  same  principle  to  them  in  other  States.  Where  the 
courts  are  in  the  habit  of  adopting  the  method  of  subro- 
gation, rather  than  that  of  restraint  upon  the  option  of  the 
doubly  secured  creditor,  in  availing  himself  of  the  one  or 
the  other  of  the  funds  at  his  command,  the  same  practical 

'Ramsey's  App.,   2  Watts,  228;  App.,  2  Pa.  304;  McDevitt's  App.,. 

Hastings'  Case,  10  Id.  303;  Lloyd  v.  70  Id.  373;  Carpenter  v.  Koons,  20 

Galbraith,  32  Pa.  103;  Neff's  App.,  Id.  222;  Hansell  v.  Lutz,  lb.  484; 

2    Watts   and  Serg.   36;    Shunk's  Holt  v.  Bodey,  18  Id.  207. 
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result  is  attained.  The  former  is  an  active  interposition  of 
the  court,  which  is  largely  a  matter  of  discretion  under  the 
circumstances  of  the  case,  and  which  it  may  become 
difficult  to  enforce,  except  in  chancery  proceedings ;  the 
latter,  a  legal  consequence,  a  silent  operation  of  law,  whose 
simple  recognition  is  sufficient  to  produce  the  desired  re- 
sults under  any  form  of  procedure.  If,  however,  the  effect 
of  the  decisions  in  that  state  is,  to  deny  the  applicability 
of  the  principle  itself  to  cases  in  which  building  associa- 
tions hold  both  mortgage  and  assignment  of  stock  as 
security  for  the  same  debt,  whilst  another  creditor  has  but 
a  second  mortgage  upon  the  same  premises,  and  in  similar 
cases,  all  that  can  be  said  of  them  is,  that  they  are  in  con- 
flict alike  with  reason  and  with  justice  and  equity,  as  ex- 
pounded by  well-considered  and  respectable  authorities  in 
all  the  courts  of  the  civilized  world,  and  by  the  elaborate 
discussions  of  the  most  eminent  writers  upon  the  subject.' 

§  490.  Nor  is  the  recognition  of  these  principles  at  all 
at  variance  with  the  rule  that  payments  on  stock  are  not, 
of  course,  payments  to  t}ie  mortgage.  The  stock  and  the 
mortgage  are,  undoubtedly,  two_  separate  things.  Ivike  two 
parallel  lines,  starting  from  opposite  extremes,  growing  in 
opposite  directions  at  equal  speed,  passing  along  side  by 
side  until  they  both  reach  equal  lengths,  the  one  ending 
beside  the  point  from  which  the  other  started,  yet  never 
meeting, — the  stock  is  never  merged  in  the  mortgage,  nor 
the  mortgage  in  the  stock.  The  right  of  the  shareholder 
to  control  his  stock  remains  intact,  along  with  the  like 
right  of  the  building  association  to  enforce  the  mortgage 
against  the  debtor,  and  the  land  mortgaged  is  the  primary 

'  In  Central  Building  Association  ciation.     B.,  a  judgment  creditor  of 

V.  Schmitt,  12  Wi  N.  239,   S.   was  S.  next  to  the  association,  claimed 

mortgagor  and  pledgor  of  his  stock  S.'s  election   to  be  binding.     The 

to  the  association.     On  default,  his  court  (C.  P.  of  Philadelphia,  No.  2, 

land  was  sold  under  the  mortgage  Mitchell,  J. )  recognizing  the  doc- 

for  enough    to    cover    the,  whole  trine  of  subrogation,  held,  that,  as 

mortgage    debt.     A.,    a  judgment  at    the    time    of    A. 's  attachment 

creditor  of  S.,  attached  his  stock  in  neither  the  association  nor  S.  had 

the  hands  of  the  association.  There-  exercised  any  rights  over  the  stock, 

upon  S.  elected  to  apply  his  stock  the  attachment  gave  A.  the  legal 

in  payment  of  his  debt  to  the  asso-  title,  and  B.  had  no  standing. 
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source  for  the  payment  of  the  mortgage  debt.'  Where, 
therefore,  the  member  does  in  fact  retain  an  unqualified 
ownership  of  his  stock,  there  can  be  no  talk  of  marshalling 
assets  or  of  subrogation  ;  for  the  building  association  has 
only  the  mortgage  to  look  to  for  its  money.  But  where  the 
borrower,  or  the  law,  gives  the  association  a  lien  upon  his 
stock,  collaterally  to  the  lien  upon  his  land,  the  right  of 
the  subsequent  mortgagee  of  the  same  premises  "  is  abso- 
lute "  to  compel  application  of  the  fund  upon  which  he  has 
no  lien,  whilst  the  building  association  has,  before  allowing 
the  latter  to  deprive  him  of  the  possibility  of  making  his 
own  claim,  by  resorting  for  its  own  satisfaction  to  the  land 
upon  which  they  both  have  encumbrances  :  or,  at  least,  he 
must  be  allowed  subrogation  to  the  rights  of  the  building 
association  upon  the  other  lien  which  it  might,  but  pre- 
ferred not  to,  resort  to  for  payment  of  its  claim. 

§  491.  It  stands  to  reason  that  the  doctrine  of  the  mar- 
shalling of  assets  and  subrogation  has  no  place  where  it  is 
superseded  by  positive  contract  between  the  mortgagor  and 
the  purchaser  of  the  mortgaged  premises  ;  whether,  by  the 
agreement,  the  latter  take  the  property  expressly  subject  to 
the  full  face-value  of  the  mortgage,  or  the  former  consent 
to  reduce  it  by  the  amount  of  the  stock-payments  standing 
to  his  credit.  The  latter  arrangement  is,  of  course,  bind- 
ing upon  the  building  association,  subject  to  its  claims 
against  the  stock,  and  if  the  purchaser,  being  a  mere 
stranger,  buy  subject  to  the  mortgage,  its  whole  amount 
must  be  presumed  to  have  entered  into  his  calculation  as 
to  the  value  of  the  property,  and  the  price  paid  by  him  to 
have  been  fixed  with  reference  to  it.^  If,  buying  distinctly 
subject  to  it,  he  was  the  holder  of  a  second  mortgage  upon 
the,  land,  he  is  in  the  position  of  one  who  has  accepted,  in 

'  See  Link  v.  Germantown  Build-  curities  for  tlie  same    debt,   each 

ing  Association,  89  Pa.  15;  Hansell  must  bear  its  share.     Carpenter  z^. 

V.  Lutz,  20  Id.  484.     The  mortgage  Koons,  20  Pa,  222;  Hansell -z".  Lutz, 

is  an  appropriation  of  the  land  to  lb.  484;  Holt  v.  Bodey,  18  Id.  207; 

the   payment    of    that   particular  Ferris  v.   Crawford,   2   Denio  (N. 

debt,  binding  upon  a  purchaser  sub-  Y. ) ,  595. 

sequent  to  the  giving  of  the  mort-  ^  See  The  People's  Savings  Bank 

gage.  Cooley'sApp.,  I  Grant(Pa.),  and  Building  Association  v.   Col- 

401.     But  where  there  are  two  se-  lins,  27  Conn.  145. 
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discharge  of  his  claim,  the  property  such  as  it  is,  i.  e.^  sub- 
ject to  all  the  liens  resting  upon  it,  and  the  primary  source 
of  their  satisfaction,^  and  his  mortgage  is  merged.  In  the 
one  case,  he  is  a  mere  stranger,  buying  subject  to  a  patent 
claim  ;  in  the  other,  a  satisfied  creditor. 

Standing   of  Judgment  Creditors    as   to   Marshalling-   of 

Assets. 
§  492.  Whether  a  mere  judgment  creditor  is  surrounded 
by  the  same  potent  equities  which  protect  a  second  mort- 
gagee, or  purchaser,  in  demanding  the  application  of  these 
principles,  is  a  question  which  it  is  difHcult  to  determine 
from  the  authorities.  As  between  the  two  classes,  in  refer- 
ence to  the  questions  arising  upon  the  marshalling  of  as- 
sets, it  is  said  that  judgment  creditors  have  not  the  high 
equities  belonging  to  purchasers  and  mortgagees.  "  A 
creditor  who  has  done  nothing  more  than  to  convert  his 
debt,  subsisting  in  the  form  of  a  contract,  into  a  judgment, 
has  no  claim  but  that  of  diligence,  to  the  favor  of  equity. 
Neither  natural  justice  nor  public  policy  enacts  a  prefer- 
ence for  him  over  adverse  claimants."  ^  Thus,  C.  owed  the 
building  association  money,  secured  by  mortgage  and  an 
assignment  of  stock  as  collateral.  C.  gave  H.  a  second 
mortgage  on  the  same  land.  H.,  later  on,  had  to  take  the 
land  to  save  at  least  a  part  of  his  claim.  So  far,  the  case 
was  clear,  that  the  building  association  must  look  first  to 
the  stock  for  its  taoney.  But,  Y.,  Z.,  creditors  of  C,  had 
obtained  judgment  against  him,  and  levied  on  his  stock 
in  the  hands  of  the  building  association,  asking  the  court 
to  compel  the  latter  to  make  its  money  out  of  the  land,  so 
as  to  benefit  them  in  regard  to  the  stock.  This  was  re- 
fused.' 

'See    Cooley's    App.,    i    Grant  was  preferred  to  the  claim  of  the 

(Pa. ),  401.              V  judgment  creditor  of  the  vendee. 

^  Herbert  v.  The  Mechanics'  Nor  is  a  judgment  creditor  a  pur- 
Building  and  Loan  Association,  17  chaser  or  mortgagee  within  the 
N.  J.  Eq.  497.  letter  or  spirit  of  Art.  24,  §  16  of 

'  lb.  See,  similarly,  Weiss'sApp.,  the  Maryland  Code-  (Knell  v.  The 
5  W.  N.  (Pa.)  423.  In  Lodge  n.  Green  Street  Building  Association, 
Lysely,  4  Sim.  70;  6  Engl.  Ch.  R.  34  Md.  67);  nor  of  a  similar  statute 
37,  the  equitable  interest  of  a  pur-  in  Pennsylvania.  Rodgers  v.  Gib- 
chaser  for  value,  before  conveyance,  son,  I  Yeates,  iii;  Hiester  v.  Port- 
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Effect  of  Kig'lits  of  Third  Parties  upon  Claim  for  Marsliall- 
ii\g  of  Assets. 

§  493.  And  the  doctrine  of  the  marshalling  of  assets 
will  not  be  applied  to  the  injury  of  third  parties,  over 
whom  the  person  claiming  the  benefit  of  the  principle  has 
no  superior  equities.'  Where,  therefore,  M.  executed  a 
mortgage  on  two  lots  of  ground  to  the  Trenton  Mutual 
Loan  Associatio'n,  assigning  to  them,  at  the  same  time,  as 
collateral  security,  five  shares  of  stock,  then  gave  com- 
plainant a  mortgage  on  one  of  these  lots,  and  finally,  after 
the  execution  thereof,  assigned  to  S.  and  O.  his  interest  in 
the  five  shares  of  stock  ;  it  was  held,  that,  whilst  the  com- 
plainant could  require  the  building  association  to  sell  first 
the  lot  which  was  exclusively  covered  by  its  mortgage,  he 
had  no  equity  to  compel  the  appropriation  of  the  stock  to 
its  payment, — Williamson,  C,  saying :  "  The  question  is 
— ^what  equity  has  the  complainant  to  take  their  (the  pur- 
purchasers  of  the  stock)  property  for  the  relief  of  his 
security  ?  While  the  common  debtor  owned  the  stock, 
there  was  an  equity,  as  between  him  and  the  complainant, 
that  in  enforcing  the  mortgage  securities,  the  stock  should 
be  applied  to  the  payment  of  the  mortgage  to  which  the 
debtor  had  pledged  it,  in  such  manner  as  to  relieve  the 
complainant's  security.  Does  that  equity  follow  it  in  the 
hands  of  a  bona  fide  purchaser  without  notice  ?  The  com- 
plainant had  no  lien  upon  the  property,  either  equitable  or 
legal.  He  had,  the  right  merely  to  invoke  the  aid  of  a 
court  of  equity  to  marshal  the  securities  for  his  relief. 
This  right  does  not  follow  the  security  into  the  hands  of  a 
bona  fide  purchaser  without  notice.     The  rule  that  has 

ner,  2  Binn.  40;  Cover  v.  Black,  1  to  the  equities   of    his   creditors. 

Pa., 493;  Cadbury  v.  Duval,  i   Am.  Reynolds  v.  Tooker,  18  Wend.  (N. 

Law  Reg.  109.  Y. )  591.     See  also   also  Ayres  v. 

'  Thus  it  has  been  decided,  that,  Hustard,    15  Conn.   504;   John  v. 

if  the  land  of  the  wife  be  mortgaged  Reardon,   11  Md.  465.     Nor  can  a 

forthe  husband's  debt,  a  subsequent  lien   creditor   invoke,    under   the 

judgment  creditor  of  the  husband  doctrine   of  marshalling,    any  se- 

has  no  standing  to  claim  that  the  curity  taken  by  another,  which  had 

mortgagee  shall  proceed  first  upon  not  become  a  lien  at  the  time  when 

the  property  of  the  wife,  because  he    secured   his    own.    Miller   v. 

thelatter's  equity  is  superior  to  that  Jacobs,  3  Watts  (Pa.)  477;  S.  C,  5 

of  the  husband,  and  necessarily  so  id.  208. 
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been  stated  as  a  general  one '  has  its  qualifications,  and  is 
never  applied  except  where  it  can  be  done  without  in- 
justice to  the  creditor,  or  other  party  in  interest,  having  a 
title  to  the  double  fund,  or  injury  of  a^  third  person,  over 
whom  the  party  claiming  the  benefit  of  the  principle  has 
no  superior  equity.^  There  certainly  can  be  no  equity  in 
permitting  the  complainant  to  appropriate  the  property  of 
these  innocent  persons  to  relieve  his  security.  They  pur- 
chased subject  only  to  the  mortgage  of  the  association. 

"  The  contract  between  the  association  and  the  mort- 
gagor was,  that  the  stock  should  be  only  additional  s&Qxm\.y 
to  the  land  embraced  in  the  mortgage.  The  complainant 
now  seeks  to  change  the  contract  to  the  prejudice  of  these 
third  persons.  They  purchased  without  notice  of  his 
equities,  if  he  had  any.  They  are  innocent ,  purchasers. 
There  was  nothing  to  put  them  on  inquiry.  Notice  of  the 
mortgage  to  the  association  did  not  require  them  to  search 
the  record,  for  the  purpose  of  ascertaining  whether  there 
might  not  possibly  exist  some  equities  between  that  and 
other  mortgages  to  affect  the  title  of  the  stock."  ^ 

Notice  of  Subsisting  Big-hts  to  Compel  Resort  to  One  of 
Two  Funds. 

§  494.  If  there  are  any  equities  to  compel  the  prior  lien 
creditor  to  recover  satisfaction  from  any  particular  fund,  the 
subsequent  creditor  must  notify  him  thereof ;  for  a  prior 
creditor  is  not  bound  to  know  of  the  existence  of  any  sub- 
sequent encumbrance.^  The  creditor,  therefore,  having  a 
lien  upon  two  funds,  does  not,  by  releasing  one  of  them, 
prejudice  his  right  as  to  the  other,  unless  expressly  notified 

'  See   rule    above    quoted    from  v.  Hefiferman,  9  Watts,  529.    And 

Story's  Eq.  Jur.,   §  633;  see  ante,  the  equity  to  control  the  order  in 

§  486.  which  several  properties  shall  be 

^Maxon  v.  Berkeley,  etc.,  Soc,  sold  to  satisfy  a  common  encum- 

59  \,.  J.  Ch.  524.  brance  is  oneagainst  theexecution, 

'  Reilly  v.   Mayer,  12  N.  J.  Eq.  not    against  the   judgment.      Mc- 

55-      ,  Cormick's  App.,   57   Pa.  54.     But 

*  Uniontown  Building  and  Loan  the  court  will  not  entertain  it  upon 

Association's  App.,  92  Pa.  200.   See  a  motion  to  set  aside  the  execution, 

also     Bank    of     Pennsylvania    v.  Evans  v.  Thibault,  2  Miles  (Pa.), 

Winger,  I  Rawle  (Pa.),295;Konig-  251. 
maker  v.  Brown,  14  Pa.  274;  Adams 
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of  a  subsequent  encumbrance  which  is  a  lien  on  one  only 
of  the  funds,  and  cautioned  against  diminishing  his  security. 
And  the  recording'  of  the  subsequent  encumbrance  is  not 
notice  to  him.*  But  where  the  building  association,  hold- 
ing, besides  a  mortgage  upon  the  borrower's  land,  an 
assignment  of  his  stock  as  collateral  to  his  mortgage,  re- 
leased the  stock,  with  actual  notice  of  the  existence  of  a 
subsequent  mortgage  on  the  land,  it  was  held  that  the 
prior  mortgage  was,  so  far  as  the  right  of  the  subsequent 
one  was  concerned,  satisfied  to  the  extent  of  the  value  of 
the  stock.^ 

Taxation  Upou  Capital-Stock. 

§  495.  Buildiilg  associations,  in  the  absence  of  any 
special  exempting  legislation,^  are  liable  to  taxation  upon 
their  capital  stock  under  general  laws  providing  for  the 
same  upon  the  stock  of  other  corporations.^  The  fund 
which  has  accrued  from  monthly  payments  on  shares,  from 
premiums  and  interest  on  loans,  and  froni  fines,  is  the  full 
amount  of  -  the  capital  stock  and  accumulated  surplus  of 

'  Taylor's  Ex'rs  v.  Maris,  5  Rawle  ■■  The   Bourgignon  Building  As- 

(Pa.),  51;  Quakertown  Building  and  sociation  z/.  The  Commonwealth,  98 

Loan      Association       v.       Server  Pa.  54.     The  Pa.  Act  of  10  Apr., 

23   Leg.   Int.    (Pa.)   259;   Patty  v,  1879,  exempted  building   associa- 

Pease,  8  Paige,  277;  Stuyvesant  v.  tions  from  taxation  upon  stock.  At 

Hone,  1  Sandf  (N.  Y. )  419;  Reilly  the  same  sessionof  the  Legislature, 

V.  Mayer  12  N.  J.  Bq.  55  (59);  the  Act  of  7  June,  1879,  was  passed. 
Cheesborough  z/.  Millard,  i  Johns.  ,  This  was  a  general  revenue  act,  im- 

Ch.  (N.  Y.)  409.  posing  taxes  upon  all  corporations 

2  The  Washington  Building  and  except  such  as  were  named  therein, 
LOan  Association  v.  Beaghen,  27  among  these,  "  savings  institutions 
N.J,  Eq.  99;  because  the  subsequent  when  they  declare  no  dividends." 
mortgagee  had  the  right  to  compel  The  court  held  the  later  act  re- 
the  building  association,  being  the  pealed  the  former,  and  that  build- 
prior  mortgagee,  to  have  recourse  ing  associations  were  not  exempted 
to  the  stock  for  the  payment  of  the  by  the  Act  of  7  June,  1879.  Under 
debt,  before  looking  to  the  land,  theGa.  Act  22  Dec,  1884,  building 
upon  which  both  mortgages  rested.  association    stock    represented   by 

'  And  as  has  been  seen,  they  are  unadvanced  shares  is  taxable  at  its 

not  benevolent  institutions  within  true  market  value  :    McGowan  v. 

a  constitutional    restriction    upon  Savannah   Mut.  Loan  Association, 

legislative    exemption    from    tax-  80  Ga.  515;  5  S.  E.  Rep.  775. 
ation  :    State  v.  McGrath,  95  Mo. 
193,  ante,  ?:459. 
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such  associations ;  the  former  being  the  aggregate  of  the 
monthly  payments  on  stock,  which,  by  the  fundamental 
law  of  the  association,  are  made  obligatory  on  all  stock- 
holders alike ;  while  other  payments,  which  are  in  effect 
optional  with  those  who  make  them,  represent  the  profits 
of  the  scheme,  and  made  up  the  accumulated  surplus.' 
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DISSOLUTION   AND   EFFECTS   OF   DISSOLUTION. 

I  496.  Methods  of  termination  of  building  associations.     Expiration. 

I  499.  Dissolution  by  voluntary  agreement  of  stockholders  and  surren- 
der of  franchise. 

§  502.  Surrender  may  be  inferred  under  certain  circumstances. 

?  503.  Dissolution  by  act  of  Legislature. 

§  504.  Dissolution  by  decree  of  court. 

i  505.  Grounds  of  forfeiture  of  franchises.     Who  entitled  to  ask  it. 

J  508.  Right  of  and  grounds  for  appointment  of  receiver  by  court. 

§511.  Insolvency.     Winding  up  by  receiver. 

§  512.  Who  entitled  to  ask  for  receiver  on  ground  of  insolvency, 

§  514.  Distribution  of  assets  of  insolvent  building  association. 

5  516.  Right  of  members  to  ask  interposition  of  court  to  wind  up  so- 
ciety, when  shares  at  par. 

§  518.  Financial  condition  which  must  be  shown  to  exist.  Mortgages 
of  members  not  assets  for  winding  up. 

§  519.  Effect  of  expiration  of  charter  upon  corporate  powers. 

§  521.  Subsisting  liabilities  of  society. 

§  522.  What  is  equivalent  to  a  dissolution  of  building  association. 

i  523.  Effect  of  dissolution  or  its  equivalent  upon  membership  duties 
and  borrowers'  obligations. 

?  532.  Refusal  of  other  members  to  pay.     Suspension  of  business. 

'  State,  The  Washington   Build-  amount  stated  ;  the  commissioners 

iug  and  Loan  Association,  pros.,  ».  of  appeal  sustained  his  decision; 

Creveling,   39  N.  J.  L.  465;  S   C.  and  the  court  refused  to  disturb  the 

affirmed,  40  N,  J.  L^.  192.     In  this  assessment,  as  an  actual  valuation 

case  the  secretary  of  the  building  of  the  stock,  shortly  after,  showed 

association,when  called  upon  by  the  an  excess  of  f  4000  over  that  amount; 

assessor,  returned  to  him  |ioi,400.-  the  assessment  of  the  tax  being 

00,  as  the  amount  of  bonds,  mort-  upon  the  full  amount  of  the  capital 

gages,  and  notes  then  held  by  the  stock  and  accumulated  surplus.  See 

association  as  securities  for  money  also  State,    Washington    Building 

loaned    to    its   stockholders   and  and    Loan   Association,    pros.,    v. 

others,  as  provided  for  in  its  con-  Hombacker,  42  N.  J.  L.  635;  ante, 

stitution.    The  assessor  declined  to  ^  458  and  notes, 
make    any   deduction     from     the 
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Methods  or  Termination  of  Building  Associations.  Expir- 
ation. 

§  496.  Strictly  speaking,  the  corporate  existence  of  a 
building  association  is  ternjinated  (i)  by  the  expiration  of 
the  franchise  under  original  charter  limitation  upon  its 
continuance,  (a)  in  respect  of  time,  or  (d)  in  respect  of  the 
objects  to  be  accomplished  ;  (2)  by  a  valid  and  executed 
agreement  of  its  members,  or  voluntary  surrender  of  the 
corporate  franchise  ;  (3)  by  the  action  of  the  Legislature ; ' 
and  (4)  by  the  decree  or  interference  of  court. 

§  497.  The  event  whose  happening  puts,  ipso  facto,  an 
end  to  the  society's  existence  is  only  the  first  one  men- 
tioned, the  expiration  of  the  time  for  which  the  corporation 
was  created,  where  the  period  is  fixed  by  the  constating  in- 
strument or  by  the  general  law.^  It  is  immaterial  whether 
the  limitation  as  to  time  be  contained  in  the  general  law 
only,  or  in  the  charter  only,  or  in  both.  If  the  statute 
fixes  the  maximum  time,  the  omission  to  limit  it  by  charter 
to  conform  with  the  statute,  whilst  it  is  a  defect,  is  not  a  fatal 
defect  in  the  instrument,  nor  such  as  to  impair  the  building 
association's  corporate  existence.  The  limitation  will  be 
supplied  from  the  general  law,  and  treated  as  embodied  in 
the  charter  to  conform  with  it.^  Any  charter  grant,  under 
the  general  law,  of  a  period  in  excess  of  its  provisions  will 
be  simply  void.'' 

§  498.  With  this  exception,  there  is  no  such  thing  as 
an  ipso  facto  dissolution  of  the  corporation.     The  misuser 

'  See    Cooper    v.    Oriental    Sav.  not  building  associations.     But,  as 

and  Loan  Association,  100  Pa.  405,  will  be  seen  hereafter,  the  ypith- 

407.  drawal  of  a  number  of  members, 

^  See  Angell  and  Ames,  Corp.,  \  taking  their  money  or  stock  with 
778    a ;     Field,     Corp. ,      §    481 ;  them,  suf&cient  to  cripple  the  so- 
2  Morawetz,  P.  C,  §  1005.     See  id.,  ciety   and  make  its  further   oper- 
§  1009,  as  to  the  effect,  in  general,  ations  useless  or  impossible,  with  a 
of  the  death  of  the  members;  an  view  to  attaining  its' original  pur- 
event  which  dissolves  only   those  pose,  is  in  many  respects  equivalent 
corporations  whose  members  must  to  a  dissolution  of  a  building  asso- 
be  elected  by  vote  of  existing  mem-  ciation.     See  \\  522,  et  seqq. 
bers,   not,   however,   those  whose  '  Miller's  Est.,    2   Pears.     (Pa.) 
membership    is    represented     by  248. 
stock   transferable  by  assignment  *  See  ante,  \  64. 
or  inheritabce,  and  consequently 
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or  nonuser  of  the  franchise  will  not  do  it.'  The  insolvency 
of  the  society,^  the  neglect  or  refusal  of  meriibers  to  con- 
tinue their  stock-payments '  or  the  cessation  of  all  corporate 
acts  and  business^  will  not  do  it.  The  mere  omission  to 
elect  officers  will  not  accomplish  it,'  even  where  this  con- 
tingency is  not  specifically  provided  for  in  the  charter  or 
general  law.*  It  is  the  stockholders,  and  not  the  officers, 
that  constitute  the  corporation.^  The  arrival  of  the  shares 
at  the  value  fixed  as  the  ultimate  one  in  the  charter,  does, 
indeed,  necessarily  bring  the  career  of  the  association  to  a 
close.  "  Whenever  the  assets  of  the  corporation  become 
equal  to  the  par  value  of  all  its  stock,  it  ceases  to  exist,  ex- 
cept for  the  purpose  of  winding  up  its  affairs." '  The  pre- 
cise period,  however,  when  this  occurs  is  so  much  a  matter 
of  calculation,  based  upon  knowledge  necessarily  within 
the  possession  of  the  officers  Of  the  association  exclusively, 
that  its  effect  in  dissolving  the  corporation  can  be  obtained 
only  in  one  of  two  ways,  either  by  voluntary  winding  up, 
or  by  a  decree  of  a  court,  upon  investigation  of  the  affairs 
of  the  society,  at  the  instance  of  one  competent  to  demand 
it,  and  upon  proof  that  the  time  has  actually  arrived  when 
the  assets  of  the  corporation  have  become  equal  to  the  par 
value  of  all  its  stock.^ 


'  See  ante,  ?   310,  and  post,  §§  *  Hoboken  Building  Association 

505-507,  and  ch.  xix.  z;.    Martin,   ubi  supra;   St.   Louis, 

°  Gormerly   v.    The   Port  Rich-  etc.,  Ass' n  f.  Augustin,  supra.  See 

mond  Building  and  Loan  Associa-  also,  S.  P.,  Gormerly  71.  The  Port 

tion,   3  W.   N.   (Pa.)   11;  and  see  Richmond  Building  and  Loan  As- 

post,  §  511.  sociation,  3  W.  N.  (Pa.)  11.     As  to 

^  Kansas  City,  etc. ,  Co.  v.  Sauer,  the  fact  of  there  being  no  officers 

65  Mo.  279.  as  a  ground  for  asking  dissolution, 

<  Hoboken  Building  Association  see  post,  §  510. 

V.  Martin,   13  N.  J.  Eq.  428.     See  «  Hoboken  Building  Association 

also    Watkius    v.    Workingmen's  v.  Martin,  ubi  supra. 

Building   Association,  97  Pa.  514;  '  lb. 

Hekelnkaemper    v.    The    German  »  Hagerman  v.  The  Ohio  Build- 

B.uilding  etc. ,  Association,  22  Kan.  ing    and   Savings  Association,   25 

549;  Thomson  v.  Ocmulgee  Build-  Ohio  St.   186;  Laurel  Run  Building 

ing  and  Loan  Association,  56  Ga.  Association    v.  Sperring,    106  Pa. 

350;  St.  Louis,  etc.,  Association  v.  334. 

Augustin,  2  Mo.   App.    123.      But  ^See,  therefore,   post  §§  519,  et 

see  post,  §§  526-527.  seqq. 
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Dissolution  by  Voluntary  Agreement  of  Stockholders  and 
Surrender  of  Francliise. 

§  499.  It  is  a  well-settled  doctrine,  that,  in  the  absence 
of  charter  or  statutory  provisions  to  the  contrary,  a  private 
corporation  for  pecuniary  gain  may  dissolve  by  surrender 
of  its  franchises  by  agreement  among  its  members.  "  The 
question  as  to  the  unanimity  required  by  the  corporators  in 
order  to  accomplish  a  voluntary  surrender  of  corporate 
franchises  may  depend  upon  the  provisions  of  the  charter. 
If  there  is  no  provision  upon  this  subject,  and  no  definite 
period  of  limita,tion  to  corporate  existence,  it  has  been  uni- 
formly held  that  a  majority  may,  by  resolution,  surrender 
its  charter  ;  but  if  it  is  otherwise  provided  in  the  constat- 
ing instruments,  or  if  the  duration  of  the  corporation  is 
fixed  by  them,  unanimity  of  the  stockholders  is  held  es- 
sential to  a  surrender.'"  In  the  case  of  building  associa- 
tions, the  period  of  duration  is  usually  fixed  either  by 
charter  or  by  general  law.  Hence  the  action  of  members 
looking  towards  a  dissolution  by  agreement  must  be 
unanimous.^  A  mere  majority  cannot  force  it  upon  the 
rest,  against  what  the  latter  conceive  to  be  their  interests. 
So,  it  was  held  in  Pennsylvania  that  the  borrowing  stock- 
holders, who  constituted  the  whole  membership  of  the 
building  association,  except  37,  who  were  non-borrowers, 
could  not,  in  order  to  wind  up  the  concern,  before  the  time 
limited  by  the  charter,  compel  the  few  non-borrowers  to 
accept  a  sum  per  share  less  than  the  amount  fixed  by 
charter ;  and  the  preliminary  injunction  was  continued.' 
And  similarly  in  Indiana,  where  a  building  association  had 
been  incorporated  under  articles  by  which  it  was  to  con- 
tinue in  operation  eight  years,  unless  sooner  able  to  pay 
its  debts  and  redeem  its  stock,  it  was  held  that  a  resolu- 
tion adopted  by  a  majority  before  the  expiration  of  eight 

'  Field,  Corp.,  §  487,  where,  and  »  pfag-  y_  Building  Association,  6 

under  §  486,  the  authorities  on  this  W.  N.  (Pa.)  349.    The  case  of  The 

subject  are  collected.     See  also  i  Hoboken  Building,  Ass'n  v.  Mar- 

Morawetz,  P.  C,  §§  413-414.  tin,   13  N.  J.  Eq.  428,  is  not  an  au- 

'lAs  to  the  status  of  withdraw-  thority  contra;  the  circumstances 

ing  members  in  such  a  proceeding,  having  been  peculiar,  and  the  rul- 

see  ante,  \  109.  ing  of  the  court  dictated  by  them. 
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years,  to  dissolve,  without  the  consent  of  the  complaining 
stockholder,  and  with  unredeemed  stock  outstanding,  was 
void.' 

§  500.  Even  in  the  absence  of  a  distinct  limitation 
upon  a  building  association's  continuance,  expressed  in 
the  charter  or  general  statute  by  naming  the  number  of 
years  for  which  the  franchise  is  granted,  the  fact  that  each 
individual  member  has  in  the  concern  an  interest  accumu- 
lating towards  a  stipulated  final  amount  at  a  rate  giving 
sUfBcient  data  to  calculate,  with  some  degree  of  accuracy,  the 
period  during  which  his  interest  will  continue,  so  fixes  the 
necessary  duration  as  to  him,  that  it  would  appear,  that, 
upon  this  ground,  too,  unanimous  consent  must  be  obtained 
in  order  to  effect  a  valid  agreement  for  the  surrender  of  the 
franchises.  Different  from  most  other  corporations,  the 
charter  of  a  building  association  imposes  upon  it  the  work- 
ing out  of  a  certain  task,^  within  a  given  time,  or  at' least 
by  a  process  whose  known  operation  affords  a  tolerably  ac- 
curate measure  of  the  contemplated  period.  Every  stock- 
holder has  a  right,  secured  to  him  by  the  articles  of  associ- 
ation, to  insist  upon  the  performance  by  the  corporation  of 
this  duty,  or  at  least  to  object  to  its  performance  being 
made  impossible  by  the  act  of  the  corporation  itself.  Nor 
can  the  latter,  under  a  by-law  or  otherwise,  deprive  an  un- 
consenting  stockholder  of  that  right  by  retiring  and  can- 
celing his  shares  against  his  will.'  The  authority  to  pass 
by-laws  is  the  authority  to  pass  such  as  are  consistent  with 
the  articles  of  incorporation,  and  not  a  power  to  subvert 
the  law  of  corporate  existence.''  And  it  has  been  said  that 
the  member  will  not  be  estopped  from  complaining  against 
such  a  course  by  amendments  of  the  corporate  by-laws  en- 
acted before  he  purchased  his  stock,  authorizing  the  direct- 
ors to  set  aside  certain  moneys  for  the  cancellatipn  of  cer- 
tain shares,  or   by   subsequent   amendments   authorizing 

'  Barton  v.  Enterprise  I/5an  and  '  Bergman  v.  St.  Paul  Mut.  Build- 
Building  Association,  114  Ind.  ing  Association,  No.  i,'  29  Minn. 
226;  16  N.  E.  Rep,  486.  275;  13  N.  W.  Rep.  120.  : 

^  See  Pfaff  v.   Building  Associa-  *  Ibid, 
tion  ubi  supra. 
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forced  cancellation  of  shares,  -which  were  submitted  to  by 
others  and  in  the  benefits  of  which,  accruing  to  the  society, 
he  shared.* 

§  501.  But  where  the  stockholders  had  agreed  in  writ- 
ing to  dissolve  the  association,  before  the  period  limited  in 
its  charter  arrived  to  put  an  end  to  its  existence,  it  was 
held  that  such  agreement  was  valid,  and  not  only  bound 
the  stockholders  (who,  it  appears,  had  all  consented  to  the 
closing  out,)  but  was  good  also  against  the  assignee  of  one 
of  them.^  And,  of  course,  a  shareholder  cannot  at  one  and 
the  same  time,  claim  the  benefit  of  a  resolution  to  dissolve 
and  repudiate  the  duties  imposed  by  the  same.^ 

Surrender  may  be  Inferred  Under  Certain  Circumstances. 

§  503.  Mere  nonuser  is  not  ipso  facto  a  surrender.^  But 
the  nature  or  purpose  of  a  building  association  is  such  that 
a  surrender,  by  unanimous  consent,  may  be  inferred  from 
the  'fact  that  one  member  has  been  permitted  to  unite  in 
his  hands  all  the  live  shares  and  all  the  securities  held  by 
the  association.  A  case  occurred  in  Massachusetts,  the  cir- 
cumstances of  which  were  as  follows :  The  association 
was  incorporated  under  St.  1854,  c.  454,  with  power  to  col- 
lect monthly  dues  and  fines,  from  its  members,  etc.  As 
often  as  the  fund  of  the  society  should  amount  to  a  certain 
sum,  it  was  to  be  applied  to  the  redemption  of  the  share  of 
that  member  who  would  bid  the  greatest  sum,  by  way  of 
discount  or  premium,  for  the  privilege  of  taking  out  his 
distributive  share  at  once.  He  should  then  cease  to  be  a 
member,  but  give  bond  and  mortgage  for  the  payment  of 
the  sum  advanced,  namely  monthly  dues,  "  to  be  applied 

'  Ibid.     See  also  People  v.  I/Owe,  '  Central  Building  Association  v. 

47  Hun   (N.  Y.)  577,  reversed  117  Witzell,  13  Phila.  (Pa.)  54. 

N.   Y.   175:   22  N.    E.    Rep.    1016,  <  Angell  and  Ames,  Corp.,  ?  773; 

upon  other  points.  cit.  Regents  of  the  University  of 

^  White  Haven  Loan  and  Build-  Md.  v.  Williams,  9  Gill  and  J.,  365;  ! 
ing  Association  v.  Kelly,  i  Kulp,  9  though  after  long-continued  non- 
I/Uz.  Leg.  Reg.  (Pa.)  9;  and  an  ob-  user,  it  may  be  presumed  that  a 
jection  that  the  association  was  not  corporation  has  surrendered  its 
legally  organized,  or  had  forfeited  franchises  to  the  State:  2  Mora- 
its  Charter,  cannot  be  inquired  into  wetz,  P.  C,  §  ion. 
collaterally.     lb. 
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in  liquidation  of  the  principal  sum,"  interest  monthly  uiitil 
the  monthly  dues  should  amount  to  the  principal  sum,  and 
fines.  Neither  interest  nor  fines  should  be  deducted  in 
computing  the  amount  due  on  the  mortgage.  The  entries 
in  the  books  of  the  secretary  should  be  prima  facie  evi- 
dence against  any  member,  but  an  appeal  might  be  taken 
to  a  meeting  of  the  association.  A  quorum  should  consist 
of  twenty-five  membefs.  Provision  was  also  made  for  the 
election,  duties,  and  removal  of  officers.  On  November 
30,  1866,  the  secretary  of  the  association  purchased  and 
took  assignments  to  himself  of  all  bonds,  mortgages  and 
assets  of  the  association,  and  of  all  unredeemed  shares.  It 
was  held  that  the  mortgagors  might  redeem  upon  payment' 
of  interest  on  their  loans  and  monthly  dues  and  fines  up  to 
Nov.  30,  1866  ;  and  the  reasoning  of  the  court  was  as  fol- 
lows :  "  In  this  condition  of  things  (after  the  assignments 
upon  Nov.  30,  1866),  there  was  no  longer  a  quorum  of 
members  necessary  for  the  transaction  of  business,  no  meet- 
ings could  be  held  to  which  the  plaintiffs  (members)  could 
appeal  from  the  entries  of  the  secretary,  which  are  decided 
by  the  by-laws,  to  \)^  prima  facie  evidence,  nor  for  election 
or  removal  of  officers  to  whom  the  plaintiflFs  (mortgagors) 
must  apply  for  the  redemption  of  their  land  from  the  mort- 
gage, nor  for  any  other  corporate  object  or  purpose.  .  .  . 
The  liability  to  pay  monthly  dues,  or  fines,  or  interest  on 
the  amount  advanced,  cannot  extend  beyond  the  existence 
of  the  corporation.  .  .  .  The  transaction  of  Nov.  30, 1866, 
amounted  to  a  complete  suspension,  at  least,  if  not  to  a 
final  dissolution,  of  the  corporation  by  the  unanimous  con- 
sent of  all  members." '  Similarly,  in  Georgia,  the  fact 
that  a  building  association  had  assigned  all  its  unpaid  loans, 
paid  off  all  its  stockholders  and  ceased  to  transact  any  busi- 
ness was  treated  as  a  virtual  dissolution.^ 


'Cook  V.  Kent,  105   Mass.  246.  and  Loan  Ass'n,   56  Id.  350;  and 

See  also  The  City  Loan  and  Build-  post,    \l    523,  et    seqq.     See    also 

ing  Association  of  Augusta  z;.  Good-  Smith  v  Virgin,  33  Maine,  148. 
rich,  48  Ga.  445;  Goodjrichz/.  The  '  Van  Pelt  v.  Home  Building  and 

City,   etc..  Association,  54  Id.   98;  Loan  Association,   87  Ga.  370;  13 

Thomson   v.    Ocmulgee    Building  S.  E.  Rep.  574. 
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Dissolution  by  Act  of  Legislature. 

§  503.  Building  as.sociations  may  be  dissolved  by  the 
act  of  the  I^egislature,  .wherever  such  action  does  not  im- 
pair the  obligation  of  contracts.'  Where  the  power  to  re- 
peal any  special  charter,  or  all  charters  granted  to  corpo- 
rations, is  reserved  to  the  legislature,  either  in  the  charter 
conferring  the  franchise,  or  in  the, general  acts  for  incorpo- 
ration of  such  societies,  or  in  the  general  laws  of  the  State, 
applicable  to  all'  cases,  or  in  the  constitution  of  the  State, 
the  IvCgislature,  m  its  discretion,  by  virtue  of  its  paramount 
authority  and  of  the  terms  of  its  undertaking  with  the  as- 
sociation, may  exercise  the  power  without  becoming  guilty 
of  any  violation  of  the  original  contract.'' 

Dissolution  by  Decree  of  Court. 

§  504.  In  no  other  way,  except  in  one  of  those  in- 
dicated, can  a  building  association  be  dissolved  without  a 
decree  of  a  competent  judicial  tribunal,  ascertaining  and 
,  declaring  the  forfeiture  or  expiration  of  its  charter,  or  hand- 
ing its  affairs  over  to  an  officer  appointed  by  such  tribunal, 
for  the  purpose  of  winding  up  the  concern,  with  a  view  to 
doing  justice  to.  all  parties  interested.  In  the  exercise  of 
its  franchises,  every  corporation  is  bound  to  respect  rights 
and  observe  its  responsibilities  in  two  directions, — ^towards 
the  State  which  granted  them  and  protects  it  in  the  exer- 
cise of  them  ;  and  towards  the  individual  members  who  are 
directly  and  pecuniarily  -interested  in  the  proper  adminis- 
tration of  the  prerogatives  granted,  as  well  as  towards 
creditors  dealing  with  the  corporation  upon  the  guarantee 
of  the  powers  possessed  by  the  corporation  and  the  as- 
surance of  its  solvency  implied  in  their  legal  exercise.  It 
is  clear,  therefore,  that  where  the  corporation  becomes 
guilty  of  a  departure  from  the  contract  entered  into  with 
the  State,  and  for  the  carrying  out  of  whose  terms  alone 

'  See  ante,  J  65.  the   Legislature    may  appoint   or 

2  See    Field,   Corp.,   J§   478-479;  authorize  the  Governor  to  appoint 

Angell  and  Ames,  Corp.,  §  769;  2  a  person  to  take  charge  of  its  as- 

Morawetz,  P.  C,  §§  1013,  1053  et  sets  for  the  use  of  its  creditors  and 

seqq. — When  a  corporation  is  dis-  stockholders  :    Erie,  etc.,  RR.  Co. 

solved  by  a  repeal  of  its  charter,  v.  Casey,  26  Pa.  287. 
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the  latter  has  obligated  itself  and  granted  its  sanction,  it 
may  at  any  time  interfere  to  enforce  that  penalty  which 
follows  the  unlawful  act,  the  forfeiture  of  the  franchises 
granted.  And  building  associations,  to  whom  the  State 
grants,  from  motives  of  public  policy,  such  extraordinary 
powers  looking  towards  the  accomplishment  of  certain 
definite  objects  favored  by  it,  are  no  exception  to  this  rule. 
Nonuser  and  misuser  may  equally  become  the  ground  of  a 
forfeiture  of  the  charter  at  the  instance  of  the  State.  The 
former  need  scarcely  be  considered  except  as  involved  in 
the  latter ;  for  every  misuser  necessarily  implies  a  neglect 
to  use  the  precise  powers  intended  to  be  given  by  the 
charter,  in  subserviency  of  the  purposes  contemplated  by 
the  same.  But  a  case,  where  a  building  associati9n  simply 
omitted  to  exercise  any  functions,  or  engage  in  any  oper- 
ations by  virtue  of  its  incorporation,  has  not,  it  is  believed, 
ever  come  under  judicial  notice. 

Grounds  of  Forfeiture    of  Franchises.    Who  Entitled  to 
Ask  it. 

§  505'.  A  misuser  of  the  corporate  franchise  is  any  de- 
parture from  the  legitimate  course  of  business  intended  to 
be  sanctioned  by  the  charter,  in  accordance  with  the  Act  of 
I/egislature  under  which  it  is  issued,  whether  the  same  be 
simply  in  excess  of  the  powers  conferred,  or  neglect  of  the 
duties  imposed,  or  involve  a  radical  change  or  disregard  of 
the  purposes  of  the  grant.  "In  general,  to  work  a  for- 
feiture, there  must  be  something  wrong,  arising  from  wilful 
abuse,  or  improper  neglect ;  something  more  than  acci- 
dental negligence,  excess  of  power,  or  mistake  in  the  mode 
of  exercising  an  acknowledged  power.  A  single  'act  of 
abuse,  or  wilful  nonfeasance  in  a  corporation,  may  be  in- 
sisted on  as  a  ground  of  total  forfeiture ;  but  a  specific  act 
of  nonfeasance,  not  committed  wilfully  or  negligently,  not 
producing,  nor  having  a  tendency  to  produce,  mischievous 
consequences  to  any  one,  and  not  being  contrary  to  any 
particular  requisition  of  the  charter,  will  not  work  a  for- 
feiture."' Thus,  the  occasional  taking  of  notes  and 
bills  by  a  building  association,  or  their  acceptance  as  a  mere 
'  Angell  and  Ames,  Corp. ,  §  776. 
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means  of  safe-keeping  and  investment  of  its  funds,  in  the 
course  of  its  legitimate  business,  would  constitute  no  ground 
of  complaint  against  the  society ;  but  if  it  had,  to  any  extent, 
substituted  the  business  of  purchasing  and  discounting 
paper  for  its  legitimate  business,  buying  it  for  the  purpose 
of  gain,  and  with  a  view  to  employing  the  proceeds  in  buying 
again,  that  would  be  a  ground  of  forfeiture.'  So,  also,  would 
be  the  deliberate  acquisition,  holding,  and  dealing  in  more 
real  estate  than  the  law  or  charter  allows  the  building  as- 
sociation to  purchase  and  hold.^  A  similar  wrongful  in- 
tent is  shown  by  the  fact  that  the  articles  of  association,  or 
by-laws,  contain  provisions  not  authorized  by,  or  contrary 
to,  the  general  act,  and  these,  besides  being  utterly  void,' 
may,  therefore,  become  the  ground  of  forfeiture.*  But  it  is 
said,  that,  where  a  corporation  has  abused  or  misused  its 
corporate  power,  but  not  in  any  particular  as  to  which  it  is 
declared  by  statute  that  the  act  shall  operate  as  a  forfeiture 
of  its  charter,  the  court  is  vested  with  a  discretion  to  deter- 
mine, whether  the  corporation  shall  be  ousted  of  its  fran- 
chise to  be  a  corporation,  or  merely  from  the  exercise  of 
the  powers  illegally  assumed.' 

§  506.  Any  material  defect  in  the  proceedings  of  incor- 
poration ;  any  omission  of  a  step  or  performance  of  duty 
made  essential  by  the  act,  in  order  to  render  the  society, 
desirous  of  the  privilege  of  corporate  existence  and  action, 
a  rightful  and  legallly  qualified  party  to  the  contract  with 
the  State,'  whose  form  and  substance  it  is  the  prerogative 
of  the  latter  to  prescribe  and  define ; '  any  fraud  or  mis- 

'  Manufacturers'   &    Mechanics'  Association,  88  Pa.  211;  Rhoads  v. 

Sav.   &    Loan    Co.   v.  Conover,  5  "Soetn^rstown,  etc.,  ubi  supra. 

Phila.   (Pa.)  18     See  also  State  t^.  ^  state  v.  The  Oberlin  Building 

Greenville  Build'g  Ass'n,  29  Ohio  and  Loan  Association,  35  Ohio  St. 

St.  92.  258.    See  also  The  People  v.  The 

2  Miller's    Est.,  2    Pears.    (Pa,)  Troy  House  Co.,  44  Barb.  (N.  Y.) 
248;  Rhoads  v.  Hoernerstown  Build-  625. 

ing  Association,  82  Pa.  180;  and  see  «  Becket  v.  Unibntown  Building 

ante,  §§  303-308.  Association,  ubi  supra ;  Working- 

3  Stiles'  App.,  95  fa., 122;  State  v.  men's  Building  Association  v.  Cole- 
Greenville  Building  Association,  29  man,  89  Pa.  428. 

Ohio  St.  92.  '  '  Martin  v.  The  Nashville  Build- 

■■  Becket  v.  Uniontown  Building      ing  Association,  2   Cold.   (Tenn. ) 
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representation  in  inducing  the  State  to  accede  to  the  re- 
quested grant  of  the  franchise,' — are  equally  breaches  of 
which  the  State  may,  at  any  time,  avail  itself  to  avoid 
the  charter  granted  defectively,  or  to  persons  imperfectly 
qualified  under  the  law,  or  upon  improper  representa- 
tions. 

§  507.  But  all  these  are  grounds  of  which  the  State  alone 
may  avail  itself  in  instituting  proceedings  to  deprive  the 
building  associatioil  of  its  corporate  franchises.  It  is  the 
State  alone  which  is  injured  or  imposed  upon  by  the  wrong- 
doings of  the  cotporation  ;  and  it  is  with  the  State  only 
that  the  latter,  in  rebelling  against  its  sovereign  authoritj', 
or  betraying  its  confidence,  has  violated  the  original  con- 
tract of  recognition  and  protection  subsisting  between  the 
creature  and  the"' creator.  On  grounds  of  misbehavior,  there- 
fore, of  the  building  association  in  its  corporate  capacity,  it 
belongs  to  the  State  alone,  to  revoke,  upon  direct  proceeding 
in  quo  warranto^  and  by  a  decree  properly  promulgated 
through  the  medium  of  its  judicial  tribunals,  or  by  legisla- 
tive exercise  of  the  powers  inhferent  to  its  sovereignty,  the 
privileges  granted  to  the  corporation.  No  private  person 
can  ask  for  its  dissolution^  on  such  grounds,  nor  insist 
upon  the  consequences  with  which  the  State  might  visit 
corporate  misbehavior,  for  the  purpose  of  escaping  his  con- 
tract obligations  with  the  g.ssociation.'  Nor  has  the  State 
the  right  to  interfere  simply  to  redress  private  wrongs.     It ' 

418;   Gordon,    etc.,    v.   The  Win-  the  prescribed  form,  of  a  certain 

Chester  Building    and  Accumula-  proportion  of  its  members, 

ting    Fund    Association,    12  Bush  ^  See  post,   §§  537-539-      A  case 

(Ky  )  no.        '  arose    recently    in    England,  .  in 

,    'See    Pattison    v.    The  Albany  whichcertainmembersofabuilding 

Building  and  Loan  Association,  63  society  endeavored  to  obtain  a  de- 

Ga.  373;  The  Lincoln  Building  and  cree  of  dissolution  against  the  cor- 

Sayings   Association,   appellee,    v.  poration,  on  the  ground  of  irregu- 

Graham,    appellant,    7  Neb.    173;.  larity  in  the  proceedings  of  organiz- 

Same  v.  Benjamin  and  Benjamin,  tion,  for  the  purpose,  later  on,  of 

appellants,  lb.  181.     And  see  post,  enforcing  the  personal  liability  of 

l\  513,  516-517,  537-539.                     '  trustees  who  had  acted,  it  was  sup- 

^  Except  where  the  statute  gives  posed,  illegally.     But  the  court  of 

the  court  the  power  to  dissolve  a  chancery  declined  to  entertain  the 

corporate  body  upon   request,  in  petition.     Glover  v.  Giles,  L.  R., 

18  Ch.  173. 
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is  not  suificient  for  it  to  show  that  a  wrong  has  been  done  to 
some  one ;  the  wrong  must  appear  to  have'  been  done  to 
the'  people,  in  order  to  support  an  action  by  the  people  for 
its  redress, — the  State,  as  an  actor,  representing  the  whole 
people  and  a  public  interest,  and  not  merely  individuals 
and  private  rights.^ 

Right  of,  and  Grounds  for.  Appointment  of  Receiver. 

§  508.  A  temporary  administration  of  the  corporate 
franchises  may,  however,  be  assumed  by  the  courts,  upon 
the  petition  of  proper  parties  in  interest,  and  upon  a  suffi- 
cient showing  of  facts.  Where,  therefore,  it  appears  that 
the  affairs  of  a  building  association  are  managed  in  such  a 
manner  as  to  jeopardize,  beyond  a  reasonable  hope  of  re- 
covery, the  interests  of  its  members  ;  or  that  the  termina- 
tion of  the  society's  present  system  of  operations  is  neces- 
sary to  save  them  from  further  losses,  some  such  having  al- 
ready fallen  upon  them, — it  becomes  a  right  in  them  to  ap- 
ply to  the  courts  for  such  process  and  interference  as  may 
be  proper  in  the  premises.  Mismanagement  of  the  associa- 
tion's affairs  by  its  officers  will,  as  has  already  been  seen, 
give  rise,  under  certain  circumstances,  to  personal  liability 
in  them  to  the  corporation,  which,  upon  the  refusal  of  the 
society  to  enforce  it,  may  be  asserted  by  individual  mem- 
bers suing  for.  the  benefit  and  protection  of  the  whole.'' 
But  where  such  mismanagement  is  going  on,  and  the  mis- 
chief ensuing  therefrom  in  its  nature  irremediable  and  con- 
tinuing, it  also  becomes  the  grouiid  of  an  application  for 
the  appointment  of  a  receiver,  at  the  hands  of  a  court  of 
chancery,  to  take  charge  of  the  association's  affairs  to  the 
best  advantage  of  all  parties  interested.  It  is  said,  in  Vir- 
ginia,' that  a  court  of  equity  has  jurisdiction,  at  the  suit  ^ 
of  unredeemed  shareholders  °  in  a  building  association,  to 

'  People  V.  Lowe,  117  N.  Y,  175;  ''  Redeemed  members,  or  borrow- 

22  N.  E.  Rep.  1016,  per  Earl,  J.  ers,    in   building   associations  are 

''See  ante,  \  194.  not,  in   Virginia,  considered  any 

3  Edelyn  v.  Pascoe,  22  Grattan,  longer  as  members.     See  White  v. 

826.  Mechanics'   Building  Association, 

■"  All  shareholders  are  to  be  made  22  Grattan,  233 ;  Winchester  Build- 
parties:  Cason  V.  Seldner,  77  Va.  ing  Association  v.  Gilbert,  23  Id. 
293-  787. 
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call  the  redeemed  shareholders  to  account,  enforce  pay- 
ment of  what  they  respectively  owe,  and  distribute  the  fund 
among  the  unredeemed  shareholders, — thus  embracing  the 
whole  series  of  steps  necessary  to  bring  about  the  winding 
up  of  the  concern,  by  making  the  corporation  and  its  debt- 
ors all  parties  to  one  bill.^  But,  whilst  the  right  to  appoint 
receivers,  in  proper  cases,  resides  in  the  equity  court,  by 
virtue  of  statutory  powers  conferred  upon  it  to  have  a 
visitatorial  supervision  over, corporations,  this  authority  is 
not  usually  exercised,  in  the  absence  of  express  legislative 
grant,  "  for  the  purpose  of  sequestering  the  effects  of  the 
corporation  and  closing  up  its  affairs,  but  merely  for  the 
purpose  of  using  the  franchises,  and,  through  the  manage- 
ment and  control  of  the  corporate  powers  by  the  receiver, 
to  secure  the  application  of  the  revenues  and  net  profits  of 
the  corporate  business,"  to  the  objects  entitled  to  such  pro- 
tection in  the  eyes  of  a  court  of  equity.^  In  the  case  of 
building  associations,  this  will  practically,  in  most  in- 
stances, amount  to  a  dissolution.^ 

§  509.  The  interposition  of  a  court  of  equity,  by  ap- 
pointing a  receiver  for  a  building  association  and  enjoining 
its  officers  from  interfering  in  its  affairs,  at  the  suit  of 
shareholders  alleging  mismanagement,  fraud,  and  gross 
negligence  in  the  officers,  should  not  ordinarily  be  granted 
without  giving  the  association  an  opportunity  to  be  heard 
by  answer ;  or,  if  thisfcannot,  from  the  nature  of  the  case,  be 
done,  it  becomes  the  duty  of  the  complainant,  not  only  to 
show  that  he  has  an  interest  in  the  property  in  dispute,  but 
that  the  interference  of  the  court  is  absolutely  necessary  to 
preserve  it  from  loss  and  injury/     But  where  a  bill  filed  by 

•  The  bill  is  not,  thereby,  made  See  also  Estate  of  National  Savings 
obnoxious  to  the  objection  of  mul-  Loan    and    Building    Association, 
tifariousness,   but  looks  to  doing  9   W.   N.    (Pa.)   79;    Goodrich   v. 
complete  justice  to  all  the  parties;  City  Loan  and  Building  Associa- 
Edelyn  v.  Pascoe,  ubi  supra.     But  tion,  54  Ga.  98. 
upon  such  a  proceeding,  in  taking  ^  Field,  Corp.,  \\  415-417. 
the  account  of  the  redeemed  share-    ,      '  See  post,  \\  522,  et  seqq. 
holders,    interest    is    not    to    be  ^  Frostburg  Building  Association 
charged    upon    the    interest   and  v.   Stark,  47  Md.  338;  cit.  Blond- 
premiums  charged  against  them  on  heim     v.     Moore,     11    Id.     365; 
the  books  of  the  association.     lb.  Triefert      v.      Burgess,    lb.    452; 
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members  charged  the  officers  of  the  building  ass9ciatioti 
with  gross  and  fraudulent  mismanagement,  breach  of  by- 
laws, and  connivance  with  defaulting  officers,  setting  forth 
these  matters  specifically :  and  averred  that  the  directors 
had  refused  to  take  steps  to  recover  the  amount  due  by  the 
defaulting  officers  ;  that  they  were,  at  the  time,  doing  busi- 
ness without  a  treasurer  and  bonded  secretary ;  that  the 
mismanagement,  fraud  and  negligence  still  continued ;  and 
that  the  building  association,  although  long  enough  in  op- 
eration to  have  redeemed  all  its  shares,  was  $24,700  in 
debt,  accompanying  the  bill  with  an  exhibit,  the  report  of 
a  committee  of  shareholders  appointed  to  investigate  the 
association's  affair?,  showing  that  they  could  find  no  records 
of  the  minutes  of  the  proceedings  of  the  Board  of  Direct- 
ors, but  sustaining  the  bill  in  every  respect  upon  data  se- 
cured otherwise  and  from  various  other  sources ; — it  was 
held  that  the  court  was  justified  in  granting  the  injunction 
and  appointing  a  receiver  in  an  ex  parte  proceeding,  no 
answer  having  been  filed  by  the  building  association  deny- 
ing the  bill,  and  tio  motion  being  made  by  it,  •  on  the 
strength  of  such  a  denial,  to  dissolve  the  injunction  and 
discharge  the '  master.^  A  fortiori^  if,  upon  examination 
into  the  facts  of  the  case,  these  were  found  to  sustain  the 
bill,  would  the  decree  granting  the  injunction  and  appoint- 
ing a  receiver  be  proper,  in  the  case  of  a  building  associa- 
tion as  in  that  of  other  corporations. 

§  510.  But  the  mere  allegation  that  the  building  asso- 
ciation was  without  any  responsible  officers  does  not  seem 
to  be  a  sufficient  ground  for  asking  the  interposition  of  a 
court  of  equity,  even  if  coupled  with  an  averment  of  the 
I  society's  insolvency.^ 

Nusbaum   v.   Stein,    12   Md.    315;  W.N.  (Pa.)  11.     See  also  Hoboken 

Owen  V.  Haman,   4  H.   L,.  C.  997,  Building  Association  v.  Martin,  13 

1032.  N.  J.  Eq.  428.     In  the  former  case 

'The  Frostburg  Building  Asso-  (Gormerly  z;.  Port  Richmond,  etc., 
ciation  ».  Stark,  47  Md.  338.  The  Association)  it  seems  that  the  mem- 
building  association,  in  this  case,  ber  petitioning  was  also  a  creditor, 
rherely  appealed  from  the  ex  parte  and  petitioned  as  such  whilst  he  had 
decree  of  the  court  below.  an  adequate  remedy  at  law.     It  is 

2  Gormerly  v.  The  Port  Richmond  ruled  without  opinion ,  but,  it  would 

Building  and  Loan  Association,  3  seem,  correctly  upon  principle. 


§5U.]      DISSOI.UTION  AND  EFFECTS  OP  DISSOLUTION.  497 

Insolvency.    Windiug  up  by  Receiver. 

§  511.  Insolvency  does  not  ordinarily  dissolve  a  cor- 
poration.' In  general,  it  "neither  impairs  its  power  to 
manage  its  own  afTairs,  nor  converts  its  property  into  a  trust 
fund  for  the  benefit  of  its  creditors."^  It  does  not  neces- 
sarily dissolve  a  building  association.'  But  the  insolvency 
of  a  building  association  is  a  peculiar  thing.  As  intimated 
by  lyudlow,  P.  J./  the  number  and  extent  of  outside  cred- 
itors are  necessarily  limited.  It  would,  therefore,  be 
scarcely  conceivable  that  the  assets  of  a  building  associa- 
tion should  shrink  in  so  remarkable  a  manner  as  to  leave 
such  claimants  in  a  position  of  inability  to  reimburse  them- 
selves by  process  of  law.  No  case,  it  is  believed,  has  oc- 
curred in  which  this  was  the  ground  of  a  successful  appli- 
cation for  the  appointment  of  a  receiver.  On  the  contrary, 
it  has  been  repeatedly  asserted  by  the  courts  that  the  ap- 
plication must  proceed  from  persons  interested  and  suing 
as  members.  It  is  the  inability  of  the  building  associa- 
tion, not  to  pay  its  outside  debts  (for  that  does  not  seem  to 
have  ever  occurred,  and,  in  the  nature  of  things  can  scarcely 
be  thought  of),  but  to  satisfy  the  demands  of  its  own 
members,    that   has   been   recognized   as   an    insolvency.' 

1  Railway  Co.  v.  Fitler,  60  Pa.  to  the  corporation's  creditors.  The 
132;  Wide  V.  Jenkins,  4  Paige  (N.  Chambersburg  Woollen  Co.  z/.  The 
Y.),  481;  BrinkerhoflF  v.  Brown,  7  Chambersbtirg  Manufacturing  and 
Johns.  Cli.  (N.  Y.)  217;  Mickles  v.  Building  Association,  31  Leg.  Int. 
Rochester  Bank,  11  Paige  (N.  Y.),  (Pa.)  357.  And  see  Peto  v.  Ham- 
118;  Barclay  v.  Tallman,  4  Edw.  mond,  8  Jur.,  N.  S.  550;  31  L.  J., 
Ch.  (N.  Y.),  123;  State  v.  State  Ch.  354;  30  Beav.  495. 
Bank  of  Maryland,  6  Gill  and  '  Gormerly  v.  Port  Richmond 
Johns.  (Md.)  205;  Rollins  v.  Clay,  Building  and  IvOan  Association,  3 
33  Maine,  132.  Even  insolvency  W.  N.  (Pa.)  11. 
and  assignment  of  all  the  corporate  ■■  In  re  Assigned  Estate  National 
property  for  the  benefit  of  creditors.  Savings,  I/Oan  and  Building  Associ- 
or  the  appointment  of  a  receiver,  ation,  9  W.  N.  (Pa.)  79. 
will  not  extinguish  the  franchise  or  •  ^  "The  insolvency  of  such  an  in- 
put an  end  to  the  corporate  exist-  %'a.'L\s!a.Qn.'\^sui  generis.  There  can 
ence:  2  Morawetz,  P.  C.,  §  loio.  be,   strictly  speaking,    no    insolv- 

^  Angell  and  Ames,  Corp  ,  \  ^770,  ency,  for  the  only  creditors  are  the 
cit.  Pondville  Co.  v.  Clarke,  25  stockholders  by  virtue  of  their 
Conn.  97.  But  a  sale  by  an  insol-  stock.  The  so-called  insolvency  is 
vent  corporation  of  its  real  estate  to  .  such  a  condition  of  the  affairs  of 
a  stockholder  for  stock,  makes  such  the  association  as  reduces  the  avail- 
purchaser  liable  for  its  value  in  cash  able  and  collectible  funds  below  the 
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When  that  condition  does  arise,  it  does  not,  of  course,  put 
an  immediate  stop  to  the  corporate  existence  of  the  associ- 
ation. The  members  may  go  on,  and  may,  with  additional 
time  and  some  sacrifice,  continue  the  organization  until  its 
losses  have  been  made  up,  its  treasury  refilled  and  its  stock 
brought  to  par.  The  practical  difiiculties  in  the  way  of 
such  a  course,  however,  its  tediousness  and  unprofitable 
character,  make  it  ordinarily  an  impossible  one.  The  bur- 
den upon  the  investing  members  would  be  greatly  in  excess 
of  anything  originally  contemplated  ;  that  upon  the  bor- 
rowing members  would  be  well-nigh  ruinous.  Hence  the 
insolvency  of  a  building  association,  leaving  no  prospect 
of  a  consummation  of  its  initial  design,  is  recognized,  if 
not  as  a  dissolution  of  it,  at  all  events  as  a  suflBcient  ground 
for  the  abandonment  of  the  enterprise  and  for  proceeding 
to  wind  up  the  corporation.  In  such  case,  the  method  to 
pursue  is  by  way  of  petition  by  members  to  the  court  for 
the  appointment  of  a  receiver.  For  where,  upon  that 
ground,  the  winding  up  of  a  building  association's  affairs 
becomes  desirable,  it  has  been  said  in  Pennsylvania,  that 
the  proper  course  is  through  a  court  of  equity,  by  means  of 
a  receiver,  and  not  by  an  assignment  of  its  property,  under 
the  insolvency  laws,  to  an  assignee  for  the  benefit  of  cred- 
itors.' The  case  in  which  this  question  arose  is  peculiarly 
illustrative  of  the  difficulties  which  a  mere  assignee  would 
encounter,  and  to  which  he  might  eventually  have  to  suc- 
cumb. The  building  association  was  a  serial  one,  incor- 
porated in  1866.  It  continued  issuing  series  of  stock  until 
1878,  when,  on  Aug.  29,  by  an  almost  unanimous  vote,  an 
assignee  for  the  benefit  of  creditors  was  put  in  charge  of 
its  affairs.  Two  years  previously,  the  first  series,  declared 
full  at  |i8o  per  share,  had  matured,  and  part  payments  on 

level  of  the  amount  of  stock  al->  cup,  Distr.  Judge  (U.  S.  Circ.  Ct., 

ready  paid  in.     The  association  is  N.  D.  Ill  ) 

said  to  be  insolvent  when  it  cannot  •  In  re  Assigned   Estate  of  The 

pay  back  to  its  stockholders  the  National  Savings,  Loan  and  Build 

amount  of  their  actual  contribu-  ing  Association,  9  W.  N.  79.    See 

tions,  dollar  for  dollar:"    Towle  z^.  however,  Christian's  App.,  102  Pa 

American  Building,  Loan  and  Inv.  184,  189,  that  the  same  results  may 

Soc,  61  Fed.  Rep.  446,  per  Gross-  be  accomplished  under  an  assign- 
ment for  benefit  of  creditors. 
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account  had  been  made  to  its  holders.  No  other  series  had 
matured.  Before  the  auditor,  appointed  by  the  court  to 
make  distribution  of  the  balance  appearing  from  the  as- 
signee's account  filed  to  be  in  his  hands,  appeared  (i)  the 
owners  of  shares  in  the  first  series,  who  held  orders  upon" 
the  treasurer,  on  which  part  payment  had  been  made,  and 
who  claimed  the  full  value  of  the  stock  as  ascertained  at 
its  maturity  ;  (2)  withdrawing  members  who  had  given  no- 
tice prior  to  the  assignment,  some  holding  orders  upon  the 
treasurer  for  what  was  due  them,  and  all  claiming,  in  ac- 
cordance with  the  constitution  and  by-laws,  the  amount  of 
the  money  they  had  paid  in,  together  with  six  per  cent,  in- 
terest after  the  first  year ; '  (3)  the  holders  of  shares  in  the 
second  and  subsequent  series  who  had  not  given  notice  of 
withdrawal,  and  claimed  that  division  of  the  assets  should 
be  made  among  all  claimants  pro  rata.  The  latter  course 
was  adopted  by  the  auditor,  and  the  whole  matter  was 
brought  before  the  court  upon  exceptions  filed  by  the  hold- 
ers of  the  first  series,  to  his  report.  President  Judge  Ivud- 
low,  in  his  opinion,  said  that  a  building  association,  from 
the  nature  of  its  business  and  limited  extent  of  its  legiti- 
mate operations,  could  have  but  few  creditors  strictly  so 
called  ;  that  the  organization  is,  in  fact  and  in  law,  a  part- 
nership with  corporate  rights,  in  which  every  stockholder 
is  a  member ;  and  that,  whilst  it  may  be  true  that  every 
stockholder  may  recover,  a  judgment  against  the  corpora- 
tion when  his  right  to  receive  his  certain  share  has  become 
perfected,  and  thus  become,  in  a  sense,  a  creditor,  yet  the 
peculiar  nature  of  the  constitution  and  by-laws  of  a  build- 
ing association  clearly  indicate  that  an  assignment  for  the 
benefit  of  creditors  could  never  be  intended  to  reach  such 
creditors  as  the  members  of  a  building  association  must  be, 
who  have  even  obtained  judgment  upon  their  claims.  The 
execution  of  such  a  judgment  might,  at  the  discretion  of 
the  court,  be  deferred  in  order  to  give  the  building  associa- 
tion a  reasonable  time  to  collect  money  enough  to  satisfy 
its  withdrawing  member, — a  right,  which,  as  opposed  to  an 
ordinary   creditor,   would    not   be    conceded   to   it.     The 

'  See  Pennsylvania  Act  12  April,  1859. 
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learned  judge,  therefore,  held,  that  under  an  assignment 
like  the  one  executed  in  this  case,  the  creditors,  within  the 
meaning  of  the  assignment  laws,  were  not  those  whose 
claims  depended  upon  a  former  membership  in  the  associa- 
tion and  consequent  ownership  of  its  stock,  no  matter  to 
what  series  the  stock  owned  might  belong  ;  and  he  directed 
that  the  general,  outside  creditors  of  the  association,  if 
there  be  any,  should  be  at  once  paid,  and  intimated,  that, 
this  having  been  done,  upon  a  petition  in  the  usual  form 
being  presented,  he  would  order  a  reconveyance  of  the  en- 
tire property  remaining  in  the  assignee's  hands  to  the 
building  association  ;  whereupon  a  bill  in  equity  should  be 
prepared  at  the  suit  of  those  interested  in  a  final  settle- 
ment, in  which  it  should  appear  that  the  corporation  was 
insolvent,  that  its  assets  might  be  lost,  and  that  by  the  ap- 
pointment 6i  a  receiver  the  rights  of  all  would  be  pro- 
tected. Then,  if  the  case  be  a  proper  one  upon  the  bill, 
answers  and  proofs,  a  receiver  would  be  appointed,  by  a 
cautious  and  prudent  policy  to  wind  up  the  affairs  of  the 
concern,  and  the  assets  so  marshalled  and  distributed  by  a 
final  decree  as  to  do  justice  to  all  parties.* 

Who  Entitled,  to  Ask  tor  Keceiver  on  Groiiud  of  Insolvency. 

§  512.  Whilst  the  propriety  of  a  court  of  equity  assum- 
ing to  protect  the  interests  of  all  claimants  upon  a  build- 
ing association  which  is  shown  to  be  insolvent,  by  putting 
a  receiver  in  charge  of  its  property,  in  order  "  by  a  cautious 
and  prudent  policy  to  wiiid  up  the  affairs  of  the  concern," 
appears  never  to  have  been  questioned  ;  yet,  because  of 
the  peculiar  character  of  that  which  alone  constitutes  in- 
solvency in  a  building  association,  it  is  not  every  person 
having  a  demand  upon  it  who  can  have  a, standing  to 
move  the  court  to  action.  Such  standing  is  accorded  only 
to  claimants  in  the  character  and  capacity  of  stockholders. 
It  has  been  held  in  England  that  an  order  to  wind  up  a 
building  association,  whose  rules  do  not  give  it  express 
power  to  borrow,  may  be  obtained  upon  the  petition  of  a 
person,  who,  under  the  rules  of  the  society,  has  deposited 

'  In  re  Assigned  Estate  National      ciation,  9  W.  N.  (Pa.)  79. 
Savings,  lyoan  and  Building  Asso- 
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money,  with  a  view  of  becoming  a  shareholder,  biat,  before 
becoming  one,  has  given  proper  notice  to  withdraw  the 
money,  and  been  unable  to  obtain  it.  But  such  petition 
must  not  be  a  mere  creditor's  petition.  It  must  express  that 
the  petitioner  is  a  creditor  in  respect  of  money  advanced 
by  him  as  a  member  of  the  society,  which  he  has  given 
notice  to  withdraw.^  And  in  Pennsylvania,  the  court  re- 
fused to  take  the  action  prayed  for— rviz.,  dissolution — in 
the  petition  filed  by  a  shareholder,  who  was  also  a  creditor, 
in  the  capacity  of  creditor,  although  the  building  asso- 
ciation was  insolvent  and  had  no  responsible  officers.^ 

§  513.  In  England,  a  petition  was  presented  by  four 
members  of  a^  permanent  building  association,  whose  shares 
had  been  advanced  on  mortgage,  for  winding  up  the  so- 
ciety. One  of  the  rules  of  the  society  gave  the  t?ustees 
power  to'  borrow  any  money  that  might  be  necessary  for 
the  purposes  of  the  society.  Under  this  power,  considerable 
sums  had  been  borrowed  on  deposit,  and  some  of  the  de- 
positors pressed  for  their  money,  which  the  society  was 
unable  to  pay  without  calling  on  its  members.^  The  com- 
mittee of  the  society  had  accordingly  proposed  that  the 
business  should  be  transferred  to  another  company  and  the 
society  wound  up,  to  which  the  great  majority  of  the 
shareholders  had  agreed.  After  the  petition  was  presented, 
the  creditors  of  the  society  executed  a  release  to  the  peti- 
tioners from  their  debts,  and  the  committee  offered  to 
effect  a  transfer  of  their  mortgages.  It  was  held,  that,  as 
the  release  of'  the  petitioners  operated  as  a  release  to  the 
whole  society,  the  petitioners  were  under  no  direct  or  in- 

'  In  re  Queen's  Benefit  Building  isfy  him.     See  ante,  ?§  112-116,  as 

Society,  4  L.  J.  ,Ch.  381;  2  I,.  T.,  to  stay  of  execution  in  similar  cases 

N.  S.  346;  19  W.  R.  597,  762;  L.  R.,  in  America. 

6  Ch.  815.     And  see.  In  re  Planet  2  Gormerly  !<.  The  Port  Richmond 

Benefit  Building  and    Investment  Building  and  Loan   Association,  3 

Society,  I<.  R.,  14  Eq.  441;  41  I.. J.,  W.    N.    (Pa.)    ii.     But  a  member 

Ch.  738;  20  W.  R.  935;  27  li.  T.,  N.  may   compel  settlement  of  an  ex- 

S.  638,  showing  that  a  withdrawing  pired    series    by    bill    in    equity, 

-member's  petition  for  a  winding  O'Rourke    v.  West  Pennsylvania 

up  order  under  the  statute  will  not  Loan  and  Building  Association,  93 

be  granted  where  the  society  is  per-  Pa.  308.     And  see  ante,  §  120,  and 

fectly  solvent,  but  requires  time  to  post,  §§  516-517. 
realize  on  its  assets  in  ordfer  to  sat- 
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directed  liability  in  respect  of  the  existing  debts,  that,  the 
society  being  one  of  unlimited  liability,  and  the  rule  as  to 
borrowing  ultra  vires,  the  insolvency  was  not  proved  ;  and 
that  the  interest  which  the  petitioners  had  in  the  profits, 
as  advanced  members,  was  not  sufficient  to  induce  the 
court  to  make  a  winding  up  order  contrary  to  the  wishes 
of  the  great  majority  of  the  other  members.  The  petition 
was,  therefore,  dismissed  without  costs.' 

Distribution  of  Assets  of  Insolvent  Building'  Association. 

§  514.  The  principles  upon  which  distribution  of  the 
assets  of  an  insolvent  building  association  is  to  be  made, 
are  not  altogether  free  from  difficulty.  That,  as  between 
outside  creditors,  and  stockholders,  the  former  are  first  en- 
titled jfo  satisfaction  of  their  demands,  ahead  of  all  claims 
based  on  stock  holdings,  is  too  plain  for  discussion.^  That 
persons  who  claim  as  depositors  with  the  associa;tion  must 
rank  as  outside  creditors  where  their  character  as  depositors 
does  not  involve  that  of  members  and  is  unaffected  by  the 
incidents  of  membership,  is  equally  plain  and  has  been  ex- 
pressly decided.^  That  shareholders  may,  at  the  same 
time,  be  outside  creditors,  (general  creditors  or  depositors,) 
and  that  they  may,  therefore,  be  entitled  both  as  such 
preferentially  and  as  inexahtis  pari  passu  with  other  stock- 
holders to  share  in  the  distribution,  cannot  be  doubted.^ 
Nor  again  is  there  any  room  for  question  that  holders  of 
prepaid  stock,  under  an  arrangement  securing  to  them  re- 
payment of  the  amount  in  excess  of  dues  actually  accrued, 
are  entitled  to  repayment  of  such  amount  in  advance  of  the 
ordinary  members,'  or  that  holders  of  priority  or  preference 
stock  are  to  be  preferred  to  the  latter."  Neither,  where  all 
these  denjands  have  been  satisfied,  and  there  remains  a 
fund  to  be  distributed  among  the  shareholders  as  such,  is 

,'  In  re  Professional,  etc.,  Benefit  ^  Criswell's  App.,  100  Pa.  488. 

Build.  Soc,  I,.  R.  6  Ch.  856;  25  L.  "  See  Pa.  cases  in  preceding  notes, 

T.,  N.  S.  397;  19  W.  R.  1153.  and  ante,  I  254. 

2  In  re  Mutual,  etc.,  Soc.  30  Ch.  '  jnunhall  v.  Boedecker,  44  111. 

D.  434;  Christian's  App.,    104  ,Pa.  App.  13T. 

184;  Kisterbock's  App.,  50  id.  483;  «  Murray  v.  Scott,  9  App.  Gas.  519. 
Ass'd  Est.Nat'lS.l  I,.  andB.  Ass'n, 
9W.  N.  (Pa,)79. 
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it  doubtful  that  all  of  them,  including  the  borrowing  mem- 
bers, are  entitled  to  shaxe  pro  rata  in  it.'  But  where  this 
is  not  the  case,  where  all  cannot  be  paid  in  full,  there  are 
ordinarily  several  classes  of  members  advancing  con- 
tradictory claims  ;  to  wit,  members  who  have  given  notice 
of  withdrawal  and  the  period  of  whose  required  noticemay 
have  expired  before  the  proceedings  to  wind  up  were  in- 
stituted, and  members  who  have  given  no  such  notice, — 
and  in  serial  and  some  other  associations,  holders  of  ma- 
tured and  holders  of  unmatured  stock.  The  tendency  of 
the  English  courts,  whilst  recognizing  that  a  withdrawing 
member  is  not  a  creditor  of  the  association  in  the  ordinary 
sense  of  the  word,  has  been  to  allow  them  a  preference  sup- 
posed to  be  based  in  the  rules  of  the  society  over  those  who 
have  given  no  withdrawal  notice.  Thus,  where  the  rules 
directed  that  members  might  withdraw  the  sums  subscribed 
by  them  "  provided  the  funds  permit,"  it  was  decided  that 
such  of  the  members  as  had  given  notices  sufficiently  early 
for  the  time  required  by  the  rule  to  have  expired  before  the 
winding  up  must  be  paid  before  the  others.  The  question 
was  said  to  depend  principally  on  the  construction  of  the 
rules.  It  had  been  argued  that  they  were  only  made  for 
carrying  on  a  going  concern,  and  were  not  applicable  in 
the  winding-up.  Biit  that  was,  in  fact,  calling  on  the 
court,  so  soon  as  a  proceeding  in  the  winding-up  came  be- 
fore it,  to  throw  the  rules  under  the  table.  As  well  might 
one  contend  in  a  case  of  partnership  that  because  the 
articles  were  made  for  a  going  concern  they  were  not  ap- 
plicable in  a  dissolution.  The  question  was,  what  were  the 
rights  by  contract  between  the  joint  members  with  regard 
to  the  property  existing  before  the  winding-up  ?  They 
must  be  treated  in  the  same  way  after  the  winding-up  as 
before.  It  was  unnecessary  to  decide  whether  the  with- 
drawing members  were  creditors  or  not,  or  whether  they 
ceased  to  be  members.^  They  were  not  creditors  in  the 
same  sense  as  the  outside  creditors,  no  doubt.     But  assum- 

'  Seibel  v.  Victoria  Building  As-      see  People  v.  I^owe,  117  N.  Y.  175; 
sociation,   43   Ohio  St.    371;    And      22  N.  E.  Rep.  1016. 

2  See  ante,  §§  109-1 10. 
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ing  that  they  still  remained  members  as  between  them- 
selves and  those  who  gave  no  notice  of  withdrawal,  it  was 
said  there  was  an  agreement  that  those  who  gave  notice 
should  be  paid  out  of  a  particular  fund,  and  that  its  ex- 
istence was  a  condition  precedent  to  their  being  paid,  and 
that  as  that  particular  fund  did  not  exist  before  the  wind- 
ing-up they  were:  no  more  entitled  than  those  who  had  not 
given  notice.  It  was  said  that  the  fund  must  be  money 
ready  to  be  handed  over, — cash  in  the  bank.  It  was  im- 
possible to  construe  the  words  "  provided  the  funds  per- 
mit," so  strictly.  They  meant  provided  there  was  money 
to  pay  without  making  calls,  and  the  rule  meant  that  those 
who  had  given  notice  should  be  paid  before  others.  That 
was  the  agreement  between  the  members  expressed  in  the 
rules.  Accordingly  the  withdrawing  members  were  allowed 
priority  over  their  fellows  who  had  not  withdrawn.^  A 
qualification  of  this  rule  introduced  by  later  decisions  denies 
preference  to  withdrawing  members  whose  notices  are  given 
when  the  insolvency  of  a  society  has  become  known  to  exist,^ 
or  after  the  winding-up  has  begun.^  It  must,  however,  be 
evident  that,  regarding  the  provisions  for  withdrawal  as  a 
contract  between  the  members,  there  is  no  reason  for  de- 
claring it  abrogated  any  more  by  the  fact  that  insolvency 
had  become  known  or  that  proceedings  in  consequence  of 
insolvency  had  been  begun  when  the  notice  was  given, 
than  by  the  fact  that  insolvency  exists  when  the  notice  is 
to  become  effectual  by  entitling  the  party  to  be  paid.  It 
has  been  held  to  be  competent  for  members  of  a  building 
society  in  England,  by  an  instrument  of  dissolution,  to  vary 

'  In  re    Blackburn  and    District  the  true  construction  of  the  rules 

Benefit  Building  Society  (C.  A.)  48  as  to  withdrawals  gave  no  priority 

L.  T.  Rep. ,  N.  S.  134.     See  also  In  to    withdrawing     members     over 

re  Norwich  and  Suffolk  Provident  those  who  had  given  no  notice  to 

Building  Soc,  ex  parte  Rackham,  withdraw,  and  that  the  assets  must 

45   Iv.  J.,   Ch.  D.   785;  Barnard   v.  be    divided    ratably  amongst  the 

Tomson,  [1894]  i  Ch.  374;  Walton  members  in  proportion  to  the  sums 

V.  Edge,  10  App.  Cas.  33;  Brownlie  paid  on  their  shares  (whether  paid 

V.  Russel,  8  id.  235. — In  re  Alliance  in  advance  or  not. ) 

Society,  49  L.   T.  Rep.,  N.  S.  73,  =  In  re  Sunderland,  etc.,  Building 

which,  though  not  strictly  a  build-  Soc,   24  Q.   B.   D.  394;  Kemp  v. 

ing  society,  was  in  many  respects  Wright,  [1894]  2  Ch.  462. 

constituted  like  one,  it  was  held  that  ^  Brownlie  v.  Russel,  supra. 


§  5I4']      DISSOLrTION  AND  riPPBCTS  OP  DISSOLUTION.  505 

the  rights  of  members  under  the  rules  by  a  provision  in  the 
instrument  that  members  who  have  given  notice  of  with- 
drawal shall  have  no  preference  or  priority  over  members, 
who  have  not  given  such  notice.'  Yet,  if  the  right  of  the 
former  to  be  paid  preferentially  was  a  contract  right  and 
absolute,  how  could  it  be  taken  away  from  them  by  the  act 
of  the  others  after  it  had  become  vested  ?  ^  The  truth  is 
that  there  is  implied,  in  the  very  essence  of  the  building 
association  scheme,  an  agreement  between  the  members  of 
every  association,  in  the  light  of  which  all  other  agree- 
ments, and  all  rules  and  by-laws,  must  be  read,  and  to 
which  they  must  be  conformed  :  and  that  is  the  agreement 
that  all  burdens  shall  be  equally  borne,  as  well  as  all 
profits  equally  shared, — that  the  whole  enterprise  shall  be 
conducted  and  the  rights  and  obligations  of  the  participants 
in  it  shall  be  adjusted  upon  a  basis  of  strict  mutuality, 
equality  and  fairness.  To  permit  one  member,  or  one  set 
of  members  to  be  paid  in  full  at  the  expense  of  others  who 
get  less  is  not  to  -carry  out  that  scheme  or  agreement,  unless 
there  is  something  which  gives  the  former  an  equity 
superior  to  the  latter,  whereby  they  have  a  better  and 
stronger  claim  upon  the  property  of  the  association. 
Where  one  has  subscribed  to  and  paid  up  stock  upon  a  dis- 
tinct understanding  that  it  is  to  be  preferred  over  that  of 
others  who  have  paid  less,  there  is  such  a  superior  equity. 
But  there  is  nothing  in  the  mere  fact  that  one  has  given  a 
certain  number  of  days'  notice  that  he  wants  his  money, 
whereby  he  is,  ipso  facio,  invested  with  an  equity  to  re- 
ceive it  superior  to  that  of  one  who  has  not  given  such 
notice.  There  is,  therefore,  nothing  to  counterbalance, 
much  less  to  outweigh,  the  inequitableness  of  permitting 
him  to  take  the  fund  belonging  to  his  fellows  in  order  to 
pay  himself.  The  ■  true  rule  upon  this  subject  is  undoubt- 
edly that  laid  down  by  the  Supreme  Court  of  Pennsylvania : 

•  Kemp  V.  Wright,  [1894]  2  Ch.  testified  by  their  signatures,    and 

462.    The  Act  of  1874  (37  and  38  setting  forth,   inter  alia,  "the  in- 

Vic. ),  I  32,  permits  dissolution  by  tended  appropriation  or  division  of 

an   instrument  signed    by    three-  the  funds  and  property  of  the  so- 

fourths  of  the  members  holding  not  ciety. ' ' 

less  than  two-thirds  of  the  stock,  '  =  See  ante,  ?§  109-110. 
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"  When  a  building  association  has  failed  to  fulfill  the  ob- 
ject of  its  creation  and  has  become  hopelessly  insolvent.  .  . 
after  expenses  incident  to  the  administration  of  its  assets 
are  deducted,  the  general  creditors,  if  any,  should  be  first 
paid  in  full,  and  the  residue  of  the  fund  should  be  dis- 
tributed, pro  rata^  among  those  whose  claims  are  based 
upon  stock  of  the  association,  whether  they  have  with- 
drawn and  hold  orders  for  the  withdrawal  value  thereof,  or 
not.  Both  classes  are  equally  meritorious,  and  in  marshall- 
ing the  assets  neither  is  entitled  to  priority  over  the  other. 
The  claims  of  each  are  alike  based  upon  their  relation  to 
the  association  as  members  thereof:" '  It  is  but  a  logical 
carrying  out  of  this  principle,  that,  in  cases  of  insolvency 
of  associations  in  which  a  question  of  distribution  can  arise 
between  holders  of  matured  and  holders  of  unmatured 
stock, — e.  ^.,  in  a  serial  association, — no  preference  is  to  be 
accorded  to  the  former,  but  both  classes  are  to  share  pro 
rata  in  what  is  left  after  satisfying  outside  creditors,^  other 
preferred  claimants  being  out  of  the  way.  In  short,  the 
order  prescribed  by  the  by-laws  of  a  building  association 
for  the  payment  of  money  out  of  its  treasury  to  the  differ- 
ent classes  of  holders  of  ordinary  stock  in  the  regular  course 
of  its  business,  does  not  apply  to  the  distribution  of  its 
assets  when  insolvent;^-  and  neither  would  that  order 
apply,  in  such  cases,  to  the  payment  of  difierent  individuals 
in  the  same  class  of  preferred  stock.  The  basis  of  the  dis- 
tribution, in  such  cases,  is  not  the  rule  of  the  association 
expressed  in  its  by-laws,  standing  alone,  but  the  supreme 
rule  of  equality  and  mutuality,  and  the  controlling  inquiry 
is  the  amount  paid  in  by  the  member,*  not  the  date  of  the 
issue  of  his  stock  nor  that  of  its  maturity  or  of  any  notice 
to  withdraw. 

§  515.  Wherever,   therefore,  a   member   appears   as  a 
claimant  upon  the  estate  of  an  insolvent  building  associa- 

'  Christian's  App.,  102   Pa.   184,       drew  as  active  members  of  the  as- 
189,  per  Sterrett,  J. , — the  qualifica-      sociation. 

tion  being  that  withdrawing  mem-  ''Criswell's  App.,  100  Pa.  488. 

bers  are   not  to  be   affected  with  '  Ibid. 

losses    incurred    after   they  with-  *  See  Seibel  v.  Victoria  Building 

Association,  43  Ohio  St.  371. 
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tion,  upon  the  ground  of  his  stock-interest,  he  is  to  be 
treated  as  a  member  and  not  as  a  creditor.  Where  he  ap- 
pears as  a  claimant  on  account  of  a  transaction  outside  of 
and  not  involving  his  membership,  he  is  ordinarily  to  be 
treated  as  a  creditor  only  as  to  such  demand,  and  his  rela- 
tion to  the  society  is  lost  sight  of.  And  it  makes  no  differ- 
ence if  the  capacity  of  director  be  joined  with  that  of 
member  or  creditor,  where  the  individual  has  not  been 
guilty  of  any  fraud  or  culpability  in  bringing  about  the  in- 
solvency. But,  if  he  has  been  instrumental  in  bringing 
about  the  wreck,  he  will  be  postponed,  even  in  his  capacity 
as  creditor,  to  all  the  innocent  members.  So,  one  who  was 
a  director  of  a  building  association,  long  insolvent  by  de- 
claring dividends  out  of  the  capital,  with  his  knowledge 
and  participation,  is  not  entitled  to  receive  from  the  estate 
of  the  corporation,  in  the  hands  of  an  assignee,  any  part 
of  a  loan  made  by  him  to  the  corporation,  to  pay  a  divi- 
dend fraudulently  declared,  until  the  stockholders  are  fully 
paid.  "  The  question  is  not  whether  he  might  have  en- 
forced his  demand  against  the  corporation,  if  it  were  solv- 
ent, but  he  here  seeks  to  have  satisfaction  out  of  a  fund 
which  belongs  to  the  stockholders,  whose  interest  he  has 
betrayed.  The  corporation  is  insolvent,  and  some  one  must 
lose.  Shall  it  be  the  innocent  stockholders,  or  the  guilty 
participant  in  the  fraud  which  caused  the  insolvency  ?  It 
is  not  a  mere  set-ofF,  or  a  counter-claim  by  reason  of  simple 
liability  of  the  corporation,  but  it  is  a  claim  to  come  in  on 
the  remnant  of  the  corporate  effects,  constituting  a  fund  to 
be  distributed  justly  upon  the  evidence.  He  assisted  by 
fraud  to  reduce  the  association  to  insolvency,  and  thereby 
to  bring  the  wreck  of  its  fortunes  into  distribution,. and 
now  he  seeks  to  put  in  his  hand,  and  withdraw  from  this 
fund  the  very  money  he  gave  to  carry  out  the  fraud.  Every 
principle  of  justice  requires  him  to  be  postponed  until  the 
stockholders,  whom  he  defrauded,  are  satisfied.  Nor  can 
we  see  that  the  difference  of  time  in  making  the  deposits, 
which  created  the  stockholders  depositors,  changes  the  re- 
sult." The  question  whether  the  members  claiming  to  be 
preferred  to  him  had  ever  received  any  benefit  in  the  shape 
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of  dividends,  or  not,  is  immaterial,  as  afifecting  their  right 
to  be  preferred.  He  has  no  merit  to  demand  an  investiga- 
tion and  analysis  of  the  relations  of  the  prior  and  subse- 
quent stockholders,  so  as  to  distribute  the  money  with  a 
view  to,  and  the  effect  of,  equalizing  the  various  claims. 
These  dividends  are  no  compensation  for  the  fraud  which 
continued  for  months,  and  ended  in  the  ruin  of  the  associa- 
tion. Even  if  he  were  claiming  the  identical  money  he 
had  put  in,  the  principle  that,  "  if  one  unlawfully  mixes 
his  goods  with  mine,  so  that  I  cannot  distinguish  his,  he 
must  suffer,  not  I,"  would  debar  him.  But  his  claim  is  to 
take  out  of  the  whole  estate  a  debt  which  he,  as  trustee 
and  guardian  of  the  stockholders'  interests,  contracted  with 
himself.  It  would  be  most  difficult  to  settle  the  equities 
of  pripr  and  subsequent  stockholders  as  they  existed  at  the 
time  the  assignment  was  made.  Nor  will  the  court  at- 
tempt so  to  do,  but  will  postpone  his  claim  until  all  the 
stockh6lders,  without  respect  to  the  time  of  their  becoming' 
such,  are  fully  .satisfied.' 

Right  of  Members  to  Ask  Interposition  of  Court  to  Wind 
up  Society  Wlien  Shares  at  Par. 

§  516.  A  case,  peculiar  to  building  associations,  upon 
the  occurrence  of  which  its  members  have  a  standing  in  a 
court  of  equity,  in  asking  for  the  appointment  of  a  receiver 
for  the  purpose  of  winding  up  the  affairs  of  the  associa- 
tion or  series  arises,  where,  in  point  of  fact,  the  time  has 
arrived  when  the  shares,  owing  to  the  past  accumulations 
of  the  business,  are  worth  the  stipulated  par  value  fixed  by 
the  charter.  Theoretically,  the  moment  that  time  arrives, 
the  society,  if  a  terminating  one,  ceases  to  exist  as  a  busi- 
ness-doing corporation,  or  for  any  purpose  except  that  of 
settling  its  accounts ;  ^  or,  if  a  serial  one,  the  series  to 
which  the  stock  belongs  is  at  once  wound  up.  But  there 
may  be  grave  difficulties  in  the  way  of  recognizing  the  ex- 
act period  when  this  consummation  takes  place,  and  of 

■  Kisterbock's  App.  (In  re  Estate  =  Hagerman  v.  The  Ohio  Building 

of  the  Premium  Loan  Association),      and  Savings  Association,  25  Ohio 
51  Pa.  483.  St.  186.     Ante,  \  498. 
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making  it  appear  to  general  satisfaction  that  it  has  been 
accomplished.'  The  precise  amount  and  species  of  the  so- 
ciety's investments  are,  as  a  rule,  known  only  to  the  offi- 
cers, and  the  value  of  the  assets,  whether  in  real  or  personal 
estate,  is  at  all  times  variable  within  a  considerable  margin. 
The  annual  valuation  of  the  shares,  oftentimes  required  by 
statute,  furnishes  a  guide  only  to  a  certain  degree  of  ac- 
curacy in  the  computation.  A  member,  therefore,  who  has 
reason  to  believe  that  the  time  for  winding-up  is  at  hand, 
has  no  resort  but  a  court  of  equity  in  order  to  establish  the 
fact>  and  compel  settlement  by  the  officers  to  whose  discre- 
tion and  judgment  the  matter  is  ordinarily  left.  The  right 
to  invoke  such  aid  has  been  expressly  asserted,^  repeat- 
edly recognized,'  and  never  denied,  as  residing  in  a 
,  member;  , 

§  517.  But  this  is  a  right  which  is  conceded  to  none 
but  members.  Where  a  borrower,  therefore,  froni  A  build- 
ing association,  who,  up  to  the  time  of  taking  the  loan, 
had  been  a  member,  but,  by  the  terms  of  his  contract,  had 
ceased  to  be  such,  "and  become  merely  a  debtor  for  a  fixed 
sum  repayable  by  installments  until  they  amounted  to'  that 
sum  ;  and,  believing  that  the  period  had  arrived  when  the 
shares  could  be  paid  out  by  the  society  at  their  par  value, 
but  that  the  officers  were  redeeming  certain  shares  at  such 
a  rate  as  to  delay  the  time  of  his  discharge,  presented  his 
bill  for  an  injunction  upon  the  officers  of  the  society,  the 
appointment  of  a  receiver  and  winding  up  of  the  concern, 
the  bill  was  properly  dismissed.^  Being  simply  a  debtor, 
bound  to  pay  a  certain  amount  of  money,  he  could  not  be 
discharged  until  that  was  paid,  and  as  he  had  ceased  to  be  a 

'  See  ante,  I?  loo-ioi.  Association,    38    Md.    115;    North 

=  Amer   tf.    Union   Building  and  Hudson  Mut.  Building  and  Loan 

Loan  Association,   (N.  J.)  24  Atl.  Association    v,    Pirst    Nat.    Bank, 

Rep.  552.  (Wis. )  47  N.  W.  Rep;  300;  11  L.  R. 

'  See  O'Rourke  v.  West  Pennsyl-  A.  845;  Edelyn  v.  Pascoe,  22  Grat- 

vaaia  Loan  and  Building  Associa-  tan  (Va. ),   826;  Cason  v.  Seldner, 

tion,  93  Pa.  308;  Tyrrell  Loan  and  77  Va.  293.     All  members  must  be 

Building  Association  v.  Haley,  139  made  parties:  ibid, 
id,  477;  Bowker  v.  Mill  River  Loan  ■*  Bowker  v.  Mill  River  Loan  Fund 

Fund  Association,  7  Allen  (Mass.),  Association,  7  Allen  (Mass.),  100. 
100;  Lister  v.  Log  Cabin  Building 
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member,  the  continuance  of  the  society  for  a  greater  or  lesser 
time  was  not  a  matter  wherein  he  could  have  anv  interest.' 


Financial  Coutlition  wliicli  must  be  Sliowii  to  Exist.  Mort- 
gages of  Members  not  Assets  for  Winding  Up. 

§  518.  An  application  looking  towards  a  compulsory 
winding  up  of  the  society,  on  the  ground  of  the  accom- 
plishitient  of  its  objects,  must  show  that  the  assets  of  the 
building  association  are  sufficient  to  pay,  over  and  above 
all  losses  and  expenses,  and  after  cancellation  of  the  ad- 
vanced members'  securities,  to  every  unadvanced  member 
the  par  value  of  his  shares,  according  to  the  original 
scheme.^  In  ascertaining  the  sufficiency  of  the  corporate 
assets  for  this  purpose,  it  is  clear  and  has  been  expressly 
decided  that  the  mortgages  held  against  advanced  members 
must  not  be  counted  as  assets.^  This  rule  applies  equally 
whether  the  mortgages  be  given  merely  for  the  payment  of 
installments,  etc.,  or  for  the  payment,  absolutely,  of  a 
definite  sum  of  money ;  whether  the  term  of  the  encum- 
brance be  co-extensive  with  that  of  the  building  association, 
or  limited  to  any  period  short  of  the  same.  There  is  no 
loan  that  may  be  legitimately  made  by  the  building  asso- 
ciation and  properly  called  a  building  association  loan, 
which,  no  mktter  what  are  its  formal  reservations  designed 
for  convenience  and  safety  in  any  emergency,  is  not  in- 
tended to  run  over  the  entire  course  of  the  society's  exist- 
ence.^    These  mortgages  cannot,   therefore,  be  treated  as 

'  lb.  each  share;  and  that,  where  the  as- 
=  Lister  v.  The  Log  Cabin  Build-  sociation  used  and  adopted  a  differ- 
ing Association,  38  Md.  115;  and  ent  plan  for  many  years,  a  stock- 
see  ante,  §§  456-458.  In  Tyrrell  holder,  failing  to  object,  was  not 
Loan  and  Building  Association  v.  estopped  from  requiring  a  change 
Haley,  163  Pa.  301,  it  was  held  that,  in  the  method  of  ascertaining  the 
in  a,  serial  association,  the  proper  value  of  the  shares  to  the  proper 
way  to  ascertain  the  value  of  any  method  as  above  stated, — Fell,  J., 
particular  share  at  a  given  time  is  diss. 

to  add  to  the  amount  paid  on  the  '  Lister  v.  The  Log  Cabin  Build- 
share  a  proportion  of  the  profits  ing  Association,  ubi  supra. 
ascertained  by  dividing  the  annual  ■•  See  ante,   \\  333-335,    436,    et 
profits  among  all  of  the  shares  in  seqq. 
proportion  to  the  amount  paid  on 
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assets,  to  be  calculated  and  applied,  with  the  sums  from  the 
net  revenues,  to  the  satisfaction  of  the  claims  of  the  unpaid 
shareholders.  They  cannot  be  used  for  that  purpose,  nor 
has  the  building  association  any  authority  to  collect  and 
apply  the  moneys  secured  by  these  mortgages,  to  the  liqui- 
dation of  the  claims  of  the  unpaid  members.  Whilst  they 
exist  and  are  of  binding  efficacy,  they  are  only  a  source  of 
revenue,  and  as  such  constitute  an  efficient  part  of  the 
productive  assets  of  the  building  association.  But  the 
profits  which  enable  it  to  pay  to  the  shareholders  who  are 
unadvanced  the  full  value  of  their  shares,  also  operate 
to  discharge  the  mortgagors.  When  the  former  are 
ready  to  be  paid,  the  latter  are  ready  to  be  re- 
leased ;  but  the  payment  of  the  one,  and  the  release 
of  the  other,  depend  upon  the  sufficiency  of  the  general 
revenues  and  assets  of  the  concern,  outside  and  beyond 
these  members'  mortgages.  Thus,  if  the  stock  of  a  build- 
ing association  consist  of  looo  shares  at  $200  each,  and  500 
shares  have  been  advanced  or  prepaid,  the  building  asso- 
ciation holding,  from  the  owners  or  borrowers,  securities  to 
the  nominal  amount  of  $100,000  therefor,  so  that  the 
amount  necessary  to  wind  up,  over  all  'expenses,  losses,  etc., 
would  be  |ioo,ooo, — supposing  the  amount  of  cash  in  the 
treasury,  or  of  securities  and  investments  representing  cash, 
to  be,  in  addition  to  the  above  securities,  worth  $50,000, 
after  deduction  of  all  losses,  expenses,  etc.:  then  the  assets 
of  the  concern,  for  distribution,  or  winding  up,  in  such 
case,  would  not  be  $150,000,  but  merely  $50,000.  These^ 
$50,000  would  represent  (i)  all  the  gains,  by  premiums, 
forfeitures,  investments,  etc.,  made  by  the  building  associa- 
tion during  its  operation  ;  (3)  all  the  interest  paid  by  bor- 
rowing, or  advanced  members  ;  (3)  all  the  payments  made 
by  them  (so  far  as  not  reloaned  to  members)  on  account  of 
the  principal  of  their  advancements,  or  applicable  to  it ; 
(4)  all  the  stock-payments  by  non-borrowers,  not  devoted  to 
the  advancement  of  other  members  (£  e.,  in  the  light  of 
the  winding-up  situation,  to  the  redemption  of  stock)-^ — in 
fact  the  sum  total  of  the  available  assets.  The  securities, 
nominally  aggregating  $100,000,   held  against  members, 
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must  be,  if  the  building  association  is  ready  to  be  wound 
up,  not  collected,  but  cancelled.  They  are  not  assets  for 
the  purpose,  of  realizing  on  them,  merely  for  that  of  de- 
riving revenue  from  them  whilst  the  building  association 
is  running.  When  the  time  for  winding  up  is  at  hand, 
their  function  is'  to  wipe  out  the  corresponding  amount  of 
stock,  upon  which  they  have  been  taken.  The  balance  of 
^the  stock  constitutes  the  building  association's  liabilities,' 
together  with  other  debts  and  expenses,  and  whatever  other 
securities  or  cash  may  be  in  the  treasury,  together  with  the 
real  estate  owned  by  the  society,^  represent  the  assets  which 
are  to  be  counted  on  as  available  for  the  payment  of  the 
unadvanced  stock,  and  extinguishment  of  other  liabilities 
of  the  building  association.' 

Effect  of  Expiration  of  Charter  upon  Corporate  Powers. 

§  519.  When  a  building  association  has  reached  that 
period  in  its  history,  when,  according  to  the  provisions  of 
its  charter,  it  is  wound  up  ;  that  is  to  say,  when  its  accumu- 
lated assets  have  arrived  at  the  aggregate  amount  necessary 
to  pay  to  each  unadvanced  member  the  full  fixed  value  of 
the  shares  he  holds,  after  paying  all  outstanding  liabilities 
of  the  association,  and  cancelling  the  obligations  given  by 
advanced  members,  it  ceases,  ipso  facto  ^  to  be  a  corporation, 
except  for  the  purposes  of  winding  up  its  affairs.'  It  no 
longer  possesses,  apart  from  legislative  permission,  the  ca- 
pacity to  institute  or  maintain  a  suit  in  its  corporate  name,' 

'  See  ante,  §  511.  ''  Cooper  v.  Oriental  Savings  and 

2  As  against  the  association,  the  Loan     Association,    100    Pa.    402; 

value  of  its  real  estate    may    be  Building  Association  v.  Anderson, 

fairly  estimated  at  the  price  paid  7  Phila.  (Pa.)  106.     A  building  as- 

for  it  at  auction  sale  ;  if  its  value  be  sociation  which  was  virtually  dis- 

greater,  it  may  be  shown  :    Burns  solved  by  assigning  all  its  unpaid 

V.   Metropolitan  Building  Associa-  loan  and  paying  oflf  all  its  stock- 

tion,  2  Mackey  (D,  C. )  7.  holders    was    held    incapable    of 

'  See  Lister  v.  Log  Cabin  Build-  further  prosecuting  a  pending  ac- 

ing  Association,  38  Md.  115.  tion  on  a  bond  so  assigned  after 

<  Hagerman  w.  The  Ohio  Building  action  brought:    Van  Pelt  w.  Home 

and  Savings  Association,  25  Ohio  Building  and  Loan  Association,  87 

St.  186;  La;urel  Run  Building  Asso-  Ga.  370;  13  S.  E.  Rep.  574. 
ciation  v.  Sperring,  106  Pa.  334. 
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and  a  judgment  rendered  against  it  in  a  pending  action,'  or 
an  attachment  issued  against  it,^  is  void. 

§  520.  The  statutes  under  which  these  associations  are 
incorporated  sometimes  contain  a  provision  empowering 
;  the  building  association  about  to  be  wound  up  to  elect 
officers,  to  be  charged  with  the  duty  of  winding  up  the 
concern,  or  casting  that  burden  upon  the  officers  last  elected 
or  their  survivors,  and  giving  the  building  association,  or 
those  charged  with  the  settlement  of  its  aiiairs,  the  right 
to  carry  on  litigation  already  instituted,  and  to  bring  and 
maintain  suits  in  the  corporate  name  on  all  judgmeuts, 
bonds,  mortgages,  notes,  or  other  evidences  of  indebtedness 
or  obligations  due  the  corporation,  or  for  monthly  dues,  in- 
terest, or  any  demand  owing  to  it,  and  proceed  to  judgment 
and  execution,  notwithstanding  the  expiration  of  the  char- 
ter, and  to  sell  and  make  title  to  any  real  estate  of  which 
the  association  was  seized,  and  which  remained  upon  its 
hands  undisposed  of  at  the  time  of  the  charter's  expira- 
tion. Indeed,  a  statute  authorizing  such  corporations  gen- 
erally, themselves,  though  expired  for  all  other  purposes,  to 
continue  to  act  as  a  corporation  for  the  collection  of  its  de- 
mands and  settlement  of  its  affairs  is  not  in  conflict  with  a 
constitutional  prohibition  against  enactments  creating,  re- 
newing or  extending  the  charter  of  more  than  one  corpor- 
ation.^ But,  in  the  absence  of  any  such  statutory  provis- 
ions, the  general  powers  of  supervision  and  control  with 
which  courts  of  equity  are  invested  in  respect  of  corpora- 
tions, afford  a  safe  and  perfect  means  of  doing  justice  to 
all  parties  by  the  appointment  of  a  receiver  ;  even  inde- 
pendently of  the  expedient  which  building  associations 
have  it  in  their  own  hands  to  adopt,  of  conveying  to  trust- 
ees all  their  assets,  before  dissolution,  for  the  benefit  of 
members  and  creditors  in  interest. 

'  Sturgis  V.  Drew,  5  N.  Y.  W.  Dig.  attorney  executed  by  the  officers  of 

95-  a  building  association  after  expira- 

*  F.  and  M.  Bank  v.  Little,  8  W.  tion  of  its  charter  to  carry  on  suits 

and  S.  (Pa.)  207.  -  alreadj' brought,  is  sufficient :  Build- 

'  Cooper  V.  Oriental  Savings  and  ing  Association  v.  Beyer,  17  Phila. 

Loan   Association,    100    Pa.    402.  (Pa. )  314. 
Under  such  a  statute  a  warrant  of 
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Subsisting  Liabilities  of  Society. 

§  521.  Whatever  liabilities  the  society  has  lawfully  in- 
curred are,  of  course,  protected  upon  dissolution.'  A  mort- 
gage given  by  a  building  association  will  not  be  avoided  by 
the  subsequent  expiration  of  the  society,  where  the  latter 
transferred  its  property  to  the  hands  of  an  assignee,  or  trustee, 
abandoning  its  corporate  existence.  Such  an  assignee 
may  defend  in  an  action  upon  the  mortgage,  but  he  will 
not  be  permitted  to  set  up  the  dissolution  of  the  society  by 
expiration  of  its  charter  as  a  defence  to  the  same.  If  the 
mortgagee  in  such  a  case  entered  on  the  land,  and  the  terre- 
tenant  were,  as  the  general  assignee  of  the  building  associa- 
tion, to  ask  relief  from  chancery,  it  would  not  be  granted 
except  upon  the  terms  of  payment  of  the  principal  and 
interest  of  the  debt  in  full.  It  follows  conversely  thait  the 
mortgagee  would  be  entitled  to  a  decree  of  sale  and  fore- 
closure against  the  terre-tenant.^  Where  the  land  is  granted 
subject  to  a  mortgage,  the  grantee  stands  in  the  shoes  of 
the  grantor,  and  is,  to  the  extent  of  his  interest  in  the  land, 
primarily  liable  for  the  payment  of  the  mortgage  debt. 
Hence  it  does  not  lie  in  his  mouth  to  object  that  the  mort- 
gage Was  executed  by  a  body  corporate  that  has  ceased  to 
exist.  Such  a  defence  would,  if  necessary,  be  restrained 
by  injunction.'  But  a  judgment  rendered  in  an  action 
against  a  corporation,  which  has,  pending  the  action,  be- 
come dissolved  by  expiration  of  its  charter,  is  void,  unless 
the  action  has  been  continued  against  the  proper  parties.' 


'  See  Field,  Corp.,  §§  491-492,  and  in  the  thing,  as  distinguished  from 

cases  there  cited;  2   Morawetz,  P.  the   thing  itself,   and  the  grantee 

C.  §  1035.  stands  in  no  better  position  than 

'  See  Kisterbock  v.  Building  As-  the  grantor, 

sociation,  7  Phila.  (Pa.)  185.     It  is  ^  Kisterbock  v.  Building  Associa- 

there  said,  that,  this  equity  being  tion,  ubi  supra.     It  is  intimated, 

indisputable,    there    is    no  reason  however,  that  the  case  of  a  pnr- 

why  it  should  not  be  enforced  in  a  chaser  who  had.  paid  full  value  for 

■^xoc&^6.va^  oi  scire  facias  sur  mort-  the  land,  irrespectively  and  with- 

gage,  where,  as  in  Pennsylvania,  it  out  making  account  of  the  mort- 

supplies,  under  the  statute,  the  pro-  gage,  might  be  a  different  one. 

ceeding  in  equity.     It  differs  from  *  Sturgis  v.   Drew,   5  N.  Y.  W. 

a  proceeding  in  rem  only  in  being  Dig.  95,  and  ante,  |?  519-520.'    ■     ■ 

against  the  title  of  the  mortgagor  .       ' 
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What  is  Equivalent  to  a  Dissolution  of  Building:  Associa- 
tion. 

§  522.  It  is  manifest,  that,  when  the  affairs  of  a  build- 
ing association  have  reached  such  a  state  that  it  is  obvi- 
ously impossible  for  it  to  continue  its  operations  with  any 
prospegt  of  achieving  the  purposes  for  the  accomplishment 
of  which  it  was  incorporated,  and  when,  because  of  tjiat 
impossibility,  its  property  is  distributed  among  its  creditors 
and  members,  it  is,  so  far  as  the  latter  are  concerned,  to  all 
practical  intents,  dissolved.,  The  effects  of  dissolution  are 
accordingly  attributed  to  a  hopeless  insolvency  of  the  as- 
sociation accompanied  by  a  transfer  of  its  property  for  dis- 
tribution to  a  receiver '  or  assignee  for  benefit  of  creditors^'' 
as  well  as  to  an  abandonment  by  mutual  consent  of  the 
original  purposes  of  the  incorporation,^  or  by  withdrawal 
of  an  integral  portion  of  the  membership,  taking  their 
money  with  them  and  crippling  the  association  so  as  to 
make  its  further  successful  operation  impossible.* 

Effect  of  Dissolution  or  its  Equivalent  upon  Membership 
Duties  and  Borrovrers'  Obligations. 

§  523.  A  dissolution,  strictly  speaking,  of  the  associa- 
tion, of  course,  at  once  putting  an  end  to  all  its  corporate 
business,  terminates  the  liability  of  members  to  continue 
the  prescribed  regular  stock-payments.  Where  that  disso- 
lution occurs  in  the  contemplated  course  of  events,  no  seri- 
ous question  can  arise  as  to  its  effect  upon  the  rights  or 
duties  of  any  class  of  'members.  But  where  it  occurs  pre- 
maturely, the  case  is  different.  For  the  purposes  of  discus- 
sion of  the  questions  then  arising,  no  distinction  need  be 
made  between  a  dissolution  properly  and  technically  so- 
called,  and  one  practically  resulting  from  the  agreement  of 
members  or  the  insolvency  of  the  association.  In  every 
case,  the  effect  upon  the  members  is  to  stop  at  once,  any 

'The  Peter's  Building  Associa-  '  Criswell's   App.,    100  Pa.   488; 

tion  No.  5  V.  Jaecksch,  51  Md.  198;  Christian's  App.,  102  Pa.  184. 

Hampstead  Building  Association  v.  '  Goodrich    v.    City    Loan   and 

King,    58    Md.    279;    Strohen    z/.  Building  Association,  54  Ga.  98. 

FrankUn  Saving  Fund  and  Loan  ••  Windsor    and    Applegarth    v. 

Association,  115  Pa.  273,  8  Atl.  Rep.  Bandel,  40  Md.  172;  14  Amer.  Law 

843,  6  Centr.  Rep.  739;  Rogers  v.  Reg.,  N.  S.  250. 
Hargo,  (Tenn.)  20  S.  W.  Rep.  430. 
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.  liability  for  further  regular  stock-payments."  And  this  ap- 
plies equally  whether  such  members  be  merely  investors  or 
also  borrowers.  "  The  liability  to  pay  monthly  dues,  or 
fines,  or  interest  on  the  amount  advanced,  cannot  extend 
beyond  the  existence  of  the  association."  ^  And  the  reason 
is  obvious.  The  advance  made  to  the  member  by  the 
building  association  is  not  a  naked  loan  of  money,  to  be 
returned  dollar  for  dollar.^  Part  of  the  consideration  of 
the  contract  which  the  borrower  entered  into  upon  receiv- 
ing the  advance,  was  the  interest  he  retained  as  a  member 
in  the  accumulations  of  its  business,  and  the  prospect,  by 
means  of  this  interest,  to  be  enabled,  not  only  to  lay  by, 
through  a  long  period  of  time,  small  sums  towards  the  day 
of  repayment,  but  also  to  enjoy,  during  that  period,  the 
profits  which  such  small  sums  would,  when  the  course  of 
the  society  was  completed,  have  earned,  making  his  credit 
sufficient  in  bulk  to  be  set  ofi"  against  his  liability  to  the 
association  and  extinguish  the  same.  The  length  of  time 
thus  allowed  him  for  the  extinguishment  of  his  debt,  and 
the  additions  with  the  aid,  of  which  his  periodical  pay- 
ments, by  being  constantly  employed  in  producing  reve- 
nues, (these  revenues  again  being  invested,  and  so  On,  ad 
infinitum^  would  swell  to  the  sum  total  of  his  obligations 
to  the  society, — are  material  elements  in  preventing  his 
undertaking  as  to  premiums,  fines,  etc.,  from  proving  ex- 
tremely oppressive,  if  not  ruinous.^  The  mode  of  pay- 
ment, in  other  words,  is  an  essential  part  of  the  contract. 
The  dissolution  of  the  building  association  necessarily  puts 
an  end,  not  only  to  its  capacity  to  receive,  from  time  to 
time,  his  small  payments,  but  also  to  the  possibility  of 
their  being  turned  to  account,  for  his  benefit,  by  means  of 

■  Casbn  v.-  Seldner,   77  Va.  293;  »  See  ante,  l\  326-337,  354-357- 

Hinman  v.  Ryan,  3  Ohio  Circ.  Ct.  ■■  Strohen     v.    Franklin     Saving 

529;  Blakeley  v.  El  Paso  Building  Fund  and   Loan   Association,    115 

and  Loan  Association,  (Tex.   Civ.  Pa.  273  (279),  18  Atl.  Rep.  843,  16 

App. )  26  S.  W.  Rep,  292.  Centr.  Rep.  739;  Low  Street  Build- 

«  Cook   V.   Kent,  105  Mass.    246  ing  Association,  No.  6  v.  Zucker 

(cit.   in  support,   Bowker  v.  Mill  48  Md.  448. 
River   Loan    Fund  Association,  7 
Allen  (Mass.),  100). 
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the  system  of  investment  and  reinvestment  peculiar  to  the 
building  association  scheme.'  The  main  feature  which  has 
made  his  undertaking  bearable,  and  in  reliance  upon  which 
he  has  been  induced  to  assume  its  obligations,  is  thus  taken 
away,  and  it  follows  as  an  inevitable  consequence  that  he 
cannot  be  held  to  its  precise  terms.  His  duty  to  make 
regular  stock-payirients,  a  duty  incident  to  niembership 
only,  ceases  ;  for  the  stock  itself  is  destroyed,  there  being 
no  longer  a  corporation  as  whose  stock  it  can  figure,  and 
the  membership  dies  with  the  corporation.  So  far  as  the 
mortgage  was  given  to  ensure  the  performance  of  this 
membership,  fluty,  the  obligation  is  abrogated  by  the  de- 
struction of  the  stock  and  the  society.  The  imposition  of 
fines,  a  species  of  liquidated  damages,  due  the  society, 
under  its  system  of  mutuality,  for  the  neglect  of  a  mem- 
bership duty,^  must  of  necessity  fall  away  when  the  mem- 
bership is  gone  ;  when  there  is  none  who  can  justly  claim 
the  damages  ;  and  when  their  exaction  would  be  nothing 
more  nor  less  than  the  enforcenient  of  penalties  not  coun- 
tenanced by  the  law.'  The  agreement  to  pay  a  premium 
for  the  loan,  justified  upon  the  basis  of  strict  mutuality, 
and  bearable  by  reason  of  the  length  of  time  allowed  for 
its  liquidation,  and  by  the  fact  that  it  would,  according  to 
the  status  and  intent  of  the  contract  when  entered  into,  be 
in  part  made  up  by  profits  upon  the  stock-payments  and 
interest  discharged  by  the  borrower  during  the  projected 
continuance  of  the  association,  as  well  as  by  similar  pay- 
ments made  by  other  borrowers  during  the  like  period,  and 
the  gains  and  accumulations  of  the  entire  corporate  busi- 
ness to  the  day  of  its  contemplated  termination, — must, 
when  that  mutuality  is  taken  away,  and  all  the  other  ele- 
ments embraced  in  the  terms  of  its  assumption  removed, 

'  See  Waverly  Mut. ,  etc. ,  Build-  and    the    assurance    of    obtaining 

ing  Association   v.   Buck,  64  Md.  these  advantages  operates  as  the 

338:    "It    must   be    remembered  impelling  motive   for   contracting 

that  few  persons  become  members  the  obligations  imposed    in    each 

of  building  associations  solely  for  case." 

the  purpose  of  obtaining  loans  of  ^  gee  ante,  H  412-414. 

money.    There  are  other  important  '  See  ibid, 
advantages  had  in  contemplation, 
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fail  for  want  of  a  proper  consideration :  at  least,  it  fails  in 
part.'  The  duty  of  th'e  borrower  as  a  member  ratably  to 
contribute  to  the  debts  and  losses  of  the  corporation,  re- 
mains." That  arises  on  considerations  independent  of  those 
relating  to  his  indebtedness  ;  but,  as  has  be,en  seen,^  it  is 
enforceable  under  and  by  means  of  the  obligation  given  by 
him  as  a  debtor.  In  endeavoring  to  formulate  a  rule  which 
^hall  do  exact  justice  to  all  the  parties,  in  view  of  the  con- 
siderations stated,  the  courts  have  not  arrived  at  altogether 
uniform  results.  On  one  point,  there  seems  to  be  a  gen- 
eral consensus,  although  the  distinct  enunciation  of  the 
principle  is  only  of  very  recent  date :  it  is  this,  that,  upon 
premature  dissolution  of  the  association,  the  advanced 
members  may  be  compelled  to  pay  forthwith  the  balances 
due  from  them  on  their  securities,  although  the  latter  be 
given  in  terms  only  for  the  payment  of  installments.*  Just 
•  Strohen  v.  Franklin  S    F.  and      sociation,  and  that  it  should  term- 


L.  Association,  ubi  supra;  Towle 
V.  American  Building,  Loan  and 
Inv.  Soc,  6i  Fed.  Rep.  446,  448. 

'It  is,  of  course,  improper,  to 
charge  the  advanced  members  with 
the  making  up  of  losses  for  the 
benefit  of  the  unadvanced.  See 
People  V.  Lowe,  117  N.  Y.  175;  22 
N.  E.  Rep.  1016;  Low  Street 
Building  Association,  No.  5  v. 
Zucker,  48  Md.  448  (454).  In  the 
latter  case,  Alvey,  J.,  says:  "As 
to  the  charge  made  .  .  .  for  losses 
sustained  by  the  association,  and 
apportioned  to  each  share  of  the 
stock,  by  estimation,  we  can  per- 
ceive no  warrant  for  it.  The  cove-, 
nant  in  the  mortgage  does  not  jus- 
tify it  in  terms,  nor  does  it  author- 
ize the  charge  by  any  fdir  implica- 
tion. The  covenant  is  to  pay 
weekly  dues  and  fines  until  such 
time  as  the  association  might  have 
a  sufficient  fund  to  pay  all  the  hold- 
ers of  unredeemed  shares  of  stock, 
the  [par  value  thereof,]  clear  of  all 
losses  and  liabilities.  This,  of 
course,  contemplated  the  continued 
existence  and  operation  of  the  as- 


inate  in  the  regular ,  course  and 
mode  as  provided  in  the  articles  of 
association.  It  was  only  in  that 
event  that  the  mortgagors  could  be 
required,  by  the  terms  of  this  cove- 
nant, to  contribute  to  losses  and  li- 
abilities of  the  association,  and  then 
only  by  the  prolonged  or  extended 
payment  of  the  weekly  dues.  Losses 
by  the  association  are  chargeable, 
by  virtue  of  this  covenant,  and  in 
no  other  way."  It  is  quite  clear 
that,  in  such  a  case,  whatever  losses 
or  liabilities  may  be  chargeable 
against  the  society  must  be  made 
good  out  of  its  assets:  if  these  are 
insufficient,  the  duty  of  contribu- 
tion reaches  all  members,  as  such, 
equally,  whether  they  be  borrowers 
or  investors.     See  ante  \\  77,  79, 

83- 

'Ante,  ??  79-80. 

"  Kemp  V.  Wright,  [1894]  2  Ch. 
462,  per  Kekewich,  J.  The  same 
opinion  was  indicated  in  Brownlie 
V.  Russell,  8  App.  Cas.  235.  It  is 
stated  in  Towle  v.  American  Build- 
ing, Loan  and  Inv.  Soc,  61  Fed. 
Rep.  446,  447  as  within  the  power 
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I 

how  those  balances  are  to  be  made  up,  however,  is  a  ques- 
tion upon  which  there  has  been  a  diversity  of  opinion.  In 
one  class  of  decisions,  it  has  been  declared  that  the  bor- 
rower is  to  be  charged  only  with  the  amount  he  has  actu- 
ally received  with  legal  interest,  and  credited  with  all  his 
payments,  upon  stock  and  interest,  upon  the  principle  of 
partial  payments/  This  doctrine  is  illustrated,  in  theory 
and  application,  in  a  series  of  cases  in  which  it  has  been 
recognized,  some  of  which  may  be  given  as  typical  of  the 
rest. 

§  524.  Thus,  in  a  case  arising  in  Massachusetts,  a  build- 
ing association,  duly  incorporated,  was  governed  by  articles 
of  association  which  provided,  inter  alia,  that  borrowers 
should  upon  receiving  their  advancements  cease  to  be 
members,  but  give  bond  and  mortgage  for  the  payment, 
besides  interest  monthly,  and  fines,  of  the  sum  advanced, 
namely,  monthly  dues,  "to  be  applied  in  liquidation  of  the 
principal  sum  ;  '^  ^  that  a  borrower  might  redeem  before  dis- 
solution of  the  society  upon  application  to,  and  approval 
by,  the  ofEcei's  ;  that  neither  interest  nor  fines  should  be 
deducted  in  computing  the  amount  due  on  the  mortgage  ; 
that  the  entries  in  the  books  of  the  secretary  should  be 
prima  facie  evidence  against  any  member,  but  that  an  ap- 
peal might  be  had  to  a  meeting  of  the  association,  of 
which  twenty-five  should  be  a  quorum  ;  and  for  the  election, 
duties,  and  removal  of  officers.  The  secretary  of  the  asso- 
ciation purchased  and  took  assignments  to  himself  of  all 

of  a  court  of  equity  charged  with  No.  6  v.  Zucker,  48  Md.  448;  The 

the  settlement  of  the  society's  af-  Peter's  Building  Association  Ko.  5 

fairs.     Practically,  it  is  acted  upon  v.  Jaecksch,   51   Md.    198;  Hamp- 

in  Strohen  v.  Franklin  S.  F.  and  stead  Building  Association  v.  King, 

I/.  Association,  115  Pa.   273,  and  a  58  Md,   279;  Waverly  Mut.,   etc., 

multitude  of  other  cases.  Building  Association   v.    Buck,>64 

'  See  Cook   v.    Kent,   105  Mass.  Md.  338. 
246  (cit.  Bovfker  v.  Mill  River  Loan  ^  Thus  giving  them  a  share  in  the 

Fund  Association,  7  Allen  (Mass. ),  workings  of  the  concern.     Besides, 

100);  Windsor  and   Applegarth  v.  certain  limited  attributes  of  mem- 

Bandel,  40  Md.  172;  14  Amer.  Law  bership  were  reserved  to  borrowers 

Reg.,  N.  S.  250;  The  City  Loan  and  (as  ssepassim).     The  principle,  if 

Building    Association    of   Augusta  correct,  applies  h  fortiori,   where 

V.    Goodrich,    48    Ga.    445;    The  the  membership  continues  i«  fe/o. 
Low  Street   Building   Association 
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the  bonds,  mortgages,  and  assets  of  the  association,  and  of 
all  the  unredeemed  shares.  This,  it  was  heWj  amounted 
to  a  complete  suspension,  if  not  a  final  dissolution,  of  the 
society  as  a  corporation  by  the  unanimous  consent  of  all 
its  members,  and  the  liability  to  pay  monthly  dues,  or 
fines,  or  interest  on  the  amount  advanced  ceased  with  it. 
There  being  no  longer  a  quorum  of  members  necessary  to 
the  transaction  of  any  business  ;  no  possibility  of  appealing 
to  a  meeting  of  the  association  from  the  entries  of  the 
secretary,  by  the  rules  made  prima  facie  evidence  against 
members  ;  no  meetings  for  the  election  or  removal  of 
officers  to  whom  the  borrower  might  apply  for  the  re- 
demption of  his  land  from  the  mortgage,  nor  for  any  other 
corporate  object  or  purpose, — it  would  be  most  inequitable 
to  oblige  one  party,  or  those  holding,  by  assignment,  his 
interest,  to  continue  to  make  the  payments  required  of  him 
by  his  contract}  while  the  other  party  had  incapacitated  it- 
self from  carrying  out  the  provisions  made  in  the  same  con- 
tract for  ascertaining  the  extent  of  the  mutual  obligations 
of  the  parties,  and  for  securing  the  performance  thereof  on 
its  own  part.  It  waSj  therefore,  held  that  the  liability  to 
pay  monthly  dues  and  fines  ceased  upon  the  day  of  the  as- 
signment to  the  secretary,  and  that  an  advanced  member 
was  entitled  to  redeem  his  mortgage  upon  payment  of  the  ' 
amount  due  thereon,  with  interest,  to  the  time  of  such 
assignment.' 

§  525.  The  rule  is  more  clearly  laid  down  in  a  case  de- 
cided in  Maryland.  A  building  association  had  become 
prematurely  dissolved  by  the  withdrawal  of  members  taking 
their  money  with  them,  and  to  such  a  degree  crippling  the 
society  as  to  make  its  further  continuance  a  matter  of  im- 
possibility,— a  case  of  dissolution,  in  effect,  by  the  loss  of 
an  integral  portion  of  its  membership,  causing  a  breach 
which  could  not  be  repaired.''  Upon  foreclosure  of  the 
mortgages  held  by  the  building  association  against  mem- 
bers -wfhose  shares  of  stock  had  been  redeemed  by  loans  or 

'Cook  V.  Kent,   105  Mass.  246;      Fund  Association,  7  Allen  (Mass.), 
cit.    Bowker  v.   Mill   River  Loan      100. 

"  See  ante,  \\  496-497. 
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advancements,  the  rule  for  determining  the  true  amount 
due  urider  them  was  said  to  be,  to  allow  not  only  for  the 
sums  paid  by  them  as  periodical  dues,  but  also  for  what 
they  had  paid  as  interest ;  while  they  were  to  be  charged 
with  interest  at  the  legal  rate  per  annum  on  the  sums  ad- 
.  vanced  by  the  building  association,  and  so,  from  time  to 
time,  on  ,  the  balance  of  such  sums,  after  deducting  there- 
from the  moneys  paid  by  them  for  periodical  dues  in  in- 
terest. On  the  payment  of  the  balance  due  on  the  mort- 
gages, they  were  to  be  released.  "  By  the  dissolution  of 
the  society  before  the  period  originally  contemplated  and 
the  alteration  of  the  articles,  their  contract  is  at  an  end.'  It 
is  impossible  for  them  to  perform  the  covenants  contained 
in  their  mortgages,  and  they  are  entitled  to  have  them  re- 
leased upon  payment  of  the  sum  justly  due." ' 

§  536.  Again,  the  stockholders  of  a  building  association 
agreed  unanimously,  at  a  period  long  antecedent  to  the 
time,  when,  by  the  rules  of  the  company,  it  would  close,  to 
cease  operations  and  settle  their  mutual  relations  on 
principles  of  equity.  At  the  same  meeting  a  majority  of 
the  stockholders  adopted,  by  a  vote,  a  scheme 'of  settle- 
mept,  which  repudiated  as  a  basis  the  rule  of  crediting 
each  stockholder  with  his  payments,  and  legal  interest 
thereon,  and  charging  him  with  the  receipts  and  legal  in- 
terest, but  was  based  upon  an  arbitrary  compromise  of  the 
assumed  rights  of  the  borrowers  and  non-borrowers,  under 
the  charter,  in  its  ordinary  workings.  A  large  minority  of 
the  stockholders  protested  against  this  scheme,  and  filed  a 
bill  in  equity,  seeking  to  enjoin  the  officers  of  the  corpo- 
ration from  carrying  out  said  scheme,  and  praying  that  the 
rights  of  the  parties  should  be  ascertained  and  the  assets 
disposed  of  by  the  court  on  principles  of  equity,  which,  the 
bill  claimed,  simply  required  each  stockholder  to  be 
credited  with  his  payments  and  legal  interest,  and  charged 
with  his  receipts  and  legal  interest.  It  was  held,  that, 
even  though  the  rules  of  the  company  under  the  charter 
were  not  obnoxious  to  the  laws  against  usury,  still,  as  by 

'  Windsor  and  Applegarthz/.  Ban-      Reg.,  N.  S.  250. 
del,  40  Md.    172;   14  Amer.   Law 
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common  consent  it  was  agreed  that  the  company  was  now 
to  wind  up,  and  as  the  contracts  of  the  parties  must,  there- 
fore, of  necessity  be  set  aside,  and  the  rules  of  the  charter 
disregarded,  it  was  not  competent  for  the  majority  to  adopt 
a  scheme  repudiating  the  rate  of  interest  prescribed  by  law 
between  persons  having  money  dealings  with  each  other, 
and  that,  therefo]:e,  the  injunction  must  be  granted  ;  which 
must,,  however,  not  hinder  the  collection  of  debts  due  by 
the  stockholders  who  had  forfeited  their  shares  before  the 
date  of  the  agreement.  "  The  cardinal  rule  for  settlement 
will  then  be,  to  charge  each  stockholder  with  his  receipts, 
and  interest  on  them  from  the  time  of  receipt,  and  to 
credit  him  with  his  payments  and  interest  from  the  date  of 
the  same,  and  to  divide  the  assets,  after  allowing  for  ex- 
penses, losses,  etc.  And  it  is  the  duty  of  the  chancellor  to 
take  such  order  as  will  ensure  the  speedy  payment  of  the 
balances  due,  and  the  collection  of  all  the  assets  according 
to  the  rights  of  the  parties  in  each  case.'  And  stockholders, 
who  have  received  more  than  their  proper  share,  may  be 
compelled  to  refund," — and  should  be  made  defendants  in  a 
bill  to  wind  up,  etc.^ 

§  537.  An  altogether  similar  case  is  presented,  where  a 
building  association  has  become  incompetent  to  perform  its 
obligations  to  its  shareholders,  by  reason  of  insolvency,  and 
its  affairs  have  actually  been  placed  in  the  hands  of 
receivers,  with  no  remaining  prospect  that  the  building  as- 
sociation will  ever  resume  its  former  operations.  In  such 
a  case,  a  shareholder  who  has  obtained  an  advance  on  his 
shares  of  stock,  on  a  mortgage  which  is  sought  to  be  fore- 
closed, is  not  liable  to  be  charged  for  periodical  dues  and  fines, 
accruing  subsequently  to  the  receiver's  appointment,  as  if  the 
association  were  continuing  in  business  and  would  be  able 

'  The  city  Loan    and  Building  the  society  had  resolved  to  wind  up 

Association    v.    Goodrich,    48  Ga.  the  affairs  of  the  association,  to 

445-  take  stock  in  a  new  one,  and  to 

2  Goodrich    V.    The    City    Loan  transfer  payments  to  it,  etc.     This 

and  Building  Association,  54  Id.  98.  was  treated  as  a  dissolution,  and 

Substantially  similar  is  the  case  of  the  rule  ih    Windsor  and  Apple- 

WaverlyMut.,  etc. ,.  Building  Asso-  garth  v.  Bandel,  supra,  applied, 
ciation  v.  Buck,  64  Md.  338,  where 
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to  discharge  its  obligations  towards  him  during  its  prob- 
able durgition.'  "  Part,"  says  the  court,^  "  of  the  consider- 
ation to  the  shareholder  for  the  discount  or  redemption  of 
his  shares  by  the  association,  at  their  then  iixed  value,  was 
the  mode  and  time  of  payment.  In  such  cases  as  this,  the 
contract,  as  between  the  association  and  the  shareholder  re- 
ceiving the  advance,  assumes  this  form  : — The  association 
proposes  to  sell  to  the  shareholder  the  right  of  presently 
receiving  the  fixed  value  of  the  shares,  upon  being  allowed 
a  certain  deduction  from  the  amount,  commonly  called  a 
bonus,  it  being,  in  fact,  a  deduction  made  at  the  time,'  and 
the  shares  thus  discounted  or  redeemed  are  to  be  paid  for 
by  the  continuance  of  the  subscription  and  payment  of 
periodical  dues,  and  fines,  if  .any  incurred,  until  the  re- 
quired amourit  shall  be  raised  to  pay  each  unredeemed 
shareholder  the  fixed  value  of  his  shares  in  full.  .  .  .  Thus 
it  is  that  the  [periodical]  payments  constitute  the  purchase 
money  which  the  shareholder  is  required  to  pay  for  what 
he  has  received  in  advance,  or  anticipation  of  the  time  for 
the  redemption  of  all  the  shares  ;  and  it  is  for  the  security 
and  ultimate  payment  of  these  [periodical]  dues,  and  fines, 
that  the  mortgage  is  given.  The  supposed  benefit  of  the 
contract  to  the  mortgagor  consists  mainly  of  the  length  of 
time  and  gradual  manner  in  which  payments  are  required 
to  be  made.  He  is  not  in  the  position  of  an  ordinary  bor- 
rower of  money  ;  he  remains  a  member  of  the  association, 
subject  to  its  constitution  and  by-laws  ;  and  in  taking  the 
advance  on  his  shares,  he  is  only  allowed  to  anticipate,  for 
a  premium  or  bonus,  the  final  redemption  of  all  the  shares, 
when  the  funds  realized  may  be  sufficient  to  pay  on  each 
unredeemed  share  [the  fixed  value  of  the  same  in  full]  over 
and  above  all  losses  and  liabilities.  Such  being  the  nature 
of  the  contract,  and  the  relation  of  the  mortgagors  to  the 
association,  the  facts,  which  are  undisputed,  that  the  asso- 

'  The  Low  gtreet  Building  Asso-  sociation  No.  6  v.  Zucker,  ubi  su- 

ciation  No.   6    v.  Zucker,  48  Md.  pra. 

448;  The  Peter's  Building  Associa-  '  This  is,   as  lias  been  seen,  not 

tion  No.  5   V.    Jaecksch,   51    Md.  accurate  (see  ante,  \\  400-402),  but 

198.  the  inaccuracy  in  no  wise  affects  the 

*  The  Low  Street  Building  As-  present  question. 
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ciation  is  insolvent,  its  aftairs  in  the  hands  of  receivers, 
with  no  prospect  of  ever  resuming  its  former  operations, 
and  with  not  the  slightest  chance  of  its  ever  being  able  to 
pay  to  the  holders  of  the  unredeemed  shares  the  fixed 
value  .  .  .  per  share,  become  most  material  in  determining 
the  rights  of  the  mortgagors.  From  these  facts,  it  is  mani- 
fest that  the  event  will  never  occur,  even  if  the  corporation 
is  not  actually  dissolved,  when  the  mortgagors,  according 
to  the  terms  of  the  covenant,  could  be  released  from  the  pay- 
ment of  the  [periodical]  dues,  or  from  the  risk  of  incurring 
fines  and  forfeitures  for  non-payment.  The  circumstances 
of  the  association,  therefore,  and  its  inability  to  carry  out  in 
good  faith  the  contract  with  the  mortgagors,  must  termin- 
ate the  contract  as  originally  contemplated,  and  the 
parties  must  occupy  the  same  position  that  they  would 
occupy  if  the  association  were  dissolved." '  For,  "  it  is  not 
a  suspension,  but,  so  far  as  the  borrower  is  concerned,  a  dis- 
solution." ^ 

§  528.  Whilst  accepting  much  of  the  reasoning  upon 
which  the  decisions  in  the  cases  reviewed  in  the  preceding 
sections  are  based,  the  conclusions  reached  by  them  have 
been  in  part  rejected  by  the  courts  of  Pennsylvania  and 
Tennessee.  In  the  former  state,  where  a  building  associa- 
tion had  become  insolvent  and  gone  in  to  the  hands  of  a 
receiver,  who  sued  a  borrowing  member  upon  his  mortgage, 
it  was  said  :  "  It  is  clear  that  the  business  of  the  associa- 
tion ceased  with  the  appointment  of  a  receiver.  Nothing 
remained  but  liquidation.  The  receiver  had  no  authority 
to  collect  dues  maturing  after  his  appointment,  for  that 
would  be  to  continue  the  association  instead  of  winding  it 
up.  Under  such  circumstances,  was  the  company  entitled 
to  recover,  in  this  suit,  the  full  amount  of  the  mortgage 
with  interest  ?  If  so,  the  defendant  will  be  placed  in  a 
much  worse  position  than  the  non-borrowing  stockholder. 

'  The  Low  street  Building  Asso-  King,  58  Md.    279.     Windsor  and 

ciation  No.  6    v.   Zucker,  48  Md.  Applegarth   v.    Bandel   [supra)    js 

448-  followed  as  to  the  computation  of 

^  The   Peter's  Building  Associa-  the  amount  properly  due  upon  the 

tion  No.  5  V.  Jaecksch,  51  Md.  198;  mortgages. 
Hampstead  Building  Association  v. 
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The  latter  loses  only  what  he  has  paid  in  on  his  stock, 
while  the  defendant  loses  in  addition  the  $2268  which  he 
bid  as  the  premium.  In  view  of  the  failure  of  the  com- 
pany, the  consideration  or  inducement  for  giving  this  large 
premium  has  failed,  or  at  least  has  failed  in  part.  That 
consideration  was  the  mode  of  payment,  being  in  small 
sums  monthly,  and  his  participation  in  the  profits  resulting 
from  premiums,  fines  and  other  sources.  It  is  plain  to  see 
that,  if  other  members  purchase  loans  at  a  premium,  be  the 
same  large  or  small,  he  participates  in  those  profits,  in  the 
event  of  the  solvency  of  the  company^  and  its  winding  up 
in  the  usual  manner,  while  he  is  deprived  of  such  partici- 
pation by  insolvency  and  a  failure  to  carry  out  the  object 
of  its  formation.  .  .  .  The  insolvency  of  the  company,  as 
before  observed,  puts  an  end  to  its  operations  as  a  building 
association  ;  to  a  certain  ■  extent,  it  also  ends  the  contract 
between  it  and  its  members  respectively,  and  nothing  re- 
mains but  to  wind  it  up  in  such  a  manner  as  to  do  equity 
to  creditors,  and  between  the  members  themselves.  As  re- 
gards the  latter,  care  should  be  taken  to  adjust  the  burdens 
equally,  and  *not  to  throw  upon  either  borrowers  or  non- 
borrowers  more  than  their  respective  share.  That  result 
may  be  reached  by  requiring  the  borrower  to  repay  what 
he  actually  received  with  interest.  He  would  then  be  en- 
titled, after  the  debts  of  the  corporation  are  paid,  to  3.  pro 
rata  dividend  with  the  non-borrower  for  what  he  has  paid 
upon  his  stock.  He  will  thus  be  obliged  to  pay  his  proper 
share  of  the  losses.  To  allow  him  to  credit  upon  his 
mortgage  his  payments  on  his  stock  would  enable  him  to 
escape  responsibility  for  his  share  of  the  losses,  and  throw 
them  wholly  upon  the  non-borrowers.  In  other  words,  the 
borrower  would  escape  without  loss.  It  will  not  do  to  ad- 
minister the  affairs  of  an  insolvent  corporation  in  this  man- 
ner. ...  In  our  view  of  the  case,  the  plaintiff  [building 
association]  was  entitled  to  judgment,  but  not  for  the 
amount  for  which  it  was  entered  [the  full  face  of  the  mort- 
gage, including  premium  bid,  and  interest  upon  the  whole] . 
The  damages  should  be  assessed  by  charging  the  defend- 
ant with  the  sum  actually  received  on  his  mortgage,  with 
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interest  for  the  same,  and  crediting  him  with  all  actual 
payments  of  interest.  But  his  payments  upon  his  stock 
are  not  to  be  credited  on  the  mortgage  as  payments  of  either 
principal  or  interest." '  This  conclusion  is  adopted  in 
Tennessee.'' 

§529.  One  differing  from  either  of  the  above  was 
reached  by  the  United  States  Circuit  Court  of  the 
Northern  District  of  Illinois.'  "The  question  ...  re- 
duces itself  to  one  of  simple  equity  and  fair  play.  The  in- 
ability of  the  association  to  proceed  to  its  expected  termin- 
ation by  reason  of  the  impairment  of  its  collectible  loans  is 
attributable  alike  to  each  stockholder.  The  officers  of  the 
association  are  their  agents,  and  the  results  of  their  invest- 
ments are  alike  the  fortune  or  misfortune  of  each  stock- 
holder, whether  it  be  borrower  or  non-borrower.  When  a 
condition  thus  brought  about  justifies  a  court  of  equity  in 
peremptorily  terminating  the  career  of  the  association,  the 
adjustment  should  be  made  as  near  upon  the  line  of  what 
would  take  place  if  the  association  lived  out  its  life  as  pos- 
sible. I  can  think  of  no  fairer  rule  than  to  regard  the 
normal  life  of  the  association  as  eight  years,  and  to  look 
upon  each  year  short  of  that  period  as  an  aliquot  portion 
thereof.  This  would  give  the  borrower  credit  for  such 
premium  as  the  number  of  years,  or  fractional  parts  thereof, 
unlived  by  the  association,  bear  to  the  whole  period  of  its 
normal  life  of  eight  years.  To  that  extent  the  premium  is 
unearned  ;  for  the  period  already  past  it  has  been  earned. 
It  is  true  that  the  borrower  might  not  have  bid  the  pre- 
mium if  he  had  foreseen  the  premature  death  of  the  asso- 
ciation ;  but  neither  would  his  fellow  stockholders,  with  a 
like  foreknowledge,  have  contributed  their  installments. 
The  misfortune  of  the  one  is  not  greater  than  that  of  the 
other.  If  the  borrower  were  to  be  credited  with  the  entire 
premium,  the  taking  of  possession  of  the  assets  by  a  court 
of  equity  would  immediately  reduce  the  already  impaired 

'  Strohen     v.    Franklin    Saving  «  Rogers  v.  Hargo,  20  S.  W.  Rep. 

Fund  and   Loan  Association,    115  430. 

Pa.    273;  8  Atl.  Rep.  843 ;_  6  Centr.  =  Towle  v.  Amer.  Building,  Loan 

Rep.  739>,P.er  Paxson,  j.  '  and  Investment  Soc,  61  Fed.  Rep. 

-    -    446; -per  Grosscup,  D.  J.                  '■ 
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assets  by  the  amount  of  the  aggregate  premiums.  It  might 
easily  be  that  the  intervention  of  equity  near  the  close  of 
the  eight  years  would,  under  such  cirtumstances,  be  a  posi- 
tive boom  to  the  borrower,  by  incidentally  deducting  from 
the  loan  a  large  percentage  of  the  principal.  The  tempta- 
tion and  uncertainty  thus  introduced  ought,  if  possible,  to 
be  averted."  ^ 

§  530.  Finally,  there  is  one  decision  which  deserves 
to  be  noticed  and  to  the  reasoning  in  which  all  that  has 
been  argued,  discussed  and  adjudicated  upon  this  sub- 
ject would  appear  to  be  idle  and  irrelevant.  The  case 
arose  in  Kansas.  The  articles  of  a  building  association 
provided,  that,  if  the  interest  be  allowed  to  remain  unpaid 
for  more  than  four  months,  the  directors  shall  compel  pay- 
ment of  principal  and  interest.  A  borrower,  being  a  mem- 
ber ill  the  association,  executed  his  note  to  it,  in  the  shape 
of  an  ordinary  promissory  note  of  $3000,  payable  at  a 
certain  date,  with  •  interest,  and  secured  this  note  by  mort- 
gage reciting  the  note,  and  drawn  as  an  ordinary  mortgage, 
and  conveyed  shares  of  stock  to  the  association.  In  a  suit 
by  the  building  association  against  the  borrowing  member, 
the  court  ignored  the  premium,  and  rendered  judgment  in 

'  In  Hinman  v.  Ryan,  3  Ohio  til  payment  of  the  balances  due 
Circ.  Ct.  529,  it  was  held,  that,  thereon  after  deducting  their  re- 
pending  dissolution,  no  more  dues  spective  shares  of  the  assets,  nor 
were  payable  except  under  an  order  were  creditor  members  entitled  to 
of  court, — that  the  receiver  could  be  paid  in  full.  The  case,  however, 
not  assign  any  mortgages  held  by  did  not  turn  upon  the  question  un- 
the  association, — that  the  same  der  discussion,  and  is  perhaps  not 
continued  to  draw  interest,  payable  valuable  as  throwing  light  upon  it. 
monthly,  and  recoverable  by  the  — In  Goggin  v.  Kelly,  (Tex.  Civ. 
receiver,  it  not  appearing  that,  App. )  25  S.  W.  Rep.  1133,  itw^ 
without  it,  there  were  sufficient  as-  held,  that,  where  a  building  asspcia- 
sets  to  equalize  the  stockholders. —  tion,  before  insolvettcy,  had  per- 
In  People  v.  Lowe,  117  N.  Y.  175;  mitted  borrowers  to  pa3' their  debts 
22  N.  E.  Rep.  1016,  the  accepted  before  maturity  by  setting  off 
rule  seems  to  be  that  the  assets  against  them  the  withdrawal  value 
were  to,  be  distributed  equally  of  their  shares,  it  will,  in  the  hands 
among  investing  and  borrowing  of  a  receiver,  be  estopped  from  re- 
members, according  to  their  re-  .  fusing  to  settle  with  other  borrow- 
spectiye '  nufaiber  of  shares;  and  ers  on  the  same  basis  when  they 
that  the  latter  were  not  entitled  to  had  acted  upon  the  rule, 
have  their  mortgages  canceled  un-  ■ 
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favor  of  the  association  on  the  basis  of  the  cash  received 
by  the  borrower,  and  decreed  foreclosure  and  sale  of  all  the 
mortgaged  property.  The  defendant,  appealing,  contended 
that  the  building  association,  under  the  constitution  and 
by-laws  of  the  association,  as  they  existed  at  the  time  of 
the  execution  of  the  mortgage,  could  not  recover  ;  that  the 
method  of  the  court  in  computing  the  amount  due  was 
wrong,  and  the  recovery  excessive  ;  and  urged,  as  an  ad- 
ditional argument,  that  the  building  association,  by  certain 
amendments  to  its  constitution  and  by-laws,  had  precluded 
itself  from  complying  with  its  obligations  in  the  premises, 
and  was  therefore  in  no  position  to  complain  of  the  de- 
fendant's default.  These  changes  were  substantially  as 
follows  :  The  constitution  originally  provided  that  a  mem- 
ber whose  shares  were  unpledged  for  loans  might  give 
notice  of  withdrawal  at  any  time,  and  that  from  and  after 
such  notice,  all  dues  on  such  shares  should  cease.  All  the 
holders  of  unpledged  shares  having  given  notice  of  with- 
drawal, the  section  of  the  constitution  requiring  the  pay- 
ment of  dues  on  shares  was  amended  so  as  to  provide  that 
no  dues  be  thereafter  required  from  the  unpledged  shares. 
Another  amendment  was  also  then  adopted,  changing  the 
manner  in  which  withdrawn  shares  were  to  be  paid  off,  and 
instructing  the  directors  to  close  the  business  of  the  asso- 
ciation. It  was  held  that  this  action  in  no  manner  changed 
the  contract  evidenced  by  the  note  and  mortgage,  or  te- 
leased  any  party  from  any  obligation  thereon.  "When  he 
(the  borrower)  became  a  member,  he  knew  that  dues  on  all 
unpledged  shares  could  be  stopped  at  any  time  upon  the 
election  of  the  holders  of  those  shares.  He  joined  the  asso- 
ciation upon  that  condition.  The  holders  of  those  shares 
made  the  election,  and  then  the  only  parties  owing  dues 
were  the  borrowing  members.  The  amendment  simply 
provided  a  change  in  the  manner  of  payiiig  off  the  un- 
pledged shares,  and  that  is  something  which  did  not  inter- 
est the  plaintiffs  in  error  in  the  least.  Their  obligations 
were  not  increased  by  the  amount  of  a  dime  by  the  amend- 
ments. So  far  as  the  instruction  to  the  directors  to  close 
the  business  of  the  association  is  concerned,  it  cast  no  new 
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burden  upon  any  borrower,  required  of  him  no  other  or 
different  payments,  and  simply  recognized  a  duty  which 
the  general  withdrawal  of  shares  seemed  to  impose. 
Plaintiffs  in  error  may  have  expected  that  all  shareholders 
would  remain  such  until  the  close  of  the  association,  but 
the  loan  was  made  upon  no  such  condition,  and  any  mem- 
ber had  a  legal  right  to  withdraw.  The  exercise  of  this 
right  by  any  or  all  the  non-borrowing  members  did  not 
change  the  contract  of  plaintiffs  in  error,  or  release  them 
from  any  of  its  obligations."  "  It  is  doubtless  true  that  it 
was  contemplated  that  a  borrower  who  continued  as  such, 
and  without  default,  to  the  end  of  the  life  of  the  association, 
should  not  be  compelled  to  pay  the  principle  of  the  note, 
or  perhaps,  more  correctly,  that  the  shares  which  he  held 
would  then  be  of  sufficient  value  to  pay  the  note,  leaving 
the  other  property  in  the  mortgage  free  ;  but  it  is  equally 
true  that,  pending  the  life  of  the  association,  it  was  con- 
templated that  the  note  and  mortgage  should  express  the 
very  terms  of  the  contract  between  the  parties,  that  the 
relation  between  them  should  be  that  of  borrower  and 
lender,  and  that  the  loan  was  an  asset  of  the  corporation, 
which,  like  any  other  debt,  could  be  collected  when  it  he- 
came  due.  Voluntary  and  involuntary  payments  of  the 
loan  were  expressly  provided  for."  ' 

'  Hekelnkaemper  v.  The  German  Watkins  v.  The  Workingmen's 
Building  and  Savings  Association  Building  and  Loan  Association,  97 
of  Atchison,  Kan.,  22  Kan,  549.  Pa.  514,  differs  from Hekelnkaem- 
It  must  be  observed  that  the  ad-  per's  case  {supra),  in  that,  in  the 
vance  was,  in  this  case,  treated  former,  there  was  an  actual  default 
strictly  as  a  loan,  and  the  Ohio,  of  the  borrower  rendering  his  mort- 
Maryland,  and  Georgia  cases,  as  to  gage  collectible.  Moreover,  the 
computation  of  the  amount  pres-  building  association  had  offered 
ently  due  upon  a  building  associa-  the  borrowers  the  opportunity  of 
tion  mortgage  securing  the  pay-  redeeming  upon  payment  of  100  or 
ment  of  dues,  expressly  distin-  103  months'  dues,  instead  of  await- 
guished  and  held  inapplicable  on  ing  the  regular  determination  of 
that  ground.-  In  Massey  v.  The  the  business  of  the  society;  thus  ex- 
Citizens',  etc.,  Association,  22  Kan.  tending  to  them  a  benefit  equal  to 
624,  the  English  theory  of  partner-  •  what  they  lost  in  the  shortened 
ship  dealings  in  the  loans  is  period  of  the  investing  members' 
adopted,  and  the  taking  of  pre-  contributions.  There  was  no  at- 
mium,  etc.,  justified  because  it  tempt  to  change  the  par  value  of 
is  not  a  mere  loan.    The  case  of  the  stock.. 
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§  531.  Upon  the  basis  of  all  the  decisions  examined,  it 
may  be  safely  laid  down  that  the  clear  weight  of  authority 
rejects  the  enforcement  of  any  part  of  the  premium.  .  And 
in  reason  and  fairness  this  must  be  so.  The  premium  is 
not  a  payment  in  advance.  The  contract  concerning  it 
is  that  it  shall  be  made  up  by  the  borrower  in  the  associa- 
tion's hands,  and  that,  upon  his  final  settlement  with  the 
association,  when  the  work  of  both  shall  be  accomplished 
and  their  reciprocal  duties  fulfilled,  it  shall  be  relinquished 
to  and  appropriated  by  the  association.'  The  contract, 
therefore,  is  an  entire  one.  It  does  not  contemplate  a  stop- 
page at  any  intermediate  point  and  an  apportionment  of 
the  premium  accordingly.  No  part  of  it  is  earned  until 
the  whole  scheme  has  been  carried  out.^  Hence,  if  at  any 
stage,  the  society,  breaking  down,  fails  to  perform  its  part 
of  the  bargain,  the  promise  to  pay  it  the  premium  loses  the 
consideration  upon  which  it  was  based,  and  ought  to  be  re- 
garded as  wholly  abrogated.  To  attempt  to  apportion  the 
premium  is  simply  to  treat  it  as  addditional  interest.  To 
regard  it  as  something  with  which  the  borrower  has  parted, 
as  something  which  the  society  has  earned,  as  assets  in  its 
hands  before  it  has  done  that  which  entitles  it  to  retain  the 
premium,  is  to  misconceive  its  true  character  and  office. 
It  must  be  true,  therefore,  that  the  basis  of  the  borrower's 
indebtedness  is  to  be  taken  to  be  the  amount  of  money 
actually  passing  into  his  hands  with  legal  interest  thereon. 
But  it  cannot  be  true  that  he  is  to  be  allowed  as  deductions 
therefrom  all  that  he  has  paid  into  the  society.  That 
would  be  overlooking  his  duty  as  a  member  to  contribute 
to  the  losses  and  expenses  of  the  common  enterprise. 
What  ^e  has  paid  as  interest  is  to  be  allowed  him  as  paid 
upon  interest.  If  he  has  paid  interest  upon  the  premium 
bid  by  him,  he  has  overpaid  his  interest,  and  the  excess 
ought  to  go  in  reduction  of  his  debt.  And  upon  it  he  is 
entitled  (by  reason  of  his  right  to  apply,  if  he  chooses,  his 

'  See  ante,  ?§  124-125,  435.  a,  certain  number  of  years,  is  a  re- 

=  A  provision  requiring  a  return  bate  in  favor  of  voluntary  repay- 

ofa  certain  fraction  of  the  pre-  ment,  not  an  apportionment  of  the 

mium  for  every  unexpired-  -year  of  premium  as  earned  or  unearned. 
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stock-payments  to  the  reduction  of  his  debt ')  to  a  further 
credit  for  whatever  his  shares  are  worth,  i.  e._,  for  his  pro- 
portion of  the  assets  of  the  association  at  the  same  rate  per 
share  as  the  shares  of  unadvanced  meihbers.  The  balance 
remaining  upon  his  indebtedness  he  is  bound  to  discharge 
in  cash.  There  can,  however,  ordinarily  be  no  reason  why 
he  should  be  put  to  the  inconvenience  of  paying  down  the 
whole  amount  of  his  debt,  without  any  credit  for  his  stock- 
payments,  and  relegated  to  a  distribution  of  the  corporate 
assets,  in  order  to  get  back  what  he  might,  in  the  first  in- 
stance, have  been  permitted  to  retain.  In  general,  the  only 
practical  effect  of  such  a  rule,  besides  the  distinct  hardship 
upon  the  borrower,  will  be  to  swell  the  amounts  passing 
through  the  receiver's  hands,  to  complicate  the  accounts 
and  the  distribution,  and  thereby  to  increase  the  expenses 
of  the  settlement  to  the  detriment  of  all  the  members,  ad- 
vanced and  unadvanced.  When  a  building  association's 
affairs  are,  in  the  hands  of  a  receiver,^  acting  under  the  di- 
rection and  supervision  of  a  court  of  equity,  there  can  be 
no  difficulty  in  determining  or,  at  least,  approximating  what 
its  receipts,  profits  and  losses  have  been,  what  its  liabilities 
are,  and  what  is  the  value  of  every  share  of  stock  presently 
held  advanced  or  unadvancpd  in  it,  and  how  much  every 
member  must  lose  upon  every  dollar  paid  in  by  him  upon 
his  stock,  making  a  proper  allowance  for  the  expenses  of 
settlement.  If  that  can  be  ascertained,  the  amount  per 
share  to  be  credited  upon  the  borrowers'  indebtedness,  that 
is,  upon  the  amount  actually  received  by  him  originally, 
has  been  found,  and  if  he  pays  the  balance  with  interest 
(being  credited  with  past  interest  payments)  he  has  dis- 
charged all  he  owes  the  society  or  his  fellow  members.  If 
these  preliminary  calculations  can  be  made  to  yield  only 
an  approxirnately  correct  result,  a  corresponding  credit 
ought  to  be  allowed  for  the  borrower's  stock  and  his  right 
preserved  to  reclaim  what,  on  a  final  settlement,  he  shall 
appear  to  have  overpaid.      A  qualification  of  these  rules 

'  See  ante,  §?  478-484.  also  be  worked  out  by  an  assignee 

'  And  it  is  said  that  the  results      for  benefit  of  creditors:    Christian's 
accomplished   by  a  receiver  may      App.,  102  Pa.  184,  189. 
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must,  however,  be  noted  as  applicable  to  cases  where  the 
borrower's  mortgage  has  passed  by  assignment  to  one  from  _ 
whom  the  association  has  borrowed  money  and  to  whom  it 
has  transferred  members'  obligations  as  security.  In  such 
cases,  as  was  pointed  out  by  a  distinguished  Pennsylvania 
Judge,  when  the  society  has  become  insolvent,  the  right  of 
the  outside  creditor  to  be  paid  speedily  requires  that  the 
borrowing  member  pay  at  once  what  his  mortgage  then 
stands  for,  to  wit,  the  amount  actually  received  with  unpaid 
interest,  without  credit  for  his  stock-payments,  and  that  he 
be  relegated  to  the  final  distribution  of  the  corporate  assets 
for  his  dividend  upon  the  latter.' 

Refusal  of  Other  Members  to  Pay.    Suspension  of  Busi- 
ness. 

§  532.  From  the  cases  which  have  just  been  considered, 
it  is  necessary  to  distinguish  cases  of  embarrassment  of  the 
association,  arising  from  a  mere  refusal  of  any  number  of 
shareholders  to  continue  their  stock-payments.  This  may 
tend  greatly  to  increase  the  burden  of  the  borrower.  But 
"  by  the  terms  of  his  bond,  he  assumes  the  hazard  of  all 
losses  sustained  by  the  corporation  either  by  fraud,  acci- 
dent, or  the  defalcation  of  its  members.  Every  shareholder 
must  of  necessity  incur  that  hazard.  He  cannot  escape  the 
hazard,  nor  can  his  liability  to  loss  be  diminished  by  enter- 
ing into  an  obligation  and  giving  security  for  the  payment 
of  his  dues  to  the  corporation."  ^     It  is  true  that  such  be- 

'  state  Saving  and  Loan  Associa-  — thrts  recognizing  the  dissolution 
tion  V.  Carroll,  4  Distr.  R.  (Pa.)  6,  of  the  society,  if  established,  to  be 
per  McPherson,  J.  The  suit  was  an  element  in  abrogating  the  con- 
by  the  society,  but  the  judgment  tract.  Besides,  the  borrower  was, 
was  marked  to  the  use  of  the  cred-  in  fact,  held  entitled  to  redeem  his 
itor,  the  assignee  of  the  mortgage.  mortgage  upon  payment  of  what 

^  Hoboken  Building  Association  he  had  actually  received  with  legal 
V.  Martin,  13  N.  J.  Eq.  428.  The  interest,  this  being  the  arrangement 
court,  in  this  case,  says  that  "the  made  by  the  society,  for  the  pur- 
defendant's  obligation  to  pay  is  ab.  pose  of  winding  up  its  business 
solute."  But  it  is  also  says  that,  with  borrowers  who  repaid  volun- 
where  the  fact  of  indebtedness  is  tarily.  (Compare  this  case  with  the 
established,  a  very  clear  case  should  very  different  one  of  Goggin  v. 
be  made  out  to  enable  the  debtor  to  Kelly  (Tex.  Civ.  App.)  25  S.  W. 
escape  liability,  on  the  ground  that  Rep.  1133,  ante,  ?  529,  note.)  But 
the  corporation  had  ceased  to  exist,  see    Watkins    v.    Workingmen's 
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havior  on  the  part  of  members  may  throw  the  building  as- 
sociation into  insolvency,  but  the  insolvency  of  a  corpo- 
ration does  not  of  itself  excuse  the  payment  of  stock  sub- 
scriptions.' And  hence  it  will  not  constitute,  by  itself,  a 
defence  of  which  any  particular  member  can  avail  himself 
when  sued  by  the  building  association  for  the  non-perform- 
ance of  his  undertakings.  To  do  this,  there  must  be  a  dis- 
solution, a  cessation  of  the  building  association  to  exist  as 
a  corporation.  And  this,  it  is  said,  must  be  clearly  estab- 
lished, in  order  to  enable  a  person  to  escape  from  an  in- 
debtedness which  is  shown  to  exist.'^  Insolvency  does  not 
necessarily  bring  it  about.  The  building  association's  cor- 
porate business  is  not  thereby  terminated.  Its  franchises 
may  be  uninterruptedly  carried  on,  though,  perhaps,  not 
with  the  advantages  contemplated  in  the  inception  of  the 
enterprise,  and  the  recusants  may  be  compelled  to  pay  the 
penalty  of  their  disloyalty.' 

§  533.  So,  too,  where  a  building  association  by  agree- 
ment had  suspended  its  operations  until  its  mortgage 
securities,  which  were  in  process  of  collection,  could  be 
realized  on,  and  in  the  mean  time  the  further  payment  of 
monthly  dues  of  its  members,  as  required  by  charter  and 
byrlaws,  was  to  be  dispensed  with  and  suspended,  until  a 
reasonable  time  was  had  to  collect  the  securities  ;  but,  if 
said  securities  should  not  yield  enough  money  to  close  up 
the  building  association  as  contemplated  by  its  charter, 
then  the  payment  of  monthly  dues  was  to  be  resumed  at 
such  time  as  the  Board  of  Directors  would  determine,  upon 
reasonable  notice  to  the  members  :  it  was  held  that  a  bor- 
rowing member  was  bound  to  pay  interest  to  the  building 
association  upon  the  balance  of  his  indebtedness  to  it  at 
the  date  of  the  agreement,  unless  he  paid  it  over  at  once.^ 
Here,  too,  there  was  no  dissolution. 

Building  and  Loan  Association,  97  cit.   Dill  v.  Wabash  Valley  R.  Co., 

Pa.  514,  where  one  who  repudiated  21  111,  91. 

terms  offered  for  voluntary  repay-  "  Hoboken   Building  Association 

ment  was,  when  sued,  held  not  en-  v.  Martin,  ubi  supra. 
titled  to  claim  their  benefit.  ^  See  ante,  l\  65,  et  seqq.,  476. 

'  Angell  and  Ames,  Corp.,  §  523;  *  Thomson  v.  Ocmulgee Building 

and  I<oan  Association,  56  Ga.  350. 
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§  534.  Similarly,  where  the  enforcement  of  a  mortgage 
by  a  building  association  was  resisted  on  the  ground,  that, 
after  the  giving  of  the  mortgage,  the  society  had  suspended 
business  for  a  period  of  some  length,  it  was  held  that  the 
defence  was  unavailing.  "  If  the  fact  be  so,"  says  the 
court,  "  the  defendant  below  was  not  injured.  He  was  a 
member.  The  action  of  the  association  was  in  part  his, 
and  was  evidently  for  the  purpose  of  a  temporary  relief 
from  the  burdens  imposed  upon  all.  The  only  effect  was 
to  prolong  the  period  of  winding  up  the  afiairs  of  the  asso- 
ciation. The  defendant  would  be  in  the  precise  position 
in  the  end  as  if  the  suspension  had  not  taken  place." ' 


CHAPTER  XIX. 
THE  DENIAL  OF  CORPORATE  EXISTENCE  OR  CAPACITY. 

§  535-  Corporate  existence  de  facto  ■miix  prima  facie  title  shown  cannot 
be  questioned  collaterally.  State  alone  can  question  incor- 
poration. 

§  536.  Same  rule  obtains  under  all  methods  of  incorporation. 

?  537.  Irregularities  in  obtaining  charter  which  cannot  be  taken  advan- 
tage of  collaterally. 

?  538.  Unlawful  provisions  in  by-laws. 

§  539.  Illegal  acts  subsequent  to  incorporation. 

§  540.  Lapse  by  cha.rter-limitation.  Denial  of  specific  powers.  Cura- 
tive acts. 

I  543.  Admission  of  corporate  existence  estops  from  denying  it  subse- 
quently.    Purchaser  from  mortgagor  to  society. 

I  546.  Estoppel  arising  by  behavior. 

Corporate  Existence  de  facto  with  Prima  Facie  Title  Shown 
cannot  be  Questioned  Collaterally,  State  Alone  can 
Question  Incorporation. 

§  535-  The  plea  of  nul  tiel  corporation^  interposed  as  a 
defence  in  a  suit  in  which  the  building  association  is 
plaintiff,  is  sufficiently  answered  by  the  latter,  by  showing 
a  prima  facie  title  to  corporate  existence,  based  upon  a  de 
facto  acquisition  of  the  franchise,  from  the  proper  source, 
apparently  legal.  This  being  produced,  neither  fraud  or 
irregularities  in  the  proceedings  to- obtain  the  incorporation, 
'  Johnston  v.  Elizabeth  Building  and  Loan  Association,  104  Pa.  394,  398. 
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nor  any  illegal  features  of  thfe  charter  shown,  nor  such 
subsequent  acts  of  the  society  or  its  officers  as  would  work 
a  forfeiture  of  its  franchises,  if  urged  by  the  proper  au- 
thority and  in  the  proper  proceeding,  can  be  adduced  for 
the  purpose,  nor,  being  proved  and  apparent,  can  be  made 
the  ground,  of  impeaching  its  corporate  existence  by  way 
of  defence,  collaterally,  against  its  demands.'  Admitting 
that  the  proceedings  had,  with  a  view  to  secure  the  corpo- 
rate character,  were  so  defective  or  tainted  with  fraud,  and 
that  the  building  association's  conduct  had  been  such,  as  to 
make  it  liable  to  the  loss  of  its  franchises,  it  belongs  to  the 
State,  and  to  the  State  alone,  by  a  proceeding  instituted 
for  that  purpose,  to  enforce  the  penalty ;  and  the  building 
association,  until,  by  judicial  sentence,  its  charter  is  de- 
clared void,  is  a  corporation  de  facto ^  and  no  private  person, 
more  especially  none  dealing  with  it  as  a  corporation,  is 
permitted  to  say  that  it  is  not  also  a  corporation  de  jure? 


'  Neither,  of  course,  can  a  junior 
mortgagee,defeat  a  senior  mortgagee 
by  impeaching  collaterally  the  cor- 
porate existence  of  the  mortgagee  in 
the  latter  :  Williamson  v.  Kokomo 
Build,  and  I<oan  Fund  Association, 
89  Ind.  389. 

2  Mechanics'  Building  Associa- 
tion v.  Stevens,  5  Duer,  676;  Pat- 
tison  V.  The  Albany  Building 
and  Loan  Association,  63  Ga.  373; 
The  Lincoln  Building  and  Savings 
Association  v.  Graham,  7  Neb.  173; 
Same  v.  Benjamin  and  Benjamin, 
lb.  181;  McLaughlin  v.  Citizens' 
Building  Association,  62  Ind.  264; 
Lord  and  Robinson  v.  Essex  Build- 
ing Association  No.  4,  37  Md.  320; 
Becket  v.  Uniontown  Building  As- 
sociation, 88  Pa.  211;  Working- 
men's  Building  Association  v.  Cole- 
man, 89  Id.  428;  Albright  v.  Lafay- 
ette Building  and  Savings  Associa- 
tion, 102  id.  411;  Miller's  Est.,  2 
Pears.  (Pa. )  248;  Manuf.  and  Mech. 
Sav.  and  Loan  Co.  v.  Conover,  5 
Phila.  (Pa.)  i8;  West  Wiusted Sav- 
ings Bank  and  Building  Association 


V.  Pord,  27  Conn.  282;  Same  v. 
Rice,  lb.  293;  Hoboken  Building 
Association  v.  Martin,  13  N.  J.  Eq. 
428;  Williamson  v.  Kokomo  Build, 
and  Loan  Fund  Association,  89 
Ind.  389;  Payette  v.  Free  Home 
Building,  etc.,  Association,  27  111. 
App.  307;  American  Homestead 
Co.  V.  Linigari,  (La.)  15  So.  Rep. 
369;  Reg.  V.  D'Eyncourt,  9  L. 
T.  Rep.,  N.  S.  72;  28  J.  P.  ii5; 
4  Best  and  S.'(ii6  Engl.  C.  L.  R.) 
820;  12  W.  R.  408;  S.  C,  33  L.  J., 
M.  C,  89;  TO  Jur.,  N.  S.  513;  3  N. 
R.  420.  See  also,  Triton  Insurance 
Co.  V.  McGarian,  4  Denio,  392; 
Brouwer  v.  Appleby,  i  Sandf.  S.  C. 
Rep.  158;  Palmer  v.  Lawrence,  3 
Id.  161,  170;  Irvine  Z).  Lumbermen's 
Bank,  2  W.  and  Serg.  (Pa.)  190; 
Dyer  &  Co.  v.  Walker,  40  Pa.  157; 
Coil  V.  Pittsburg  Female  College, 
lb.  439;  Commonwealth  t).  Morris, 
I  Phila.  411;  Cochran  v.  Arnold,  58 
Pa.  399;  Importing  and  Exporting 
Co.,  etc.,  V.  Locke,  50  Ala.  332; 
The  Regents,  etc.,  v.  Williams,  9 
G.  and  J.  (Md.)  365,  426;  Jones  v. 
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Same  Rule  Obtains  under  All  Methods  of  Incorporation. 

§  536.  Nor  is  there  any  distinction  to  be  drawn,  in  this 
respect,  whether  the  incorporation  be  effected  by  act  of  the 
Legislature,  directly  granting  the  charter  ;  by  the  Execu- 
tive issuing  letters-patent  by  virtue  of  authority  conferred 
upon  him  by  law ;  by  the  court  exercising  a  discretionary 
power  under  the  statute  ;  or  by  the  act  of  the  parties  them- 
selves, self-constituting  under  a  general  law,  where  the 
charter  or  certificate  is  merely  the  ministerial  authentica- 
tion of  their  act,  ratified  upon  the  assumption  that  the 
actual  organization  has  been  conducted  according  to  law. 
No  difference  is  recognized  between  the  effect  of  any  par- 
ticular one  of  these  modes  of  incorporation,  and  the  effect 
of  the  other.' 

Irregularities  in  Obtaining  Charter  which  cannot  be  Taken 
Advantage  of  Collaterally. 

§  537.  Among  the  defects  in  the  proceedings  to  obtain 
incorporation,  which  cannot,  upon  collateral  inquiry,  affect 
the  validity  of  a  charter  produced,  or  the  corporate  exist- 
ence and  right  of  recovery  of  the  plaintiff,  are  the  follow- 
ing : — Fraud  and  bad  faith  in  misstating  the  amount  of. 
capital  stock  subscribed,  either  to  the  I^egislature,^  or  under 
a  general  act ; '  the  failure  of  the  whole  number  of  cor- 
porators required  by  the  statute  to  sign  the  application  to 
court  for  a  charter,*  or  the  articles  of  association  to  be  filed 
or  recorded  according  to  the  provisions  of  the  statute  ;  °  the 

Dana,  24  Barb.  (N.  Y.)  402;  Sted-  ^  Cochran  v.  Arnold,  ubi  supra. 

man  v.  Eveleth,  6  Mete.   (Mass.)  See  also   Massey  v.  The  Citizens' 

114;  Baker  v.  Adm'r  of  Backus,  32  Building  and   Savings  Association 

111.   m;  Glover  v.  Giles,  L.  R.,  18  of  Paola,  22  Kan.  624;  Morrison  et 

Ch.  173.  al.,  Rec'rs  Chespeake  Mutual  Land 

'  Cochran  v.  Arnold,  58  Pa.  399  and  Building  Association  v.  Dorsey, 

(overruling  Patterson  ».  Arnold,  45  48  Md.   461;  Garrett  v.    Dillsbury 

Pa.  410).    The  persons  composing  and  Mechanicsburg  R.  R.  Co.,  78 

a  corporation,  under  such  circum-  Pa.  465. 

stances,  .cannot,  therefore,  be  sued  *  Workingmen's  Building  Associ- 

in  their  individual  names,  as  part-  ation  v.  Coleman,  89  Pa.  428.     See 

ners,   the    plaintiff    simply  disre-  also  Rhoads  v.  Hoernerstown  Build- 

garding  their  claim  to  be  a  corpora-  ing  Association,  82  Id.  180. 

tion.  '  Second  Manhattan  Building  As- 

»  Pattison  v.  The  Albany  Building  sociation  v.    Hayes,  4  Abb.  App. 

and  Loan  Association,  63  Ga.  373.  Dec.    183;   West  Winsted  Savings 


§  538.]       THE  DBNIAL  Op  CORPORATB  EXISTENCE.  537 

omission  in  the  petition,  or  certificate,  to  state  the  names 
and  number  of  the  first  trustees,  and  to  file  a  duplicate'  of 
the  articles  of  incorporation  with  the  Secretary  of  State, 
if  required  ;  ^  to  fill  out  the  blank  intended  for  the  inser- 
tion of  the  day  of  the  month  given  as  that  in  which  the 
association  was  effected  ; '  and  the  insufficiency,  under  the 
law,  of  the  acknowledgment  of  the  articles  of  such  associ- 
ation.' 
Unlawful  Provisions  in  By-Laws. 

§  538.  Equally  futile  is  an  attempt  to  search  the  asso- 
ciation's right  to  be  a  corporation  under  a  charter  shown  by 
it,  because  some  of  the  provisions  incorporated  in  the  char- 
ter do  not  conform  with  the  requirements  of  the  statute 
under  which  it  was  granted."  Such  an  attempt  would  be 
entirely  irrelevant  and  improper.  The  question  of  a  build- 
ing association's  corporate  existence  is  by  no  means  neces- 
sarily involved  in  the  inquiry.  Many  of  the  provisions  in 
the  articles  may  be  found  to  be  without  the  warrant  of  law, 
and  still  the  corporation  exist  and  be  capable  of  exercising 
the  rights  and  franchises  conferred  upon  it  by  law.  Col- 
laterally such  a  question  cannot  arise.^  If  the, proceeding 
were  instituted  to  enforce  and  give  effect  to  a  specific  pro- 
vision, incorporated  into  the  articles  of  association,  in  con- 
flict with  or  not  justified  by  law,  another  and  different 
question  would  be  presented  ;  for  no  such  provision  can  be 
enforced.'  But  the  mere  existence  of  it  cannot  be  made 
the  ground  of  attacking  the  corporate  being  of  the  society, 
except  by  direct  proceedings  taken  at  the  instance  and  in 
the  name  of  the  State. 

Bank  and  B.  Ass' nz;  Ford  27  Conn.  Hayes,   ubi  supra.     It  was  in  this 

282;  Same  z/.  Rice,  lb.  293.   See  also  case  held  to  be  no  material  defect. 

People's  Sav.  B'k  and  B.  Ass'n  v.  *  Dannebroge  Mining  Co.  v.  AU- 

Cojlins,  lb.  145.  ment  and  Barrett,  26  Cal,  286.     See 

'See  Nelson  v.   Elakey,  54  Ind.  also  Spinning  z/.  The  Home  Build'g 

29,  that  such  "  duplicate  "  is  to  be  and  Savings  Ass'n,  26  Ohio  St.  483. 

an  original  instrument,  not  a  copy,  '  I/Ord  and  Robinson  v.  The  Es- 

and  that  in  suit  to  recover  dues  sex  B.  Ass'n,  37  Md.  320;  Becket  v. 

filing  of  certificate  and  duplicate  Uniontown   B.   Ass'n,   88  Pa.   211; 

must  be  proved.  Albright  v.  Lafayette  B.  and  Sav. 

'Spring  Valley  Water-Work  v.  Ass'n,  102  id.  411.     See  also  Rhoads 

San  Francisco,  22  Cal.  434  {440).  v.  Hoernerstown  B. Ass'n,  82  Id.  180. 

'  Second  Manhattan  B.  Ass'n  v.  « lb.              '  See  ante,  ?  310. 
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Illegal  Acts  Subsequent  to  Incorporation. 

§  539.  Nor,  again,  do  subsequent  illegal  acts  or  omis- 
sions of  the  association,  such  as  would,  at  the  instance  of 
the  attorney-general,  upon  quo  warranto^  become  fatal  to 
its  continuance  as  a  corporation,  give  any  person  defeiiding 
against  a  claim  of  the  association  the  right  to  turn  the 
tables  upon  it,  and  put  it  upon  trial  for  its  life,  assuming 
to  set  off,  as  it  were,  against  the  breach  of  his  obligations 
to  the  society,  the  violation  of  the  latter's  duty  to  the 
State,  and  requiring  the  court  to  interrupt  the  process  of 
determining  his  own  liability  to  the  association,  which  is 
the  direct  purpose  of  the  suit,  and  to  go  collaterally  into 
an  investigation  of  its  rights,  by  reason  of  any  act  or  omis- 
sion on  its  part  to  retain  franchises  guaranteed  to  it  by 
its  charter.  Even  if  the  association,  in  consequence  of  im- 
proper behavior,  has  lost  its  right  to  insist  upon  these  priv- 
ileges as  against  the  State,  it  is  still,  until  sentence  of  dis- 
solution has  been  pronounced  upon  it  in  a  proceeding  in- 
stituted directly  for  the  purpose,  a  corporation  de  facto. 
"  If  there  is  anything  Settled,  it  is  that  the  corporate  exist- 
ence of  a  corporation  de  facto  cannot  be  inquired  into  col- 
laterally. Upon  this  subject,  the  authorities  are  too  nu- 
merous to  admit  of  citation."  ' 

Lapse  by  Charter  Limitation.    Denial  of  Specific  Powers. 
Curative  Acts, 

§  540.  A  qualification  must,  however,  be  added  to  this. 
It  has  been  said  ^  that  the  doctrine,  that  the  corporate  ex- 
istence of  a  plaintiff  denominating  himself  a  corporation 
cannot  be  impeached  m  the  suit,  "  does  not  go  to  the  ex- 
tent of  precluding  a  private  person  from  denying  the  ex- 
istence de  jure  and  de  facto  of  an  alleged  corporation.  It 
cannot  be  true  that  the  mere  allegation  that  a  party  is  a 
corporation  puts  the  question,  whether  it  is  such  a  corpo- 
ration, beyond  the  reach  of  inquiry  in  a  suit  with  a  private 
person.     It.  must  be  a  corporation  either  de  jure  or  de  facto, 

'  Cochran  v.  Arnold,  58  Pa.  399,  '  and'their  effect,  see  ante,  R  278,  et 

405,  and  see  ante,  cases  in  notes  to  seijq. 

?§  535-536-     As  to  what  are  unlaw-  a  Oroville  and  Virginia  R.  R.  Co. 

ful  acts  of  a  building  association,  v.  Plumas  County,  37  Cal.  354. 
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or  it  has  no  legal  capacity  to  sue  or  be  sued,  nor  any 
capacity  of  any  kind.  It  is  an  indispensable  allegation,  in 
an  a<;tion  brought  by  a  corporation,  that  the  plaintiff  is  a 
corporation,  and  it  results  from  the  logic  of  pleading  that 
the  opposite  party  may  deny,  the  allegation.  Were  this  not 
so,  any  number  of  diiferent  bodies  of  men,  each  body  styling 
itself  the  directors  of  a  given  .  .  .  company,  might  bring 
separate  actions,"  without  any  possibility  of  showing,  on 
the  part  of  the  defence  that  thej'  are  not  such,  and  that 
their  claim  to  appear  such  is  fraudulent  and  untrue.  This 
every  defendant,  unless  he  has  estopped  himself  by  his 
previous  actions  or  admissions,*  is  at  liberty  to  do,  under  a 
plea  of  nul  tiel  corporation^  until  an  actual  charter  appar- 
ently legal  is  shown.  Even  then  there  is  nothing  to 
prevent  his  demonstrating,  from  the  face  of  the  charter, 
that  the  period  for  wliich  the  society  was  incorporated  has 
run  out,  and  that,  upon  its  own  showing,  it  is  working 
under  a  grant  of  franchises,  \<rhich  by  its  very  terms  has 
become  inoperative  by  lapse  of  time.  Moreover,  it  is  ap- 
parent from  what  has  already  been  said  concerning  the 
effect  of  voluntary  or  practical  dissolution  of  a  building  as- 
sociation upon  the  rights  and  duties  of  members,  advanced 
and  unadvanced,^  that  it  must  be  competent  for  individuals 
in  suits  by  and  against  building  associations  to  show  that 
there  has  been  such  voluntary  or  practical  dissolution. 

§  541.  Nor  is  there  any  rule  of  law  which  would  pre- 
clude him  from  contending,  upon  the  basis  of  the  charter 
produced,  together  with  the  record  of  its  origin  accompany- 
ing it,  that  the  corporation  impleading  him,  whilst  being  a 
corporation,  is  not  a  building  association  under  the  laws  of 
the  State,  and  not,  therefore,  entitled  to  exercise  the  privi- 
leges and  demand  the  exactions  conceded  to  such  corpo- 
rations exclusively.  The  manner  of  obtaining  the  charter, 
the  provisions  it  embraces,  and  the  rules  of  business  adopted 
by  the  society,  may  be  such  as  to  indicate,  that  whilst  it  is 
a  corporation  de  facto,  and,  for  all  the  person  defending  can 
be  permitted  to  say,  de  jure,  it  becomes  perfectly  apparent 
that  it  is  not  a  corporation  incorporated  under  the  particular 
'  See  post,  II  543-546-  '  See  ante,  U  519.  et  seqq.- 
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act  whose  benefit  it  claims.  Such  a  defence  does  not  draw 
in  question  the  corporate  existence  of  the  building  associa- 
tion. Jt  merely  denies  its  right  to  exercise  privileges  con- 
ferred by  an  act  under  whose  protection  it  has  never  placed 
itself,  and  to  share  in  whose  benefits  it  can  show  no  cre- 
dentials. Such  an  association  may  in  law,  and  for  the  pur- 
poses of  the  defence,  be  a  corporation ;  but  it  cannot  claim 
the  powers  conferred  by  the  statute  upon  those  institutions 
which  are  specifically  its  creatures,  unless  it  has  brought  it- 
self under  that  statute,  by  virtue  of  amendments  or  cor- 
rections authorized  by  law.  Nor,  it  seems,  will  curative 
acts,  intended  to  reach  building  associations  generally,  help 
such  corporations,  because,  whatever  they  may  be,  they 
are  not  building  associations.  Thus,  where  the  charter  of 
a  building  association  was  obtained  upon  a  petition  of  a 
less  number  of  citizens  of  Pennsylvania  than  the  Act  of 
1859  required,  and,  besides,  many  of  its  provisions  were  in- 
consistent with  those  of  that  statute,  this  was  held  to  be 
evidence  that  it  was  not  the  intention  of  the  persons  apply- 
ing for,  or  of  the  court  granting,  the  incorporation  to  pro- 
ceed under  the  Act  of  1859,  and  the  rights  of  building  as- 
sociations under  that  act  were  held  inapplicable  to  it.' 
But  if  the  intention  to  incorporate  under  the  proper  act  is 
clear  from  a  correspondence  of  the  charter  provisions  with 
the  leading  features  of  the  act,  or  from  the  agreement  in 
the  number  of  the  corporators  signing  the  charter  with 
those  required  by  statute,  and  there  is  a  general  conformity 
in  the  actual  management  of  the  society  with  the  statute, 
then  neither  the  defect  of  corporators,^  nor  the  incon- 
sistency of  some  of  the  charter  provisions,'  will,  standing 
alone,  debar  the  association  from  taking  advantage  of  a 
curative  enactment  passed  for  the  benefit  of  building  asso- 
ciations generally,  or  exercising  the  rights  by  law  conceded 
to  such.  Indeed,  the  question  whether  a  corporation  claim- 
ing to  be  a  building  association  and  to  have  the  powers 

'  Rhoads  v.  Hoernerstown  Build-  =  Workingmen's  Building  Asso- 

ing  Association,  82  Pa.   180.     See  ciation  v.  Coleman,  89  Pa.  428. 

also  Williar  z/.  The  Butcher's  Loan,  '  Becket  v.  Uniontown  Building 

etc.,  Society,  45  Md.  546.     But  see  Association,  88  Pa.  211. 
S544. 
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conceded  to  such  by  statute  is  really  a  building  association 
or  not  is  largely  a  question  of  what  the  persons  originally 
associating  themselves  together  and  the  authority  granting 
to  them  their  charter  of  incorporation  intended  to  do  and 
understood  themselves  as  doing.  That  question  must  be 
answered  by  reference  what  was  done.  If  the  proceedings 
were  in  substantial  conformity  with  the  statute  authorizing 
the  incorporation  of  building  associations  and  the  main 
features  of  the  articles  of  association  are  appropriate  to 
the  character  of  such  institutions  as  defined  by  the  statute, 
the  conclusive  presumption  is  that  it  was  intended  and 
understood  that  the  incorporation  was  to  be  and  was  under 
that  statute,  and  the  corporation  will  accordingly  have  to 
be  regarded  as  a  building  association  within  its  terms. 
Minor  irregularities  and  defects  in  the  proceeding  will  be 
overlooked  upon  the  principle  that  they  cannot  be  relied 
upon  by  private  persons  to  avoid  the  incorporation ;  and 
excessive  or  unlawful  provisions  in  the  articles  of  associa- 
tion or  charter,  not  necessarily  so  inconsistent  with  what  is 
sanctioned  by  the  statute,  nor  so  important,  as  to  compel 
the  coiiclusion  that  something  different  from  a  building  as- 
sociation as  contemplated  by  the  statute  was  designed  to  be 
established,  will  simply  be  void  and  inoperative.  This  is 
the  doctrine  of  the  most  recent  and  mostly  elaborately  de- 
cided case  upon  this  subject  in  Pennsylvania.' 

I  543.  As  to  the  constitutionality  of  curative  acts,  in 
their  effects  upon  contracts  made  before  they  are  taken  ad- 
vantage of,  a  case  arose  in  Ohio,  where,  under  the  Act  21 
Feb.,  1867  (64  Ohio  h.  18),  the  certificate  of  incorporation 
was,  by  mistake,  acknowledged  before  a  Notary  Public,  in- 
stead of  a  Justice  of  the  Peace,  as  then  required.  In  pro- 
ceedings under  the  Act  10  Mar.,  1859  (2  S.  and  C.  1172), 
being  an  act  to  authorize  courts  to  give  effect  to  the  inten- 
tion of  parties  and  officers  by  curing  defects,  omissions,  and 
errors  in  instruments  and  proceedings,  the  mistake  was  sub- 
sequently corrected.  It  was  held,  that,  as  the  Act  of  1867 
contemplated  the  assistance  of  that  of  1859,  the  two  must 
be  taken  together ;  that,  therefore,  there  was  no  invasion 
'  Albright  v.  Lafayette  Building  and  Savings  Association,  102  Pa.  411. 
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of  any  vested  rights  in  giving  it  its  full  eifect,  which  was, 
that  the  correction  iJnade  thereunder  rendered  the  building 
association  a  corporation  de  jure  from  the  date  of  its  or- 
ganization, not  only  as  against  persons  dealing  directly 
with  the  building  association,  but  as  against  all  others.' 
And  in  Pennsylvania,  an  act  passed  ii  May,  1874,  was  held 
to  lend  its  aid  to  building  associations  for  the  enforcement 
of  contracts  made  before  its  passage.  But  it  is  proper  to 
say  that  the  question  of  constitutionality  was  not  raised.^ 

Admission  of  Corporate  Existence  Estops  from  Denying  it 
Subsequently.    Purchaser  from  Mortgagor  to  Society. 

§  543.  One  who  has  dealt  with  a  building  association, 
more  especially  a  borrower  from  it,  who  has  expressly 
recognized  its  corporate  existence,  in  the  instrument  upon 
which  he  is  sued,  is  estopped  from  setting  up  the  plea  of 
nul  tiel  corporation  as  a  defence.  A  note  to  a  corporation 
in  its  corporate  name,  is  such  a  distinct  and  express  admis- 
sion of  its  lawful  being,  that  the  maker  cannot  afterwards 
be  permitted  to  deny  that  it  is  a  duly  organized  corpora- 
tion.' And  a  mortgage  given  to  a  building  association,  in 
the  same  terms,  also  is  a  recognition  of  its  right  to  sue  in 
accordance  with  the  act  under  which  it  assumes  corporate 
powers.*  Where,  therefore,  a  member  of  a  building  asso- 
ciation had  taken  a  loan  from  it,  giving  his  note  for  the 
amount,  and  also  executing  a  mortgage  to  it,  in  which  he 
described  the  mortgagee  as  a  body  politic  and  corporate,  he 
was  held  to  be  estopped  thereafter,  in  a  suit  upon  his  obli- 
gation, from  denying  the  corporate  existence  of  the  build- 
ing association,  with  the  special  powers  conferred  by  the 
statute  under  which  it  claimed  incorporation,  although  it 
was  uncertain  whether  or  not  the  charter  had  been  obtained 

'  Spinning  v.  The  Home  Build-  er's  Cotton  Manufactory  v.  Davis, 

ing  and  Savings    Association,    26  14  Johns.  (N.  Y. )  238. 

Ohio  St.  483.  *  Franz  w.  The  Teutonia  Building 

=  See     Workingmen's    Building  Association,   No.    2,   24  Md.   259. 

■  and  Loan  Association  v.  Coleman,  This  was  an  ex  parte  foreclbsure, 

89  Pa.  428.  and  the  mortgage  had  no  averment 

'  The  Congregational  Society  in  even  that  the  association  had  corn- 
Troy  Z!.  Berry,.  6  N.  H.  164; ...Dutch-  plied  with  the  Act  of  1852. 
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Upon  the  precise  proceedings  required  by  the  act.'  So,  too, 
where  an  association  of  persons,  in  good  faith,  attempted 
to  organize  as  a  corporation,  under  the  laws  regulating 
building  associations,  and  afterwards  commenced  and  car- 
ried on  business  as  a  building  association,  it  was  held  that 
its  members  and  others  who  have  contracted  with  it  as 
such  corporation,  are  estopped,  in  a  suit  on  such  contract, 
from  setting  up  the  defence  of  no  such  corporation,  on  ac- 
count of  a  defect  in  its  certificate  of  incorporation.^ 

§  544.  The  denial  of  the  right  of  an  individual  to  ques- 
tion the  de  jure  existence  of  a  de  facto  corporation  involves 
a  denial  of  his  right  to  question  its  possession  of  those 
rights  which  are  common  to  and  essential  for  the  very  be- 
ing of  every  corporation,  and  without  which  corporate  can- 
not be  conceived  of  in  theory  nor  maintained  in  practice, 
(such  as  the  power  of  transacting  the  business  appropriate 
and  necessary  to  its  purposes,  of  making  contracts  essential 
to  the  transaction  of  the  same,  suing  and  being  sued  by  the 
corporate  name,  holding  and  disposing  of  property,  and  the 
like,)  because  the  disputing  of  such  would  be  tantamount 
to  the  disputing  of  the  corporate  existence  itself  Hence 
one  who  treats  with  a  building  association  as  a  legal  cor- 
poration, acquires  membership  in  it,  and  participates  in  the 
benefits  of  its  operations,  has  been  held  estopped  from  im- 
peaching its  corporate  existence  or  its  corporate  capacity, 
e.  g.,  its  capacity  to  sue.^     Upon  this  principle,  it  would 

'  West  Winsted  Savings  Bank  and  ^  Hagernjan  z/.  The  Ohio  Build- 
Building  Association  v.  Ford,  27  ing  and  Savings  Association,  25 
Conn.  282;  Same  v.  Rice,  lb.  293;  Ohio  St.  186;  l/ucas  d.  Greenville 
see  also  Worcester  Medical  Institu-  Building  and  Savings  Association, 
tion  V.  Harding,  11  Cush.  (Mass.)  22  Ohio  St.  339;  Spinning  v.  The 
285;  Narragansett  Bank  v.  Altantic  Home  Building  and  Savings  Asso- 
Silk  Co, ,  3  Mete.  ( Mass. )  282;  Stow  ciation  of  Dayton,  26  Ohio  St.  433; 
V.  Wise,  7  Conn.  214;  Danbury  and  Payette  v.  Free  Home  Building, 
Norwalk  R.  R.-  Co.  v.  Wilson,  22  etc.,  Association,  27  111.  App.  307; 
Conn.  435;  Bank  of  Gallopolis  v.  Johnstons.  Elizabeth  Building  and 
Trimble,  5  B.  Monr.  599;  South  Loan  Association,  104  Pa  394. 
Bay  Meadow  Dam  Co.  z/.  Gray,  30  ^  pj-eeland  v.  Insur.  Co.,  94  Pa. 
Maine,  547;  Cochran  v.  Arnold,  58  504,513;  Wintergreen  Alley,  11  Pa. 
Pa.  (overruling  Patterson  v.  Arn-  C.  C.  Rep.  126,  i  Distr.  Rep.  269. 
old,  45  Id.  410) ;  Angell  and  Ames,  *  American  Homestead  Co.  v. 
Corp.,  §  94.  Linigan.  (Iva.)i5So.Rep;  369. 
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seem,  proceeds  a  decision  in  Connecticut.  A  building  as- 
sociation, organized  as  a  corporation  and  claiming  to  be 
such,  made  a  loan  to  a  member,  who  gave  a  mortgage  de- 
scribing the  mortgagee  as  a  corporation  and  by  its  coporate 
name.  He  afterwards  conveyed  his  equity  of  redemption 
in  the  mortgaged  premises  to  another,  the  conveyance 
being  made'  expressly  subject  to  the  above  mortgage,  and 
the  purchaser  assuming  the  mortgage  debt.  He  considered 
the  loan  usurious  in  its  origin,  and  subject,  under  the  stat- 
ute, to  a  large  reduction,  and,  in  view  of  that  fact,  paid  a 
larger  sum  for  the  equity  of  redemption.  There  was  some 
question  as  to  the  regularity  of  the  incorporation,  and,  in 
consequence,  as  to  its  power  to  enforce  the  loan  in  spite  of 
the  statutes  of  usury.  It  appears  to  have  been  held,  how- 
ever, that  as  the  member,  if  he  had  been  respondent,  would 
have  been  estopped  from  denying  the  plaintiff's  corporate 
existence,  the  purchaser  under  him  and  subject  to  his 
mortgage,  was  likewise  precluded  from  raising  that  de- 
fence;  and  that  the  estoppel  extended,  not  merely  to  a  gen- 
eral denial  of  the  existence  of  the  corporation,  but  to  a 
denial  of  its  possession  of  the  special  powers  conferred 
upon  it  by  the  statute,  which  had  been  exercised  in 
making  the  contract.'  And  substantially  the  same  doctrine 
is  recognized  in  Pennsylvania.^ 

§  545.  Similarly,  an  estoppel  by  express  admission  is 
created  when  the  defendant  in  his  affidavit  of  defence  ad- 
mits that  the  building  association  plaintiflF  is  a  corporation 
incorporated  under  the  act  under  which  it  assumes  to 
operate  and  sue,  and  the  benefits  accruing  to  associations 
established  under  which,  it  claims  as  against  the  defendant. 
None  of  them  is  he  at  liberty  subsequently  to  dispute  as 
inapplicable  to  it.' 

Estoppel  arising  by  Behavior. 

§  546.  An  estoppel  may  also  arise  from  the  conduct  of 

'  The  People's  Savings  Bank  and  ^  Ganster  v.  Homestead  Building 

Building  Association  v.  Collins,  27  Association,  unreported  decision  of 

Conn.  145.  Supr.  Ct.  of  Pa.,  East.  Distr.,  on 

2  Albright  v.  Lafayette  Building  Error  to  C.   P.  of   Berks  County, 

and  Savitigs  Association,  102  Pa.  411.  1881. 
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the  party  setting  up  the  defence.  A  borrowing  member, 
who  has,  in  every  mode  and  manner,  recognized  and  ad- 
mitted the  validity  of  the  by-laws  under  which  an  associa- 
tion acted,  and  upon  the  faith  of  whose  admissions  others 
were  induced  to  act,  cannot  be  permitted,  when  sued  by  the 
society,  to  question  its  corporate  existence  or  impeach  the 
mode  by  which  the  by-laws  invoked  against  him  were 
adopted, — he  having  signed  them,  shared  in  the  profits, 
and  for  several  years  paid  his  dues  regularly.'  Nor  would 
one  who,  as  a  member,  obtained  a  loan  from  the  society, 
in  his  bond  and  mortgage  stipulating  for  faithful  per- 
formance of  his  duties  as  such,  be  permitted  to  dispute 
the  society's  right  to  recover  from  him,  on  the  ground  that, 
he  not  having  signed  the  by-laws  as  was  required  of  mem- 
bers, the  loan  was  to  a  stranger,  and  hence  unlawful.^ 
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General  Nature  and  Legal  Status  of  Unincorporated  Build- 
ing' Associations. 

§  547.  It  remains  to  consider  briefly  the  status  of  unin- 
corporated building  associations  before  the  law, — a  branch 
of  learning  becoming  more  and  more  unimportant,  the 
more  generally  the  legislatures  of  the  different  States  have 
taken  and  may  take  it  into  their  hands  to  regulate  building 

'Morrison  et  al.,  Rec'rs  Chesa-  =  Howard  Mutual  Loan  and  Fund 

peake  Mutual  Land  and  Building      Association   v.    Mclntire,   3   Allen 
Association,  v.  Dorsey,  48  Md.  461.       (Mass.),  571;  and  see  ante,  \  314. 
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association  affairs  by  statute,  and  the  more  universally  the 
acquisition  of  corporate  existence,  for  the  accomplishment 
of  the  purposes  of  the  building  association  scheme,  be- 
comes facilitated,  and  the  rights  and  incidents  and  liabili- 
ties pertaining  thereto  defined  and  circumscribed,  by  statu- 
tory enactment.  In  the  relations  of  the  niembers  to  eadh 
other  and  to  the  society,  there  is,  in  the  incorporated  so- 
cieties, an  unmistakable  partnership  element.  They  are 
said  to  be  merely  incorporated  partnerships,'  their  incor- 
poration 'simply  facilitating  the  carrying  out  of  the  pur- 
poses for  which  they  are  formed.^  Unincorporated  build- 
ing associations  are,  therefore,  partnerships  only.  But 
whilst  the  former  are  constituted  by  and  under  the  sanc- 
tion of  the  State,  expressly  approving  and  legitimating 
every  detail  of  the  peculiar  partnership  dealings  proposed 
to  be  carried  on,  the  latter  lack  the  countenance  of  such 
supreme  authority,  and  their  acts  are  to  be  judged,  not  by 
the  exceptional  standard  provided  for  the  former,  but  by 
the  general  law  governing  the  transactions  between  private 
individuals.  In  applying  this  law,  the  courts  will  allow 
themselves  to  be  guided  by  the  rules  which  were  adopted 
by  the  members  in  forming  the  association,  or  whose  bind- 
ing efficacy  they,  in  joining  it,  have  either  formally  recog- 
nized and  subscribed  to,  or  precluded  themselves  from  de- 
nying, by  their  participation  in  the  society's  business  and 
profits  under  those  rules.'  These  are  analogous  to  articles 
of  co-partnership  entered  into  between  the  diflFerent  mem- 
bers ;  and  the  reciprocal  rights  and  duties  arising  under 
them,  so  far  as  they  are  countenanced  by  law,  are  protected 
and  enforced  by  the  courts,  as  in  the  case  of  voluntary 
benevolent  associations,  to  which  they  bear  close  resem- 
blance, "i     But  the  legality  of  any  given  provision  of  the 

'  See  In    re    National    Savings,  Association,  63  Ga.  373;  Browne  v. 

Loan  and  Building  Association,  9  Sanders,  20  D.  C.  455,  20  Wash.  L. 

W.N.  (Pa.)  79;  Christian's  App.,  Rep.  277. 

102  Pa.  184,  189;  Atwood  V.  Dumas,  "  Atwood  v.  Dumas,  supra. 

149  Mass.  167;  Michigan  Building  '  American    Homestead    Co.    v 

and  Sav.  Association  v.  McDevitt,  Linigan,  (La.)  15  So.  Rep.  369. 

(Mich.)  43  N.  W.  Rep.  760;  Patti-  ■■  Ibid, 
son  V.  Albany  Building  and  Loan 
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articles  becomes  a  matter  not  of  construction  of  special 
statutes,  as  in  building  associations  incorporated  under  such, 
but  of  application  of  general  rules  and  principles  of  law, 
or  general  legislative  enactments  having  no  particular  refer- 
ence to  the  system  they  affect.  Regard  must  also  be  had 
to  the  general  policy  of  the  law  as  bearing  upon  any  ques- 
tion presented, — a  consideration  from  which,  in  most  in- 
stances where  incorporated  building  associations  are  con- 
cerned, the  courts  are  relieved  by  the  express  will  of  the 
legislature  overriding'such  policy,  or  authoritatively  settling, 
as  to  the  incorporated  building  associations,  points  other- 
wise doubtful  or  differently  decided. 

Unincorporated  Associations  Cannot  Claim  Benefit  of 
Statutes  Designed  to  Protect  Societies  Incorporated 
under  them.    By-Laws. 

§  548.  None  of  the  immunities  conferred  by  the  statute 
upon  societies  incorporated  under  it,  whereby  an  exception 
is  created  in  their  favor  from  the  general  law,  can  be 
claimed  or  exercised  by  such  as  are  unincorporated.^  Nor 
is  a  contract  made  prior  to  incorporation  aided  by  the  sub- 
sequent incorporation  of  the  society  making  it.^  An  unin- 
corporated building  association  may,  by  its  trustees,  take 
bond  and  mortgage  for  loans  made  by  it,'  and  such"  obli- 
gations may  be  for  the  payment  of  subscriptions  during  the 
continuance  of  the  enterprise,*  but  whether  or  not  they 
shall  be  permitted  to  recover  fines  and  premiums  will  de- 
pend upon  the  view  taken  of  the  transaction  as  either  a 
pure  loan  of  money  or  a  dealing  in  partnership  funds,  the 
ultimate  return  being  uncertain.*  There  is  no  difference, 
however,  between  incorporated  and  unincorporated  build- 
ing associations  in  the  fact  that  payments  upon  the  stock 
are  not  payments  to  the  mortgage.^     The  scheme  itself,  in 

'  Melville  v.  The  American  Bene-  »  '  Merrill    v.    Mclntire,   13   Gray 

fit  Building  Association,  33  Barb.  (Mass.)  157;  Baxter  z).  Mclntire,  lb. 

(N.  Y.)  103;  Jarret  v.  Cope,  68  Pa.  168. 

67;  I/ink  V.  Germantown  Building  ■■  lb. 

Association,  89  Id.  15.  *  See  ante,   Ch.  xii. 

"  Melville  v.  The  American  Bene-  "  Link  v.  Germantown  Building 

fit  Building  Association,  ubi  supra.  Association,  89  Pa.    15;   Barkfer  v. 

Bigelow,  15  Gray  (Mass.)  130. 
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both  classes  of  associations,  and  the  elements  and  design  of 
the  borrowing  member's  contract  in  the  one  and  in  the 
other,  are  the  same ;  the  legality  of  the  details  of  that  con- 
tract, of  the  methods  by  which  it  is  proposed  to  work  out 
the  contemplated  result,  may  be  a  very  different  matter. 
It  is  needless  to  go  into  any  further  examination  of  the 
business  and  powers  of  unincorporated  building  associa- 
tions. The  theory  underlying  all  these  institutions, 
whether  incorporated  or  otherwise,  is  well  understood,  and 
the  ^methods  by  which  its  results  are  to  be  accomplished' 
have  been  sufficiently  discussed.  They  are  available  for 
the  purposes  of  unincorporated  societies  just  so  far  as  their 
pursuit  requires  neither  express  legislative  sanction,  nor 
corpoirate  capacity.  No  functions  presupposing  the  latter 
can,  of  course,  be  exercised  by  mere  voluntary  societies  ; 
but  these,  on  the  other  hand,  are  untrammelled  by  the  re- 
straints imposed  by  statute  upon  incorporated  associations, 
and  free  to  mould  their  own  course,  within  the  limits  of 
general  law,  of  justice  and  of  equity,  by  their  articles  of 
association,  or  constitution,  and  by-laws  passed  in  con- 
formity therewith.  By-laws  inconsistent  with  the  constitu- 
tion of  an  unincorporated  building  association  are  void.' 

Management  and  Contracts  of  Unincorporated  Building 
Associations.  Agents. 

§  549.  The  machinery  of  government  in  unincorporated 
building  associations  is  entirely  similar  to  that  of  the  in- 
corporated societies.  The  title  to  its  property  is  taken  by 
and  held  in  the  name  of  trustees.^  These  and  the  remain- 
ing officers  are  the  regular  agents  of  the  society,  appointed 
or  elected  in  the  manner  prescribed  by  its  rules.  Through 
these  officers,  trustees,  and  agents  specially  appointed,  the 
society  acts  in  all  its  contract  dealings,  and  is  bound  by 
them  upon  the  principles  of  agency.^  Thus  an  assignment 
from  the  trustees  of  such  an'  association  of  a  mortgage  held 
by  them,  passes  the  I'egal  title,  in  the  absence  of  evidence 

'  Powell  V.  Abbott,  9  W.  N.  (Pa. )  agents  and  oflBcers,  and  their  rela- 

231.  tions  to  the  society,  ante,  ?^  217- 

'  See  ante,  §  195.  239. 
'  See,  as  to  the  appointment  of 
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that  tlieir  power  of  alienation  is  restrained  by  the  by-laws 
of  the  association.'  But,  where  a  member  of  a  voluntary 
building  association,  who  was  also  its  secretary,  made  a 
bond  and  mortgage  to  the  society  for  a  loan,  part  of  which 
he  received,  but  repaid  on  being  told  that  the  sum  bor- 
rowed was  too  great  for  the  real  estate  security  offered,  and, 
executing  a  new  bond  for  the  lesser  amount  agreed  upon, 
cancelled  the  first ;  it  was  held,  that  if  the  association  did 
not  assent  to,  or  ratify  the  cancellation,  they  might  still 
maintain  a  writ  of  entry  to  foreclose  the  mortgage.^ 

Efifect  of  Incorporation  upon  Rights  Acquired  wliilst  Un- 
incorporated. 

§  550.  The  incorporation  of  an  unincorporated  building 
association  under  a  general  statute  does  not  affect  the  right 
of  its  trustees  to  maintain  an  action  on  a  bond  previously 
given  to  it.^  "  In  availing  themselves  of  the  provisions  of 
the  statute,  the  associates  lost  notie  of  the  rights  which  they 
had  previously  acquired.  The  choses  in  action  which  be- 
longed and  the  debts  which  were  due  to  them,  were,  in 
legal  effect,  and  by  operation  of  law,  transferred  and 
assigned  to  the  corporation."  *  So,  too,  in  Indiana,  a 
building  association  which  was  organized  and  did  business 
as  an  unincorporated  society,  qnd  received  a  mortgage  from 
one  of  its  members,  was  subsequently  allowed  to  sue  upon 
it  in  its  corporate  capacity,  and  was  not  compelled  to  sue 
in  the  names  of  the  individuals  who  composed  the  volun- 
tary association  before  its  incorporation.* ,   But  the  validity 

,     '  Manahan  :'.  Varnum,  11  Gray  15  So.  Rep.  369.     But  in  Manahan 

(Mass.)  405.  V.  Varnum,  11  Id.  405  (cit.  Holland 

=  Baxter   v.    Mclntire,    13   Gray,  zi.  Cruft,  3  Gray,  173  I,effingwell  v. 

168.     And  upon  the  trial  of  the  writ  Blliott,   8   Pick.    455),  it  was  said 

of  entry  to  foreclose,  the  defendant  that  the  organization  of  a  voluntary 

cannot  object  to  the  introduction  in  loan  fund  association  into  a  corpor- 

evidence  of  a  bond  corresponding  to  ation   under  the  St.    1854,   c.  454, 

that  described  in  the  condition  of  did  not  transfer  their  property  to 

the  mortgage,  except  in  being  for  a  the  corporation  without  a   formal 

less  sum,  and  dated  one  day  later.  conveyance. 

'  Merrill   v.    Mclntire,    13    Gray  <  Merrill  zi.  Mclntire,  u6i  supra. 
(Mass.),  157.     Such  seems  also  to  *  Stein  z/.  The  Indianapolis  Build- 
be  the  view  taken  by  the  Supreme  irig  Loan  Fund  and  Savings  Associa- 
Court    of    Louisiana  :      American  tion,  18  Ind.  237. 
Homestead  Co.  v.  Linigan,    (La.) 
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of  the  contract  itself  is  not  aflfected,  one  way  or  the  other, 
by  an  incorporation  of  the  society  subsequent  to  the  date 
of  its  execution.' 

Incorporation  of  Association  by  its  Existing  Constitution 
and  By-Laws. 

§  551.  Where  a  building  association  has  been  in  opera- 
tion, without  the  corporate  franchise,  under  certain  rules 
established  as  its  constitution  and  by-laws,  an  act  of  Legis- 
lature incorporating  it  by  its  existing  constitutioh  and  by- 
laws, without  their  being  embodied  in  the  act,  is  in  Georgia 
said  to  be  constitutional  and  valid.^ 

'  Melville  v.  The  American  Bene-  '  Bibb  County  Loan  Association 

fit  Building   Association,  33  Barb.      v.  Richards,  21  Ga.  592. 
(N.  Y.)  103. 
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on  restrictive  covenants  in  deed  to  society,  vendor 259 

form  of,   where  proceeds  of  sale  do  not    cover    mortgage 

debt 446 

form  of,  on  mortgage  given  society  before  incorporation 550 

prohibited  contracts  cannot  become  foundation  of. 280,  284 

for  recovery    of  usury    must    be    brought  within  statutory 

period 373 

against  society,  right  of  members  to  maintain   87,255-258 

withdrawing  member  may  have iii 

assignee    of    withdrawal   balances,    though 

member,  may  have iii,  256 

member  cannot,  qua  stockholder,  have,  for  paid 

up  value  of  stock 118,  255 

•  by  officers  for  compensation, 212 

for  services  before  organization 213  «. 

by  directors  for  compensation 213  «. 

lie  on  implied  contracts 224 

for  refusal    to  transfer  shares,   measure   of 

damages 258,473-474 

against  member,  society  may  have,  of  assumpsit  for  dues.  ..64,  476 
against  member,  pendency  of,  does  not  suspend  accruing  of 
dues,  fines  and  interest 70,  152,388,  432 
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against  member,   membership  not  necessarily  extinguished 

by ..150,  448 

against  member  on  bond,  declaration  must  show  present  right 

oi{see  Scire  Facias) 244 

by  building  association  misnamed  in  the  contract 243 

after  incorporation,  on  mortgage 

received  before 550 

choses  in,  of  unincorporated  society,  vest  without  assignment 

after  incorporation 550 

choses  in,  shares  of  stock  are  akin  to 469 

see  AFFIDAVIT  OF  Defence;  Assumpsit;  Auditors'  Report; 

Averments;  Case;  Costs;  Discontinuance;  Evidence; 

Pi,Eadings;  Tender;  Vai,ue  of  Stock. 
ACTS 

incorporation  by  special,  of  legislature 34-35 

validating  purchase  do  not  validate  mortgage  for  purchase 

money 298 

later  of  two,  passed  at  same  session,  may  repeal  former 495  n. 

providing  for  depositors  in  building  associations,  validity  of...     56  n. 
see   Constitutionality;  Retroactive   and   Expository 

Statutes;  Statutes. 

criterion  of  legality  of  corporate 276 

ultta  vires,  when,  may  be  ratified  by  unanimous  consent 277 

ultta  z/2>Tei  and, prohibited,  distinction  between 278-285,  328 

of  majority  bind  whole  corporation 157 

corporate,  what  are 162 

legality  of  ofl&cers",  not  to  be  collaterally  inquired  into 198 

prohibited  by  law  not  validated  by  charter  granted  under  it,  284 

or  charter  are  void 218 

illegal,   of  society,   no    defence  against  liabilities  incurred 

to  it 281-282 

legality  and  effect  of  certain  contracts  and 282-328 

illegal,  subsequent  to  incorporation  do  not  avoid  charter  col- 
laterally    559 

done  in  line  of  duty,  directors  cannot  claim  compensation 

for 213 

of  directors,  requisites  for  validity  of. 179-185 

see   Agents;    Corporate   Meeting;    Directors;    Ultra 

Vires;  Unlawful  Acts. 

ACTUAL 

fraud  not  always  necessary  to  be  shown 192 

notice  when  necessary  to  affect  holder  of  two  securities  with 
knowledge  of  junior  encumbrancer's  rights 494* 

ACTUARY 

functions,  &c.,  of ....; 198  n. 

ACTUS  LEGIS  NEMINEM INJURIAT. 148 

ADJOURNMENT. 

of  meetings  regularly  called 161 

of  election  from  day  to  day 167 

of  directors'  meetings 180 
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ADMINISTRATOR  OF  DECEASED  MEMBER 

not  ipso  facto  a.  member 51 

powers  and  duties  of 51 

see  Executor;  Marribd  Women. 

ADMISSION 

of  corporate  existence,  what  is 543,  555 

ADVANCED  MEMBER 
see  Borrower. 

ADVANCEMENT 
see  I/OAN. 

analysis  and  theory  of. 329-357 

manner  of  obtaining  to  be  specified  in  articles 31  (4) 

and  'loan  '  used  as  synonymous  in  this  work 88  n.,  359  n. 

ADVANTAGES 

to  borrower  and  investor  in  permanent  society  strictly  so- 
called 23 

AFFIDAVIT  OF  DEFENCE 

necessity  of. 244,  254,  255  «. 

estoppel  by 545 

AFFIXING 

of  common  seal 220,  221 

formalities  of 221 

AGENCY 

presumption  as  to  extent  of 229,  394  «. 

existence  of. 230 

burden  of  proof  of,  when  on  party  dealing  with  society 231 

what  is  not  proof  of. 231 

see  Agent. 
AGENT 

distinction  between,  of  corporation  and  private 229 

secretary  is  usually  a  general,  of  society 174 

principal  not  society's  in  procuring  sureties 200 

directors  are  agents ' 189 

officers  are 227 

appointment  of,  need  not  be  under  seal 228 

what  is  a  valid,  in  mortgage,  to  sell 451 

who  may  become ._ 228 

auctioneer  may  also  be  purchaser's 228 

compensation  of , 212 

authority  of,  to  convey  real  estate  need  not  be  under  seal 221 

acts    of,     within     apparent    scope    of  authority    bind    so- 

ciet3' 229-232,  394  «. 

secret  instructions  to,  do  not  affect  rights  of  innocent  par- 
ties   229 

no   presumption    as    to  person's  being,   from  previous  em- 
ployment   230 

but  from  fact  of  his  assuming  to  be  with  society's  knowl- 
edge....'.   230 

unauthorized  acts  of,  when  not  binding 231,  232,;  233 

extent  and  limits  of  powers  of. 231 
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powers  of,  how  far  must  be  shown 231 

presumption  asto 229,  394  n. 

acts  of,  in  excess  of  his  own  powers 231,  232,  233 

society's  powers 233 

how  far  parties  dealing  with,  bound  to  notice  powers  of. 231 

where  limits  of  powers  of,  are  apparent,  party  dealing  with 

agent  must  take  notice 232 

when  party  dealing  with,  must  show  agency 248 

contract  of,  how  made  to  bind  society 234,  235 

personal  liability  of,  for  contracts 234,  235 

personal  liability  of,  for  contracts  if  ultra  vires 277 

what  notice  to,  is  notice  to  society .236 

when  payment  to,  not  payment  to  society 1..'. 321 

receiving  bonus  by,  fbr  loan,  presumption  as  to  usury 379 

survival  of  authority  of,  where  two  were  appointed 237 

execution  by  one,  of  powers  to  be  exercised  jointly 237 

delegation  of  authority  by 237 

society's  liability  for  torts,  misrepresentations,  &c.,  of. 238, 

249  [addenda) 

when  chargeable  with  interest  on  money  collected 239 

of  unincorporated  building  association 549 

see  Officers;  Sub-Agents. 

AGREEMENT 

of  members  to  wind  up  is  legal 501 

binds  consenting  member  and  his  assignee 501 

dissolution  by 499-500 

to  accept  tender  starts  interest 152 

to  sell  land,  when  need  not  be  under  seal 221 

AIM 

see  Design. 

ALABAMA 

cases  on  theory  of  loans  or  advancements 349 

powers  of  building  associations  as  to  real  estate  in 308  n. 

ALLEGATION 

'      of  default  in  suit  on  member's  bond  or  mortgage 244 

ALLBGATIONS 

necessary,  in  bill  by  members  against  delinquent  officers 194 

for  appointment  of  receiver 509,  511 

of  payment  by  borrower,  certainty  required  in 248 

see  Averments. 
ALLOTTEES 

of  land  liable  for  equitable  lien  thereon  whilst  in  society's 

hands 84 

ALTERATION 

of  by-laws,  articles  must  provide  for 31  (9) 

of  constitution,  articles  must  provide  for 31  (9) 

and  amendment  of  constitution,  where  incorporation  is  by 

executive 33,  36 

where  by  special  act 34,  36 
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and  amendment  of  constitution,  where  by  decree  of  court 37 

where  by  voluntary  associa- 
tion       39 

of  charter  by  legislature  and  acceptance  by  society 42 

to  be  according  to  existing  forms 42 

by-laws  making,  in  prescribed  method  of  election  are  void 266 

see  Amendment. 

AMBIGUITY 

in    rules    imposing    fines    construed    in     favor    of    delin- 

_   quent.. 419-421,423 

in  provision  for  repayment,  in  favor  of  borrower 137 

AMENDMENT 

of  constitution  or  charter  to  be  provided, for  in  articles 31  (9) 

where    charter  granted  by  execu- 
tive   33,  36 

where  charter  granted  by  special       1 
act 34,  36 

where  charter  granted  by  decree  of 
court ,  . 37 

where  charter  based  upon  voluntary 
association 39 

must    conform    with    intention    of 
legislature 33,  36 

iniproper,  void 33 

method  and  notice  of 32  n. 

of  misnomer  of  society  in  bill  in  equity 243 

AMOTION  OF  OFFICERS 

to  be  provided  for  in  articles -. 31  (6) 

liability  of  officers  to 206 

power  of,  by  whom  exercised , 206 

when  officers  may  sue  for  salary  upon  improper 215 

"AMOUNT  OF  LOAN  TAKEN  BY  BORROWER  " 

construction  of  395 

"AMOUNT  BORROWED  " 

construction  of. 396 

AMOUNT 

of  capital  stock,  periodical  subscription,  periodical  interest, 
and  loan  receivable  per  share,  to  be  set  out  in  articles   ...  31  (5) 

of  loan  members  are  entitled  to  per  share 20 

grantable  to  any  member 98 

withdrawable  by  any  mfember 100-103 

presently  due  on  mortgage,  rule  for  ascertaining i... 130-131, 

339.  386,  440,  444.  445 

is  same  at  law  and  in  equity 445 

where    court    may    go    beyond    mortgage    to 
find 442-443 

ANALYSIS 

of  theory  of  loans  or  advancements 329-366 
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ANNUAIv 

audit  of  accounts  to  be  provided  for  in  articles 31  (7) 

meetings,  time  and  place  of,  to  be  set  forth  in  articles 31  (8) 

reports,  eflfect  of  approval  oi{see  Ratification) 176 

ANNUITIES 

principle  of,  applied  to  computation  of  present  value  of  build- 
ing association  mortgage  130-133 

339,  440,  444.  445 
"ANOTHER"  OFFICE 

meaning  of. , 204 

APPLICATION 

of  loan,  society  need  not  inquire  into 89 

impossibility  of  supervising 97 

of  stock-payments  to  loan 385,  480-484 

on  voluntary  repayment  130-136 

on  forced  repayment .••i49i  150 

borrower's  right  to  make 448,  478-484 

by  borrower,  binds  society 478 

forces  society  to  accept  his 

stock 478 

is  optional  with  borrower 478 

borrower's  right  of,  lost  by  assignment  of 

stock  to  third  party 483 

society's  right,  as  pledgee,  to  make 448, 

478-479 
by    society,   must   be    prompt    and    une- 
quivocal   479 

by  society,  what  is  evidence  of 479 

cannot  be  compelled  by  mere  stranger 484 

who  may  demand  besides  borrower 484 

compellable  for  marshalling  of  assets  ...485-494 
see  Marshahing  of  Assets. 

of  stock-payments,  value  of  stock  for  purpose  of  .<. 480-482 

extinguishes  membership  of  debtor....  58,  448 
order  of,  as  between  fines,  dues  and  in- 
terest   415-416 

of  money  to  purposes  ultra  vires  of  society,  when  treasurer 

liable  for 172 

by  treasurer  must  be  authorized  by  warrant; 172 

of  directors  only  for  increase   of  stock   is  good    for    noth- 
ing  '..'. 178,468 

for    appointment     of  receiver    must    be    by     member     as 

such  512-513 

for  charter,   defects   in,  which  do  not  avoid  charter  collat- 
erally   537 

see  Appropriation. 
APPOINTMENT 

of  agent  need  not  be  under  seal 221,  228 

how  made 228 

to  sell,  what  a  valid,  in  mortgage 451 

of  attorney  whether  to  be  under  seal 241 
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of  receiver,  grounds  for 509 

courts  cautious  in  exercising  power  of. 509 

who  may  ask  for 512-513 

when  equivalent  to  dissolution  of  society 522 

I  effect  of,  on  borrowers' contracts 523-531 

APPORTIONMENT 

of  profits  in  serial  societies  (see  Accounts) 24 

of  business  to  committees  not  an  unlawful  delegation  of  power 

by  directors ..., ■. 183 

of  debt  between  several  securities 490  n. 

APPROPRIATION 

of  advance  in  Starr-Bowkett  societies..  ; 22 

mortgage  is,  of  land  to  debt 490  n. 

of  funds  to  withdrawing  member's  claim,  what  is 254 

of  stock  to  loan  on  voluntary  repayment 130-136 

on  forced  repayment,  after  default 149,  150 

right  of,  in  member  or  society 478-484 

membership  not  forfeited  where  no,  made,     58  , 
see  AppucaTion. 
APPROVAIy 

of  withdrawal,  directors  cannot  withhold,  arbitrarily'. 107 

of  ofiScial  bond,  discretion  and  responsibility  of  directors 

in 202 

manner  of. 202 

what'is  a  valid 202 

when  presumed ; 202 

ARBITRATION 

covenant  for,  in  mortgage,  valid 151  «.,  271 

desirableness  of  general  provisions  for 271 

in  English  building  associations 271 

ARITHMETICAI,  PROGRESSION  IN  FINES   424 

ARKANSAS 

cases  on  theory  of  loan  or  advancement.... 348 

ARREARS 

building  association's  lien  on  stock  for 66,  475,  {and  addenda) 

member  in,  cannot  withdraw 66 

transfer  of  stock  by 66 

^                                              society  must  permit  on  pay- 
ment of. 472  «.,  {see  475  «.) 

payment  of,  after  preliminary  account  and  decree,  saves  mem- 
bership     r5i 

period  of  grace   for  payment  of,  runs  during  pendency  of 

suit 152 

ARREST  OF  SAI.B 

where  period  of  default  not  properly  averred 244 

discretion  of  court  as  to  {see  Execution). 
ARTICLES,  RULES,  OR  CONSTITUTION 

framing  of. 29 

when  adopted  as  basis  of  incorporation,  binding  on  society...    30 
what,  should  contain 31 
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purpose  of  recording 39 

in  what  sense  contracts 113  k. 

illegal    provisions    in,    void    and    ground    of   forfeiture  of 

charter 505 

illegal  provisions  in,  do  not  avoid  charter  collaterally 538 

when    court    may    look    at,    to    ascertain    amount    due  on 

mortgage 442-443 

when  court  cannot  look  into,  beyond  mortgage \\(>  and  note . 

whether  trustees  or  ditectors  must  sign  copy  of,  where  ' '  offi- 
cers "  required  to  sign , 188 

need  not  be  filed  in  suit  by  society 245 

see  By-Laws;  Contracts;  Rui<BS. 
ASCERTAINING  AMOUNT  DUE  ON  MORTGAGE 

when  court  may  look  beyond  mortgage  for  purpose  of 442-443 

cannot  look  beyond  mortgage 416  «. 

rule  for 130-131.  339.  44°.  444.  445 

ASSENT 

see  Consent. 

of  members  to  all  lawful  acts  of  society  presumed  {^see  Dis- 

ENTiNG  Members) 13.  i57>  268 

of  members  to  all  valid  by-laws  presumed 260 

not  presunied  to  acts  ultra  vires 157  n. 

nor  to  unreasonable  by-laws 422 

if  unanimous,   may  ratify  directors'    acts   ultra 

vires  as  between  them  and  society  275,  277 

makes  by-laws  bad  as  such,  good  as  a  contract 268 

of  directors  should  be  given  only  at  a  regularly  called  meet- 
ing   179 

ASSESSMENT 

method  of  making,  need  not  be  averred 245 

ASSETS 

becoming  equal  to  par  value  of  all  stock.  Society  expires 498 

difficulty  in  estimating  value  of,  of  building  association loi, 

481-482 
of  insolvent  society,  fraudulent  directors  postponed  on  dis- 
tribution of 192 

borrowing  member  entitled  to  share  in  surplus  of. 382-383 

disposition  of,  after  expiration  of  charter 520 

what  are  available,  of  building  association 116  «.,  518 

mortgages  held  by  society  are  not,  for  purpose  of  vending 

up 518 

mortgages  held  by  society  are,  for  purpose  of  taxation 457-458 

on  premature  dissolution  chargeable  with  all  losses 523  n  ,  526 

see  Distribution. 

marshalling  of,  as  to  stock  pledged  as  collateral  and  mortgage 

security 485-494 

ASSIGNEE 

of  withdrawal  balances  has  same  rights  as  assignor iii 

of  member,    party    to    agreement    to  dissolve,    bound  by 
it 146  «.,  501 
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of  stock  must  have  transfer  entered  on  corporate  books 471 

for  benefit  of.  creditors  of  member  takes  shares  subject  to 

*  society's  lien 475  (addenda) 

borrower  may  apply  stock  to  debt 484 

for  benefit  of  creditors  cannot  settle  up  insolvent  society 511 

of  defunct  society  cannot  set  up  its  dissolution  as  defence  to 

its  mortgage ' 521 

ASSIGNWteNT 

of  balances  due  withdrawing  member 109-111,  256 

title  passes  from  dying  or  resigning  to  remaining  trustees  with- 
out   195,  219 

title  passes  from  unincorporated  society  to  the  same  when  in- 
corporated without 550 

of  lease  need  not  be  under  seal ^ 221 

private  knowledge  of  directors  of,  of  shares,  does  not  effect  so- 
ciety with  notice 237 

married  woman  may  hold  mortgage  on  husband's  land  by 319  «. 

of  mortgages  by  building  associations 298,  335,  455 

effect,  after  insolvency  of  an  associa- 
tion on  liability  of  mortgagor.  531 

trustees  of  unincorporated  association 549 

receiver 530  n. 

of  stock  to  society,  though  absolute  on  its  face,  may  be  shown 

to  be  for  collateral  security  only 390  n.,  477 

and  transfer  of  stock  (see  TrathsPSk) 470-474 

of  stock  to  society  as  collateral,  does  not  make  stock-pay- 
ments payments  on  debt 477 

of  stock  to  third  party  by  borrower  destroys  his  right  of  apply- 
ing it  to  his  debt 483 

of  all  stock  and  securities  to  one  party,  dissolves  society 502 

ASSOCIATION 

incorporation  by  voluntary 38 

ASSUMPSIT 

society  may  maintain  for  dues 64,  476 

member  cannot  maintain  for  promised  loan 231  n.,  257 

for  services  before  organization 213  ». 

on  implied  contracts 224,  226 

for  refusal  to  transfer  stock 473 

quantum  valebant,  whether  officers  can  maintain  for  services..  212 
implied  as  to  difference  between  procfeeds  of  sale  and  whole 

sum  due  on  mortgage 446 

ATTACHING  CREDITOR 

when,  takes  nothing  in  stock  pledged  to  society  (see  Levy)  ..  446 

transfer  of  stock,  without  entry  on  books,  good  against   471  n. 

ATTACHMENT 

of  society's  claim  to  withdrawing  member 112  «.. 

ATTENDANCE 

of  director  at  board  meeting,  a  duty;  consequence  of  neglect 

of ,. 191 

at  court,  director  cannot  recover  compensation  for 213  n. 
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ATTESTATION 

of  president's  signature  to  be  made  by  secretary 174 

by  agent  of  corporate  deed  "to  be  his  act  and  deed  " 235 

ATTORNEY 

right  and  manner  of  employment  of,  by  society, 241 

unauthorized  cancellation  of  mortgage  by 231 

unauthorized  placing  of  mortgage  on  record  by,  does  not  bind 

society  to  make  the  loan 257  «. 

appointment  of,  in  mortgage,  to  sell  on  default 451 

see  Solicitor. 

ATTORNEY-GENERAL 

may  apply  for  forfeiture  of  charter  of  society  acting  ultra 

vires 278,  328 

see  State. 

AUCTION 

of  money  to  be  loaned  or  advanced  in  building  societies 19 

AUCTIONEER 

may  sign  memorandum  to  bind  purchaser 228 

AUDIT 

of  accounts,  articles  should  provide  for  periodical 31  (7) 

AUDITORS 

articles  should  provide  for,  to  audit  accounts  and  inspect  se- 
curities  31  {7) 

report  of,  effect 31  ».,  248  ». 

showing  shares  to  be  at  par,  no  ground  for  suit  at  law  by  mem- 
ber against  society  for  value  of  stock 255  n. 

AUTHENTICATION  OP  COMMON  SEAL 212,  223  «. 

AUTHENTICITY  OF  SEAL 

must  be  proved 2?2 

AUTHORITY 

to  act  as  agent  of  society,  how  given 228 

of  agents  (.j^f  Agent) 229 

of  directors  how  to  be  given  by  them.'. 185 

AVAILABILITY 

of  special  terms  of  withdrawal  and  repayment 145-146 

AVERMENTS 

as  to  default  of  borrowers  in  suit  against  him,  necessary 244 

what  sufficient  in  suit,  by  or  against  society,  as  to  incorpo- 
ration   252 

in  bill  for  appointment  of  receiver,  what,  necessary 509,  511 

in  bill  by  members  against<delinquent  officers 194 

of  payment  by  borrower,  when  sued,  certainty  required  in 248 

see  Ai<i,EGATiONS. 

AVOIDANCE 

of  sales  and  purchases  of  real  estate  ultra  vires 303 
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BACK-PAYMENTS  IN  TERMINATING  SOCIETIES 18 

BAILEES 

directors  as 189 

BALANCES  DUE  TO  WITHDRAWING  MEMBERS 

may  be  assigned 109,  no,  256 

rights  of  assignees  of. 109-in,  256 

presumption  as  to.... 256 

BALLOT 

containing  less  names  than  necessary  is  good;  if  more,  void...  166 

BANK  ACCOUNT 

overdrawing  of,  is  borrowing 287,  300 

BANKING  POWERS 

building  associations  have  none 284,  311 

BANKS 

building  associations' dealings  with 321 

BAR 

distinction  between  plea  in  abatement  and  plea  in 251  n. 

when  plea  of  nul  tiel  corporation  is  plea  in 251  «. 

BARGAIN 

society  has  the  power  tomakeabad., 82«.,  325  «. 

hardship  of,  without  fraud,  no  excuse  from 397 

BASIS 

ot  general  treatise  on  law  of  building  associations 2 

of  equity  jurisdiction  in  foreclosure  of  mortgages 445 

of  taxation  on  stock  of  building  associations 495 

BEHAVIOR 

may  estop  a  party  from  denying  society's  corporate  exist- 
ence    546 

BENEFIT 

redeeming  borrower  entitled  to  same,  as  withdrawing  mem- 
ber  132,  135,  136 

held  out  to  borrowers  voluntarily  repaying  cannot  be  claimed 
by  defaulting  borrower 149 

of  special  terms  of  repayment  cannot  be  claimed  by  member 
unless  he  has  consented  thereto 145 

BEST  EVIDENCE 
see  Evidence. 

BIDDER      ■ 

highest,  entitled  to  loan  upon  giving- proper  security 89,  95 

BIDDING 

system  of,  in  building  associations,  for  loan  or  advance 19 

must  not  be  prejudiced  by  "fixed"  or  "minimum"  pre- 
mium      95 

see  Minimum  Premium. 
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BILL  IN  EQUITY 

requisites  of,  in  action  by  member  against  delinquent  officers..  194 

requisites  of,  for  appointment  of  receiver 509-511 

parties  to,  in  action  by  member  against  delinquent  officers 194 

parties  to,  for  appointment  of  receiver   512-513 

amendment  of,  for  misnomer  of  building  association 243 

for  winding  up,  when  not  multifarious 508  n. 

when  dismissed  without  costs 513 

BILLS  AND  NOTES 

purchasing  and  discounting  of,  ultra  vires 312 

taking  of,  when  legal  and  when  illegal 505 

see  Banking  Powers;  Borrowing  Powers;  Discounting. 

BINDING  FORCE 

of  acts  of  majority 157 

of  contract  of  loan 397 

BLANK 
-    signing  of  power  of  attorney  for  transfer  of  stock  in 470,  471 

BOARD  OP  DIRECTORS 

what  constitutes  a  legal,  for  transaction  of  business 180-182 

can  act  only  as  a  board,  regularly  assembled 179 

see  Directors. 

BOND 

treasurer  obliged  to  give 172-173 

of  society  must  be  executed  by  authority  of  directors  acting 

as  a  board 222  n. 

of  society  executed  by  wrong  name,  action  on 243 

for  costs,  building  associations  in  Kentucky  must  give 242  n. 

to  building  associations  in  ordinary  form,  not  void  for  un- 
certainty   440 

accompanying  mortgage  is  the  principal  debt  in  law..... 376  n. 

sto6k-payments  are  not  a  crediton..;.... 477 

what  is  not  a  variance  between,  as  recited  in  mortgage  and 

as  shown  in  evidence  549  «• 

official 171,  199-205 

validity  of  certain  defective 202 

for  good  behavior  in  office  does  not  cover  term  upon 

re-election;  exception 204-205 

sureties'  liability  upon,  strictly  confined  to  terms  of  .204-205 
see  OFFiciAi,  BoNfis;  Security;  Sureties. 

BONDS  AND  MORTGAGES 

how  assessed  for  taxation 457-458 

BONUS 

see  Premium. 

redeeming  borrowers  entitled  to  same  as  withdrawing  in- 
vestors   135,  136,  447 

allowed  on  voluntary  repayment,  not  to  be  claimed  by  de- 
faulting borrower 149,  482 

for  negotiating  loan,  when  usurious 379 
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BOOKS 

right  of  access  to  corporate 87 

see  Corporate  Books;  Pass  Books;  Receipt  Books. 

BORROWER 

foundation  of  principles  applicableto 121-123,  366 

or  advanced  member,  who  is 13,  45 

rights  of,  as  member,  not  affected  by  impossibility  of  enforc- 

mg  exact  terms  of  contract 55 

membership  of 121-123,  338,  366 

conflict  of  opinion  as  to 122-123 

denied  ifi  Virginia 508  «. 

not  destroyed  by  sale  under  mortgage,  where 
whole  debt  is  collected  without  applying  his 

stock 150,  448 

but  by  sale  and  application  of  stock  to  debt...  448 
may  be  preserved  ^fter  suit,  by  payment  of 
amount    in  arrear,  as  per  preliminary  ac- 
count   151,  445 

when  society  estopped  from  denying 448 

when  borrower  estopped  from  denying  (effect 

of  mistake) 60 

what  contract  destroys 502 

when  borrower  deprived  of 122 

may  vote,  hold  office,  and  transfer  stock  subject  to  society's 

lien ■ 86,  123,  475 

elements  of  contract  betweeu  society  and 122,  124-125,  329, 

436-437 

when  only,  may  claim  account  of  profits  from  society 125,  132  ' 

cannot  withdraw 122,  127,  447 

share  in  profits 122 

is  liable  to  contribution  for  society's  losses  and  expenses 79 

upon  his  mortgage 79,  80 

upon  what  implied  condition 523  n. 

in  permanent  societies 154 

apportionment  of  liability 79 

can  claim  credit  only  for  what  he  paid  in 80 

for  dues  and  interest  actually  paid 132 

for  "  fixed  "  premium  illegally  exacted   -..gs,  411 
not  for  profits  unless  allowed  by  laW  or  rule,  132 
for    same    bonus    as    withdrawing    mem- 
ber  132,  135,  136 

but  not  if  a  defaulter  and  sued 150,  481,  482 

is  not  intended  to  repay  before  society's  expiration 129 

but  may  repay  at  any  time.... 128-129 

after  payment  of  arrears  and  fines,  &c <.....  131 

under  mortgage,  entitled  to  redeem  only  on  payment  of  all 

future  subscriptions 146 

under   mortgage,  bound    to    continue  stock-payments,  &c., 

after  repayment  of  loan 382-383 

is  favored  in  construction  of  provisions  for  repayments 137,  138 
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whether  affected  by  variance  of  contract  or  terms  of  repay- 
ment, after  loan 141-142,  269 

may  apply  his  stock-payments  to  his  debt 448,  478-484 

but   cannot   be   compelled  so  to  do   {see  AppwcaTion  of 

stock) 478 

may  transfer  his  stock  subject  to  society's  lien 86,  123,  475 

stock-payments  of,  not  applied  to  his  debt  as  they  come  in 332 

may  be  applied  by  him  or  society ..448,  478-484 

do  not  diminish  periodical  interest 332 

order  of  application  of,  to  dues,  fines  inter- 
est  415-416 

liabiUty  for,  and  fines  and  interest  not  sus- 
pended by  suit , 253,  432 

may  make  tender,  before  or  after  suit 15^ 

must  pay  costs  in  redemption  and  foreclosure  suits 153 

losing  pass-book,  effect  of,  on 248 

declaration  in  suit  against,  what  must  be  shown  in  ...., 244 

must   show  dissolution    clearly    to    evade  liability  on  that 

ground ■ 252 

effect  of  dissolution  on  contract  of 523-530 

has  nothing  to  get  on  final  distribution 17,  331 

except  to  be  released  from  his  obligations 17 

shares  of,  may  be  regarded  as  sunk  in  capital  stock ..382-383 

but  entitled  to  share  in  smrplus  assets 382-383 

and  interest  of,  in  society  continues .-. 122,  338 

rights  of,  after  hypothecation  of  stock 86,  123,  475 

uncertainty  of  undertaking  of. 339 

is  estopped  from  denying  his  membership,  (exception) 60 

society's  corporate  existence 64«., 

543.  547 
legality      of     security     taken     by 

society 312 

or  of  loan  to  him 281  and  note,  546 

may  recovery  usury  paid 369,  370-371,  (butseeyjT.) 

who  is,  so  as  to  be  entitled  to  defend  on  ground  of  usury 374 

is  entitled  to  lowest  premium  he  can  get  by  competition 410 

liable  for  difference  between  proceeds  of  sale  under  mort- 
gage and  whole  sum  due.^ 446 

not  relieved  from  his  obligations  by  other  members'  refusal 

to  pay 532 

effect  of  appointment  of  receiver  on  contract  of 522,  527-531 

when  cannot  petition  for  winding  up  because  stock  at  par 517 

terms  of  repayment  upon  death  of,  and  sale  of  mortgaged 

premises 148 

building  association  is  not  a,  from  its  members 481 

rights  of,  on  maturity  of  stock 155,  156 

see  Borrowers  ;  Borrowing  Members  ;  Infants  ;  Loans  ; 
Married  Women  ;  Repayment. 

BORROWERS 

all  members  originally  were  intended  to].become 17,  314 
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advantage  to,  in  permanent  societies 23 

liabilities  of,  in  permanent  societies 154 

infants  and  married  women  as 47 

two  cardinal  principles  concerning 366 

cannot  force  investors  to  withdraw 147 

BORROWING  MEMBERS 

relation  of  investing  members  and,  to  scheme  and  definition 

of  building  association 17 

distinction  between  investing  members  and,  no  basis  for  a 

classification  of  membership 45 

BORROWING  MONEY 

overdrawing  of  bank  account  is 300 

to  lend  to  members 297 

ultra  vires,  can  never  make  society  insolvent 513 

BORROWING  POWERS 

of  infants  and  married  women;  limits  of..'. 47 

of  building  association 286-302 

English  doctrine  as  to 286-296 

American  doctrine  as  to 297 

extent  of  where  given  "for  the  pm:- 

poses  of  the  society '.' 307 

directors'  liability  in  the  absence  of....  176 

excess  of 296 

see  lNSoi,vENCY  ;  Lender  ;  Ui,tra  Vires. 

"BOUGHT  OUT,"  OR  "  REDEEMED  " 

signification  of  terms.. i 13 

BOWKETT  SOCIETIES 21 

BREACH 

of  contract,   member  may  sue  for,  where  promised  loan  is 

subsequently  refused  ....■■ 257 

of  trust,  directors  liable  ior 189 

BROOKLYN  BUILDING  AND  MIJTUAL  LOAN  FUND  ASSO- 
CIATION 
not  the  first  building  association  in  America 6 

BUILD 

power  to , 297  n. 

BUILDING 

see  Rebuii,ding. 

BUILDING  ASSOCIATIONS  , 

an  institution  in  modern  society i 

basis  of  general  treatise  on  law  of. 2 

difiiculties  in  harmonizing  lawof. 3 

early  history  of 4 

account  of  first  known,  Greenwich  Union  Building  Ass'n 5 

Earl  of  Selkirk's  not  the  first 5  n. 

history  of,  in  America 5 

period  when,  became  general  in  America 6 

present  prevalence  £tnd  importance  of 6 


568  INDEX. 

BUILDING  ASSOCIATIONS— Cb^feww^i/. 

primary  design  of. i6«.,  i8,  55,  86,  91-93,  504 

description  of  general  working  of. 8-11 

explanation  of  terms  used  in  business  of  (5efTERMiNOi<OGY).  12-14 

descriptive  names  of. ~ 15 

purpose  to  aid  in  acquisition  of  dwellings  an  essential  ele- 
ment in 16  n.,  .54 

definition  of. 16-17 

not  a  benevolent  institution 16  n.,  495  n. 

forwhose  benefit  scheme  of,  designed 16  «. 

period  of  maturity  of,  how  described 17 

relation  of  borrowing  and  investing  members  to  scheme  of.....    17 

varieties  of. 18-24 

see  BowKETT  (21);  Dayton,  or  Ohio  (23«);  Nickei,  Saving 
Stamp  (56  n);  Pesmanent  (23)  ;  Seriai,  (24)  ;  Starr- 
BoWkett  (22) ;  Terminating  (18). 

preliminary  expenses  in  formation  of,  rules  as  to 27 

society  not  liable  for,   after  incorpora- 
tion      27 

formation  of  (5^^  Formation  ;  Incorporation) 27-44 

choice  of  name  of,  rules  as  to 28 

framing  of  rules,  articles,  or  constitution  of. 29 

what  rules,  articles,  or  constitution  of,  should  contain 31 

various  methods  of  incorporation  of - 32-39 

incorporation  by  existing  constitution  and  by-laws 35,  551 

membership  in  (Borrow^er  ;  Member  ;  see  Membership). .45-60 

policy  which  created 54,  504 

cannot  become  member  in  another 54,  321 

depositors  in 56 

evidence  of  membership  in 57 

membership  in,  how  terminated 6i 

powers  of,  when  organized  with  deficient  stock  subscription...     64 

may  maintain  assumpsit  for  dues 65,  476 

lien  of,  on  stock  of  members  for  arrears,  etc 66,  475 

debts  of,  personal  liability  of  members  for .'. 83,  84 

may  be  dissolved  at  instance  of  members 87 

what  societies  are  not 91 

duties  of,  to  the  public  and  state gj,  92 

are  not  mere  savings  institutions .     92 

nor  banks  of  deposit 100 

what  are  unlawful  practices  of 95 

\       need  not  inquire  into  application  of  loan 97 

membership  in,  akin  to  partnership 99,  511,  547 

are  partnerships  with  corporate  rights..         5iii  547 

trust  relation  of,  to  members „... 100,  456 

not  bound  to  account  for  profits  before  termination 100,  loi 

enterprise  of,  to  be  judged  as  a  whole loi 

nature  of  business  of,  requires  full  course  to  be  run  before  ac- 
counting   lOI 

uncertain  character  of  property  of. 101 

may  be  bound  by  extra-statutory  terms  of  withdrawal 105 
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cannot    impose   restrictions   upon    withdrawal    contrary   to 

statute  or  charter 105 

must  keep  funds  available  for  withdrawing  member 113 

mutuality  of  scheme  of. loi,  121-123,  212,  332,  338,  372, 

397.  412,  426,  427,  481,  523,  524,  525,  526 

borrower's  contract  with 122,  124-125,  329,  436-437 

estopped  from  rescinding  resolution  to  prejudice  of  a  member 

who  acted  upon  the  faith  of  it 143-144 

estopped  from  denying  borrower's  membership  after  collection 

of  loan  and  receipt  of  dues 150 

when  settling  with  members  on  certain  basis,  cannot  deny  it 

to  any '.  146 

bound  by  principle  that  lawful  acts  of  majority  bind  all 157 

supreme  power  in,  vested  in  corporate  meeting 157 

not  dissolved  by  failure  to  elect  oflScers 167 

business  and  government  of,  entirely  in  hands  of  of&cers 169 

usual  officers  in 170 

character  and  purpose  of,  cannot  be  changed  by  directors 178 

speak  through  president  and  secretary 188 

may  compel,  in  equity,  directors  to  account  for  waste  and  mis- 
application of  funds '■ 193 

are  creatures  of  statute 217 

general  powers  of 217-274 

have  no  right  to  depart  from  legitimate  course  of  business 218 

contracts  of,  how  executed 220-223  , 

liability  of,  upon  implied  contracts 224 

contracts  of,  may  be  struck  directly  by  society  or  through 

agents .' 225 

generally  made  through  agents 227 

right  and  liability  of,  to  suits  and  actions  {see  Actions) 240-259 

suing  in  Kentucky,  must  giye  bond  for  costs 242??. 

must  be  party  to  certain  actions 259 

criterion  of  legality  of  acts  of. 276 

power  of,  to  pass  by-laws 260-271 

may  waive  their  own  rules 281 

not  empowered  to  do  banking  business 284,  31  e 

cannot  be  held  on  prohibited  contracts 285 

borrowing  powers  of 286-298 

powers  of,  to  acquire  and  hold  real  estate 303-308 

do    not    extend    beyond    statutory    and   charter 

limit 303 

cannot  traffic  in  their  own  stock 297 

investing  with  other  building  associations 54,  321 

lending  to  other  corporations 321-323 

liable  to  State  for  departure  from  powers  granted 328,  505 

peculiarity  of  character  of,  as  shown  in  transaction  of  loan  or 

advancement 329-33  e 

customary  security  for  loans  in 390 

may  apply  borrower's  stock-payments  to  his  debt  {see  Ap- 
pwcation) .'. - 448 
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being  mortgagee,  may  exercise  all  powers  concurrently,  not- 
withstanding its  rules 453 

cannot  be  appointed  trustee  in  mortgage  to  sell c  451 

action  against,  for  refusal  to  transfer  stock  on  books 473-474 

is  not  a  borrower  from  its  members 481 

taxation  of  stock  of. 495 

dissolution  of,  and  eflFects  of  dissolution 496-530 

bound  to  work  out  a  certain  task  before  voluntary  dissolu- 
tion  - 499-500 

concentration  of  stock  and  securities  in  one  person  dissolves...  502 

insolvency  of. 511,  515 

what  is 511 

collateral  inquiry  into  corporate  existence  of. 535-546 

inquiry  whether  corporation  is  a  building  association  how 

answered 541 

see  Charter;  Corporate  Existence;  Nui,  Tiei,  Corpora- 
tion. 

foreign 274 

unincorporated..., 547-551 

BUILDINGS 

when  society  has  right  to  erect ^ 297  andnote. 

BURDEN  OF  PROOF 

of  agency,  when  on  party  dealing  with  supposed  agent 248 

under  plea  of  payment 248 

bf  maturity  of  stock,  on  borrower  defending 248,  519  «. 

of  losses  to  be  set  oflF  against  withdrawing  member's  claim,  is 
on  society 254  n. 

BUSINESS 

general  place  of,  of  society  should  be  provided  in  articles... 31  (i) 

what,  transacted  at  general,  what  at  special  meetings 158 

members  bound  to  take  notice  of  character  of,  at  general  meet- 
ing  • ■ 159 

of  society  entirely  managed  by  directors  and  officers. 169 

of  directors  may  be  apportioned  among  committees ,  183 

temporary   suspension  of  society's,   does  not  abrogate  bor- 
rower's contracts 523-534 

BY-LAWS 

authority  to  pass,  is  authority  lo  pass  such  as  consistent  with 
purposes  of  incorporation,  not  subversive  of  same 500 

general  discussion  of. 260-275 

enactment  of,  etc.,  to  be  provided  for  in  articles 31  (9)  ' 

nature  and  qualification  of  right  of 109,  262 

by  whom  may  be  passed 260 

belongs  to  corporate  meeting 164,  260 

is  usually  left  to  directors 164  n.,  260 

after  notice  to  witfidraw 109-ijo 

alteration  of ■. 109,  141,  272 
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power,  implied  in  power  to  make 260  it. 

enter  into  sureties'  contract 201 

legality  of,  criterion  of,  generally 260-268 

where  incorporation  by  special  act 36 

when  left  to  the  jury 263 

estoppel  upon  disputing 273 

conformity  of,  necessary,  with  intention  of  legislature,  spirit 
of   enactment,   and  charter,  and 
purpose  of  society..34,  104  «.,  262-267 
with  constitution  and  laws  of  U.  S. 

etc 261,  359 

with  reason  and  equity 268 

with  interests  of  society 270 

void,  when 382-391 

if  depriving  member  of  right  secured  by  charter 104  n. 

if  in  violation  of  charter ; 264,  548 

if  against  common  right 268 

if  inconsistent  with  any  existing  statute 359,  505 

generally,  if  prohibiting  member  from  pursuing  legal 

remedies 271 

if  contrary  to  intention  of  legislature,  charter  or  purposes 

of  society .'.34,  262-267 

if  plainly  contrary  to  interests  of  society 270 

reason  and  equity 268 

may  be  void  as  a  by-law  but  good  as  a  contract 268 

only  againststrangers  and  dissenting  members...  268 
providing  for  regular  accounts  are  for  security  of  society,  and 

as  to  it,  directory  merely 203 

cannot  impair  rights  under  charter 104  n. 

have  retro-active  efficacy  beyond  certain  limits 141,  269 

must  regulate  fines  {see  Fines) 418 

forfeitures  of  stock  and  membership  74 

relating  to  withdrawals,  construction  of. 106 

ciannot  vary  statutory  terms  thereof. ...  104 

when  valid  and  when  void-.. 265 

in  restraint  of  transfer  of  stock 472 

to  be  construed  together iii  n. 

prospectively 142  «. 

have  force  of  contract 141 

notice  of  new 272 

misrepresentations  of  secretary  as  to  existing 174  [addenda) 

if  valid  have  force  and  effect  of  legal  enactment 36 

members  bound  to  obey 62 

assent  and  submission  of  all  members  to,  presumed 

and  required 260 

if  illegal,  are  void  and  ground  of  forfeiture  of  charter 505 

but  not  collaterally 538 

cannot,  nor  can  obligations  depending  on  them  be 

enforced 538 

signing  of,  when  waived .' 546 
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copy  of,  need  not  be  filed  in  suit  by  society 245 

of  unincorporated  building  societies.... j , 547 

void  if  inconsistent  with  constitution 548 

c 

CALLS 

notice  of,  required  by  statute  in  other  corporations,  need 
not  be  given  by  building  associations  of  stock-payments 
due 65 

CANCELLATION  OF  MORTGAGE 

under  misapprehension  as  to  maturity  of  stock 156 

unauthorized,  by  attorney,  when  set  aside 231 

by  secretary  of  unincorporated  society,  when  void 549 

CANDIDACY 

of  judges  and  inspectors  of  election.'. 167 

CAPACITY 

of  acquiring  membership  in  building  association 46 

questioning  corporate 544 

CAPITAL 

declaring  dividends  out  of  {see  Dividends) 192,  515 

deficient  subscription  of,  when  waived  as  a  defence 281  and  note. 

see  Capitai,  Stock;  Estoppei,;  Stock  ;  Waiver. 

CAPITALISTS 

building  associations  not  designed  for 17 

CAPITAL  STOCK  {see  Stock) 

what  meant  by,  in  building  associations 12 

definition  of 461,  466 

difference  and  analogy  between,  of ,  building  associations  and 

other  corporations 451 

amount  of,  should  be  set  forth  in  articles 31  (2) 

how  increased 178 

cannot  be  changed  by  directors 178,  468 

subscription  of  whole,  why  a  condition  precedent  to  organiza- 
tion and  liability  for  dues 65 

objection  to  want  of,  may  be  waived,    6$ 
what  is,  for  purposes  of  taxation '. 495 

CARDINAL  PRINCIPLES 

two,  concerning  loans  and  borrowers 366 

CASE 

action  on  the,  for  breach  of  contract  in  refusing  promised 

loan 257 

for  refusing  transfer  of  stock  on  books 473 

CASES 

on  theory  of  loans  or  advancements  collected 341-364  and  notes. 

on  usury  collected 375  «. 

on  computing  present  value  of  mortgage  collected 130 


INDEX.  573 

CASH 

dues  and  fines  payable  in 203,  412  n. 

treasurer  cannot  receive  anything  but,  for  fines  and  dues 173  n. 

actually  received,  when  loan  recoverable  confined  to' 395,  396 

premium  not  a  payment  of 399-400,  401 

CASTING  VOTE 

by-law  restricting  officer  to,  void 266 

CAVEAT  EMPTOR 238 

CERTAINTY 

necessary  in  rules  as  to  fines 419-421,  423 

required  in  borrower's  allegations  of  payment 248 

CERTIFICATE  ^see  Shares;  Stock;  Transfer). 

of  incorporation,  defective  execution  of,  may  avoid  charter 188 

defects  in,  not  available  collaterally 537 

of  stock,    effect    of  possession   of,    as    evidence  of  owner- 
ship  '. 471,  472 

"redeemable,"  etc 99  «. 

"duplicate,"  what  is 537  n, 

CESSATION  OF  MEMBERSHIP 
see  Membership;  Withdrawai,. 

CHANCERY 

see  Courts;  Equity. 
CHANGE 

in  value  of  stock,  effect  of,  on  borrower's  obligations......  145,  146, 

523-531 
in  amount  of  capital  stock  not  ordinarily  within  power  of 

directors 178 

in  board  of  directors  necessitates  no  new  notice  to  bind  so- 

,    ciety 236 

of  name  of  society  cannot  alter  powers  thereof. 306 

of  character  and  purpose  of  society,  does  not  destroy,  ipso 
facto,  its  corporate  existence,  or  duties  of  members  under 

rules 178  n. 

CHARGES 

standing  against  member  defeat  right  of  withdrawal  and  re- 
payment.   ; 131 

of    negotiation    of    loan    and    search    of  title    not    usuri- 

ousl. 196  «.,  379 

CHARTER 

as  distinguished  from  constitution,  where  incorporation  by 

patent 27 

where  by  special  act 34 

where  by  decree  of  court,     37 
\                                                         where  by  voluntary  asso- 
ciation      39 

what  is,  where  incorporation  is  by  patent 33 

'    where  by  special  act;  embraces  constitution 34 

where  by  decree  of  court 37 

where  by  voluntary  association 39 
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purpose  of  recording,  ' 39 

is  a  contract  between  state  and  society 42 

extent  of  such  contract 504 

alteration  of,  by  legislature  ( see  Ai,TEk. ation  )  42 

by  amendment:  see  Alteration;  AmendmexT. 
impeachment  of,  cannot  be  made  collaterally 40,  501  n. 

507,  535,  537.  538,  539 

estoppel  against  party  attempting 543-546 

forfeiture  of../ 504-508 

acts  ul'tra  vires  ax^  gtoMuA  of. 278,328 

unlawful  departure  from  powers  granted,  ground 

of 328,  505 

irregularity  or  fraud  in  obtaining,  ground  of... ..40,  506 

can  be  enforced  only  by  State 507,  535,  539 

expiration  of,  by  original  limitation,  when  takes  effect 519 

effect  of 519,  520 

want  of  statement  of  period  of,  in  charter,  not  a 

fatal  defect,  where  fixed  by  general  law 497 

de  facto,  can  be  questioned  only  by  State 535 

obtained  by  fraud  is  binding  on  members 305 

under  general  statutes  not  conclusive  as  to  powers  of  society..  284 

what  statute  granted,  how  determined 541 

cannot  grant  powers  inconsistent  with  statute 21S 

by-laws  in  violation  of,  are  void 264 

may  be  shown  not  to  be  such  as  to -make  the  society  a  build- 
ing association  and  bring  it  under  the  protection  of  laws 541 

provisions  as  to  withdrawal  cannot  be  varied  by  by-law 104 

copy  of,  need  not  be  filed  in  suit  by  society 245 

CHATTELS 

shares  of  stock  are  not  properly 469 

mortgages  of,  not  included  in  statutory  provisions  having  ref- 
erence to  mortgages  of  real  estate 433  n. 

CHECK 

failure  to  present  in  time '. 198 

what  is  embezzlement  of. 207 

CHOSES  IN  ACTION 

shares  of  stock  are  in  the  nature  of... 469 

of  unincorporated  societies,  transferred,  without  assignment, 

upon  incorporation , 550 

CIRCULARS 

misrepresentations  in 63  «. 

CLASS 

of  persons  for  whom  building  associations  designed 91,  92 

CLASSIFICATION 

of  rights  of  members 85 

"  CLERK  OR  SERVANT  " 

meaning  of,  in  criminal  law 208 

CLOSING  POLLS 

discretion  of  inspectors  of  election  as  to 167 
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CO-DIRECTORS 

liability  of  directors  for  acts  of. 189-191 

COLLATERAL 

impeachment  of  charter,  irregularities  not  available  for 501 «., 

535.  537,  543 

not  allowable 40 

rules    as    to,   the    same    under    all 

forms  of  incorporation , 536 

acts  of  corporate  meeting 160 

officers'  acts 168 

validity  of  corporate  election ' 168 

inquiry  into  corporate  existence 40,  501  n.,  507, 

535.  539.  543 

validity  of  charter 40,  501  n.,  507,  535,  539,  543 

judgment  against  society 240 

security,  custom  of  building  associations  as  to 124 

in  what  sense  mortgage  is 446 

security,  rights  of  stockholder  over  stock  pledged  as 475 

attaching  creditor  over  same 475 

absolute  assignment  of  stock  may  be  shown  to  be 

merely  as • 390  n. 

see  Assignment. 

COLLECTION 

of  loans  on  default  to  be  provided  for  in  articles 31  (5) 

COLLECTOR 

see  County;  Taxation. 

COMMITTEE 

managing  formation  of  society  liable  for  preliminary  ex- 
penses      27 

apportionment  of  business  to,  by  directors,  not  an  unlawful 
delegation  of  authority 183 

COMMON  LAW 

of  each  state  an  essential  part  of  its  laws 261 

powers,  building  associations  have  few 217 

COMMON  SEAL  {see  Seai,) 220 

COMPENSATION 

of  officers  and  directors  to  be  provided  for  by  articles. 31  (6) 

general  discussion  of 209-216 

how  fixed 209 

when  regulated  by  directors 177 

when  cannot  be  increased 209 

when  additional,  cannot  be  claimed 
on  enlargement  of  duties  of  office  ...  210 

implied  liability  of  society  for 212 

moral  obligation  for 212  «. 

by-laws     changing,   when    fixed    by 

charter,  void 266 

annexed  to'office  can  be  drawn  only  by  de  jure  officer 214 

officer  improperly  removed  may  sue  for  .v....  215 
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de  facto  officer  can,  claim  only  by  express  contract 214 

contract  for,  with  de  facto  board  of  directors,  when  valid 

after  services  performed 211 

directors  cannot  claim  extra,  for  service  in  line  of  their  duties,  213 

but  for  extra  services 213 

resolution  for  extra,  to  director  when,  is  without  considera- 
tion, and  does  not  bind  society 213 

for  services  before  organization  cannot  be  saddled  on  society..  213 

of  solicitor i 197 

of  surveyor _ 198  n. 

COMPETITION 

in  bidding  must  be  free 95,  409-411  ' 

rule  for,  among  withdrawing  members, 104,  265 

holders  of  matured  shares 117 

COMPLAINT 

requisites  of,  in  action  by  member  against  delinqutent  direc- 
tor .> 194 

.jg^  Actions;  Dbci^araTion;  Defaui^T;  Members. 
COMPLIANCE 

necessity  of  substantial,  with  requirements  of  general  law  in 

process  of  incorporation 40 

COMPROMISE 

between  members  "and  society,  legality  of. 143,  144,  325-326 

not  affected  by  subsequent  insolvency 108 

terminates  liability  to  contribute 105,143 

operates  as  estoppel  upon  society 105,  143 

imprudence   of,  no  ground  for  disregard- 
ing   105,  143 

when  society  bound  by 165,  143,  283,  325,  326 

cannot  be  forced  upon  member 143 

member  must  consent  to,  to  benefit  by 145 

when  repudiating  member  entitled  to  bene- 
fit of 105,  146 

when  partly  executed,  cannot  be  rescinded,  283 
power   to,   involves   power   to  remit  pre- 
miums    405 

bars  right  to  recover  usury  deliberately  embraced  in 370-371 

COMPUTATION 

rule  for,  of  amount  due  on  mortgage 130-131,  134-136, 

i49>  151.  339>  386;  440.  444,  445 

same  at  law  as  in  equity  445 

of  assets  for  winding  up 518 

CONCEALMENT 

effect  of  fraudulent,  on  sureties  on  official  bonds 203 

CONCENTRATION 

of  stock  and  securities  in  hands  of  one  person  dissolves  build- 
ing association 502,  524 

see  Abrogation  of  Contracts. 
CONCURRENT  REMEDIES  ON  MORTGAGE 453 
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CONDITIONAIv.  NATURE  OP  STOCK  SUBSCRIPTION..54,  461,  466 

CONDITIONS 

of  issue  of  shares  to  be  set  forth  in  articles 31  (3) 

CONDUCT 

estoppel  by,  from  denying  society's  corporate  existence 546 

CONNECTICUT 

cases  on  loans  or  advancements 364 

CONNIVANCE 

at  fraud  makes  directors  personally  liable 189 

of  directors  with  defaulting  officers,  a  ground  for  appointment 

of  receiver.; 509 

CONSENT  [see  Assent) 

contracts  requiring,  of  directors  not  binding  if  made  by  sec- 
retary alone 174 

of  member  to  organize  with  deficient  capital,  estops  him  from 
denying  propriety  of  organization  and  powers 

of  society f... 281  and  note,  l^'a'j 

to  dissolve  binds  assignee  of  his  stock 501 

unanimous,  of  members,  ratifies  acts  of  directors  ultra  vires, 

as  between  them  and  society. ..143-144, 

218,  277,  307  and  note. 
to  proceed  with  deficient  stock,  ef- 
fect of. 467 

whether  required  to  dissolve  prema- 
turely  499-500 

to  dissolve,  when  may  be  inferred...  502 
CONSTITUTION 

articles  or  rules,  framing  of.... 29 

importance  of  drawing  with  care 29 

what  is ■ 29 

as  distinguished  from  charter,  where  incorporation  is  by 

special  act. 34 

where  incorporated  under  general  aict,     36 

where  by  decree  of  court , 37 

where  by  voluntary  association ■••38,  39 

is  binding  upon  society  and  members 30,  33,  62 

amendment  of. 33,  37-39 

what,  should  contain , 31 

criterion  of  legality  of,  where  inqorporation  by  patent 33 

by  special  act 36 

under  general  statute 37-39 

if  such  as  to  defeat  purpose  of  making  members  landholders, 

void 91 

illegal  provisions  in,  void  and  ground  of  forfeiture  of  charter,  505 

purpose  of  recording 39 

see  Charter;  Artici<es. 

of  unincorporated  building  association 547 

state,  charter  must  conform  to 30  «. 

filing  copy  of,  in  suit  by  society..^... 245 

signing:  see  Signature. 
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CONSTITUTION  AND  BY-LAWS 

incorporation  by  existing 35,  551 

CONSTITUTIONAL  RESERVATION 

of  power  to  alter,  modify  and  repeal  charters,  effect  of 42 

COI^rSTITUTlONALITY 

of  retroactive  and  expository  acts 43 

of  curative  acts 542 

of  building  association  statutes 345,  350  n. 

CONSTRUCTION 

put  upon  statutes  by  courts  cannot  be  changed  by  legislature..    43 
of  statutes  enabling  infants  and  married  women  to  become 

members 47 

of  act  validating  purchases  of  real  estate  by  building  associa- 
tions   '. 309 

of  provisions  as  to  withdrawal 106 

repayment 137,  138 

fines 419-421,  423 

of  by-laws,  in  the,  practical  results  must  be  considered 263, 

344,  360 

of  borrower's  liability  under  "  rules  for  the  time  being  " 269 

of  "  amount  of  loan  taken  by  the  borrower  " 395 

of  "loans  advanced  "   "sums  paid  or  advanced,"  "amount 

borrowed  " 396 

of  constitution  of  unincorporated  building  association 547 

CONSTRUCTIVE 

fraud 192 

notice  :  see  Notice;  Recording. 
CONTINUANCE 

of  member  in  society  part  of  his  original  contract 99 

of  society,   how  far  an  element  in  borrower's  liability  for 

losses 523  n. 

terms  involving,  cannot  be  forced  on  investors  by 

borrowers 147 

CONTRACT 

forbidden,  void 90  «.,  314 

right  of  corporation  to    make  imprudent,   cannot  be  con- 
trolled  82  «.,  325  n. 

of  loan  or  advancement  between  borrower  and  society,  ele- 
ments of 122,  436 

'     within  statute,  absolutely  binds  all  parties  in  interest,  397 
does  not  contemplate  return  of  money  before  society's 

expiration 129 

not  affected  by  illegal  conduct  of  officers,  members, 

or  society 146,  282,  303,  305,  310,  507,  539 

how  affected  by  dissolution  or  its  equivalent 523-531 

and  of  membership  inseparable 141 

how  far,  may  be  varied  by  subsequent  rules 141-142 

between  society  and  sureties  on  official  bonds 203,  226 

to  be  signed  by  president 172-173,  223  n. 

what,  secretary  may  make '. 174 
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power  and  extent  of  power  of  building  association  to. . . .   218,  297 
of  directors,  validity  and  proof  of,  how  far  dependent  on 

miautes 184 

where  their  assent  was  given  separately 180,  222  n. 

directors  may  become  parties  to,  with  society 187 

under  seal,  when  must  be 221,  223 

manner  of  executing  [see  Seai<) ; 223  n. 

when  society  estopped  from  denying  execution  of 222 

may  be  made  by  society  directly  or  through  agents. 225 

by  agents,  how  made  to  bind  society 234,  235 

validity  of,  if  made  by  one,  where  two  appointed. .  237 
see  Agents. 

what,  entered  into  by  society  directly 226 

liability  of  society  on  implied . . . .' 224 

legality  and  eflfect  of  certain  acts  and 275-328 

of,  when  left  to  jury 263 

ultra  vires,  effect  of,  on  either  party 278-285,  328 

executed  and  executory 279 

when  plea  of,  will  not  evade ;  estoppel ,.    ..  222 

society  when  estopped  from  denying  execution  of 222 

prohibited,  cannot  become  source  of  action  to  either  party. .  280, 

284,  285 
by  statute  or  constitution  of  state,  &c. ,  not  vali- 
dated by  grant  of  power  in  charter  under  it . . .  284 
not  avoided  collaterally  by  acts  amounting  to  forfeiture  of 

charter 281,  507,  539 

by  illegal  conduct  of  society  or  officers 282, 

303,  305,  310 

materiality  of  plaintift's  understanding  of  every 216 

obligation  of,  cannot  be  impaired  by  by-law 269 

by  legislature 503 

depending  on  illegal  by-law  cannot  be  enforced 538 

of  society  to  insure,  when  lawful 394  n. 

of  unincorporated  building  association  not  aided  by  subse- 
quent incorporation 548-550 

see  Choses  in  Action. 

:ONTRIBUTION 

to  losses  and  expenses,  members  owe 77,  356 

in  permanent  societies 154 

ratio  of,  between  members 77 

cannot  be  evaded  by  transfer  of  stock.    77 

nor  by  withdrawal 77,  78 

liability  for,  not  affected  by  taking  loan 79,  80 

how  secured  by  borrower's  mortgage 80 

condition  implied  therein 523  n. 

termination  of 81,  82 

how  affected  by  withdrawal 108-116 

society    may    be   formed  without,    upon  with- 

drawers 78  «. 

between  allottees  of  corporate  land  subject  to  equitable  lien,    84 
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directors  liable  for  acts  or  contracts  ulira  vires  cannot  enforce, 

against  members  to  cover  their  losses  •. 176,  307 

see  Expenses;  Losses. 

of  personal  services,  members  owe  to  society 62,  76,  212 

CONTROL 

individual  members  cannot  exercise,  over  directors'  discre- 
tion   •   183 

nor,  ordinarily,  can  the  court 183 

see  CoORT;  Discretion. 

CONVERSION 

of  building  association  into  land  society  does  not  abrogate  ob- 
ligations of  members 282,  303,  305,  310 

see  Change  of  Name;  Land  Association. 

CONVEYANCE 

of  real  estate  after  dissolution 520 

CORPORATE 

acts,  are  acts  of  majority  voting  at  regular  corporate  meeting,  162 

contrary  to  law,  not  sustained  by  usage  or  custom 164 

books,  members'  right  of  access  to 87 

action  against  society  for  refusal  to  transfer  stock  on,  57, 

258,  473-474 

books,  holder  of  stock  must  procure  transfer  on 57,  471 

society  need  not  look  beyond,  when  dealing  with  mem- 
bers    S7>  471 

are    evidence  of  relation  between  member  and   so- 
ciety    57,  471 

provision  for  transfer  of  stock  on,  how  construed 471 

capacity,  questioning  of 544 

existence  not  ended  by  failure  to  elect  officers 164 

by  illegal  change  in  character  and  pur- 
pose of  society 178  «.,  310 

nor  ipso  facto,  by  unlawful  acts 328 

nor  by  illegal  by-laws 538 

nor  by  insolvency. 498 

how  sufficiently  averred  in  suits  by  and  against  so- 
ciety   251 

admitted  by  general  issue 251 

admission  of,  estops  party  from  denying 543-545 

who  estopped  from  denying 543-546 

collateral  inquiry  into,  not  allowable 40,  501  «.,  507, 

535.  539.  543 
not  to  be  collaterally  impeached  on  trial  of  secretary 

for  embezzlement 207 

expiration  of  by  charter  limitation  may  be  shown . . .  540 

when  takes  effect 519 

impeachment  of,  state  alone  has  right  of. 535 

same  rule  as  to,  no  matter  how  ac- 
quired  536 

events  whose  happening  ends,  ipso  facto 497,  498 
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see  Nui,  TiEi<  Corporation. 

franchise,  how  forfeited 278,  328 

funds,    directors  must  account  for  waste  or  misapplication 

of 208 

in  Scotland,  liable  for  damages  to  member  injured  by 

ofl&cer's  violation  of  rules 194  n. 

officers  must  look  to,  for  compensation 216 

liability,  indi'iridual  corporators  cannot  be  sued  for 536  n. 

meetings,  how  acts  of,  passed 162 

members  must  have  notice  of 86 

right  of  members  to  attend 86 

duty  of  members  to  attend 162 

supreme  power  vested  in 157 

lawful  acts  bind  individual  members 157 

what  are i .  158 

must  be  held  in  county  where  society  located 159 

officers'  functions  in  calling,  are  ministerial 160 

regularity   of,    where   all   voters  assembled  with  or 

without  notice 160 

validity  of  acts  of,  not  to  be  questioned  collaterally  160 

adjourned,  powers  of. 161 

acts  of,  irregularly  convened,  are  void 161 

what  are 162 

principal  functions  of 164 

have  control  over  directors 177 

have  ordaining  of  by-laws 260 

«e*MAjoRiTY;  Meeting;  Notice;  Quorum;  Proxies. 

powers,  general,  of  building  associations 217-271,  297 

to  be  exercised  by  directors  assembled  as  a  board,  ...   179 
conferring  authority  to  sell  real  estate,  is  exercise  of,  179  n. 
enlargement  of,  on  application  of  directors  alone,  is 

void 178 

property,  a  trust  fund  for  creditors 84 

liable  for  corporate  debts  in  hands  of  stockholder . . .     84 

dues,  etc.,  paid  by  members  become loi  «.,  207  n. 

relations,  primary  evidence  of. 185 

seal:  see  Seai,. 
CORPORATION     a 

not  liable  for  expenses  before  incorporation 27 

acquires  no  exclusive  right  to  use  term  merely  descriptive  of 

locality 28 

voting  by  proxy 86  «. 

represents  stockholders  in  suits '. 112  «.,  240 

who  composes;  the,  (stockholders,  not  officers) 164,  498 

officers  to  be  regarded  as  the 227  n. 

speaks  through  its  president  and  secretary 188 

general  powers  of  building  associations  asa 217 

difiference  between  agents  of,  and  of  private  persons,  as  to  no- 
tice of  powers 229 

when  cannot  be  trustee  in  mortgage  to  sell 45 1 
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building  association  should  not  lend  to  another 321 

cannot  acquire  membership  in  a  building  association 322-324 

cannot  dispute  legality  of  loan  from  building  association 281  n. 

CORPORATORS 

general  rights  of  members  as 85 

how  incapacitated  to  sue  society it8 

individual,  cannot  be  sued  for  corporate  liability  {see  Cor- 
porate Funds) 536  n. 

COSTS 

in  redemption  and  foreclosure  suits 153 

after  tender  of  present  value  of  mortgage,  and  refusal  to 

accept 153,  253,  388,  454 

building  association  suing  in  Kentucky  must  give  bond  for. . .  242  n. 
of  negotiation  of  loan  and  search  of  title  not  usurious. .  196  n. ,  379 

of  sale,  when  mortgagee  in  possession  cannot  claim 449 

when  bill  in  equity  dismissed  without 513 

COUNTY 

bound  by  remission  b}'  legislature  of  taxes  on  building  asso- 
ciation mortgages 459 

COURT 

incorporation  by  decree  of 37 

may  define  purpose  of,  where  omitted  in  pe- 
tition  37,   202 

not  to  be  controlled  by  legislature  in  interpretation  of  laws. . .     43 
cannot  control  discretion  of  members  desiring  to  continue 

society 147 

declare  ticket  defeated  -  by  illegal  rejection  of  votes, 

elected 164 

enlarge  corporate  powers  on  application  of  directors 

alone 178 

nor  increase  capital  stock  on  such  application 468 

cannot  ordinarily  control  discretion  of  directors 183 

but   may,   in  certain  cases,  compel  reasonable  exercise  of 

it 107,  177 

director  cannot  recover  compensation  for  attendance  at 213  n. 

discretion  of,  as  to  forfeiture  of  charter 505 

dissolution  by  decree  of 504-508 

see  Receiver;  Discretion;  Equity;  Execution. 
COVENANTS 

in  mortgage,  member  bound  on,  after  lien  vacated 69 

must    conform,   in    form  and    substance,    with 

statute  and  by-laws 434 

as  to  stock-payments 439 

what  are  proper 439  n. 

as  to  default 441 

implied,  to  make  up  difference  between  pro- 
ceeds of  sale  and  whole  sum  due 446 

restrictive,  in  deed  to  building  association  selling  to  its  mem- 
bers, parties  to  action  on 259 
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COVERTURE 

in  some  States  no  bar  to  memberstip , 46 

not  a  defence  against  premium,  &c.,  after  death,  by  next  of 

kin 318 

see  Married  Woman. 
CREDIT 

what  borrower  may  claim,  for,  on  his  debt 80,  132,  448,  480-482 

forced  repayment 149,  482 

stock-payments  not  a,  upon  loan 477 

rights  of  member's  assignee iii,  256,  475  {addenda ) 

CREDITOR 

who  is,  of  society '■•S11-513 

member  may  be : 255-256,  302 

rights  of  society's,  against  corporate  property  in  hands  of  stock- 
holder     84 

withdrawing  member  as  society's 108-110 

assignee  of  withdrawing  member's  balances  or  credits,  status 

of,  as 256 

of  society  may  proceed  against  delinquent  officers 1 94  « 

cannot  ask  for  appointment  of  receiver  for  insolv- 
ency  511-513 

right  of,  to  marshal  debtor's  assets 485-494 

see  Attaching  creditor;  IyEnder. 
CRIMINAL  CONDUCT 

cause  of  forfeiture  of  membership 73 

liability  of  officers 207-208 

CRITERION 

of  legality  of  acts  of  building  associations 276 

CURATIVE  ACTS = 542 

CUSTODY  OF  COMMON  SEAL 

who  has , 171,  220 

to  be  provided  for  in  rules  ., 222 

CUSTOM 

when  recognized 86  «,  106,174 

•  parol  evidence  of,  inadmissible 127  «. 

cannot  sanction  corporate  act  contrary  to  law 164 

where,  admitted  as, explanatory 164 

when,  sanctions  delegation  of  authority  by  agent 237 

CUSTOMARY 

security  in  building  associations,  what  is 96,  312,  390 

not  being  exacted,  no  equity  or  presumption  arises 
against  society 312 

D. 

DAMAGES 

member  injured  by  officer's  violation  of  rules  may,  in  Scotland, 

look  to  society's  funds  for 194  n. 

as  between  innocent  parties,  which  liable  for 238 

fines  in  building  associations  are  liquidated 413-414 
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measure  of,  upon  contract  to  effect  insurance 233,  394  n. 

in  action  against   society  for   refusal  to  transfer 

stock i zsSandnoie,  474 

DATE 

variance  in  consideration  and,  of  bond  and  mortgage,  231  «.,  519  n. 

omission  of,  in  acknowledgment 235  n. 

defect  in,  of  certificate,  does  not  avoid  charter  collaterally. ...  537 
DAYTON 

or  Ohio,  plan 23». 

DEALING  IN  REAL  ESTATE 

powers  of  building  associations  as  to 304 

when  ground  of  forfeiture  of  charter 505 

DEATH 

of  member,  status  of  executor  or  administrator  upon 51 

heing/eme  covert,  see  Married  Women. 

of  borrower  and  judicial  sale  of  mortgaged  premises,  what 
society  entitled  to  claim  upon 148 

of  trustees,  effect  of,  upon  titles,  &c 195 

of  all  members,  or  integral  part,  effect  or  corporation 497  n. 

DEBT 

relation  of  borrower's  stock-payments  to  his 477 

borrower's  stock-payments  may  be  applied  in  liquidation  of 
his 130-132,, 134-136,  149,  150,478-484 

see  Appwcation;  Appropriation. 
DEBTOR 

mere,  cannot  petition  for  winding  up  because  stock  at  par 517 

see  Borrower. 
DEBTS 

right  of  society  to  incur 286-300 

what  are  legitimate,  of  building  associations 297 

contracted  in    purchasing    lands  ultra  vires  cannot  be  en- 
forced against  society 298,  307 

DECISIONS 

ontheory  of  loans  or  advancements  collected....;..  341-364  andnote. 

on  usury  collected..... 375  n. 

on  rule  for  computing  present  value  of  mortgage  collected 130  n. 

DECLARATION 

against  delinquent  borrower  must  aver  period  of  default 244 

by  withdrawing  member  against  society,  what  to  be  averred 

in 254 

DECLARING  OF  DIVIDENDS 

what  primary  evidence  as  to  185 

out  of  capital 192,  327  «.,  515 

legality  of. 325-326,  327 

DECREE  ' 

of  court,  incorporation  by 37 

upon    foreclosure    proceedings,    after    repayment, 

stands  for  performance  of  membership  duties 68, 

445.  449 
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dissolution  by 504-508 

building  association,  plaintiff  in  foreclosure,  entitled  to,  not- 
withstanding refusal  to  accept  tender ; 153,  454 

of  foreclosure,  including  fines:  interest  on 430 

ex  parte,  of  injunction  and  appointment  of  receiver 509 

DEDUCTION 

premium  not  a 399-400,  401,  402,  482 

so  regarded  for  purpose  of  computation 401  n.,  402 

of  redemption  money,  borrower  repaying  entitled  to 447 

of  charge  for  examining  title,  etc.,  not  usurious 195  n.,  379 

of  unlawful  charges 369-378;  411,  431 

DEED 

of  corporation  requires  no  delivery 221 

acknowledgment  of,  by  agent 235 

execution  and  acknowledgment  of. 171,  220,  221 

must  be  under  seal  and  by  agent 221 

where  duly  executed,  how  far  society  may  plead  want  of  power, 
to  avoid 222 

I)£  FACTO 

officers'  acts  binding  on  society 168 

officers  may  maintain  trespass  against  others  claiming  to  be  a 

board  of  directors , 168  ». 

cannot  claim  salary  annexed  to  office 210 

can  claim  salary  only  by  virtue  of  express  contract 214 

board  of  directors,  when  contract  with,  for  salary,  valid 211 

corporate  existence  shown,  when  sufficient  answerto  plea  of 

nul  tiel  corporation 535 

{see  Nui,  TiEi,  Corporation.  ) 

corporate  existence  shown,  cannot  be  inquired  into  collater- 
ally   539 

plaintiff  may  be  shown  to  be  neither  corporation  de  jure  nor..  540 

DEFAUIvT 

liability  of  member  for  fines  on 71 

elements  of  borrower's  contract  as  to 124 

preliminary  account  upon  foreclosure  of  mortgage  in  equity 

after 151 

what  constitutes , 246,384  n. 

period  of,  not  prolonged  by  entry  of  suit , 152 

must  be  averred  in  complaint  against  borrower 244 

how  computed , 247 

notice  of,  surety,  etc.,  not  entitled  to 313  n. 

covenants  in  mortgage  as  to 44i 

diflference  between  repayment  upon,   and  voluntary  repay- 
ment    444 

what  credits  borrower  entitled  to  upon 149,  481 ,  482' 

DEFAULTING  BORROWER 

can  claim  no  share  of  profits I49i  481,  482 

liabilities  of,  how  far  the  same  in  permanent  and  terminating 
societies 149  «• 
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DEFECT 

of  notice  of  special  meeting  may  be  waived  by  unanimous 

consent i6o 

of  society,  mortgagee  in  possession  may  commit  waste  where 

there  is  a 449 

in  execution  of  certificate  of  incorporation  may  avoid  it 188 

in  process  of  incorporation,   ground  of  forfeiture  of  char- 
ter  188,  506 

cannot  be  taken  advantage  of 

collaterally 40,  501  n., 

507.  535-539.  543 
DEFECTS 

in  obtaining  charter  which  do  not  avoid  it  collaterally 537 

in    incorporation    which    debar  society   from  assuming  the 
powers  of  a  building  association 541 

DEFENCE 

want  of  funds  available  for  withdrawals,  when  not  a 113 

when  illegality  of  society's  acts  is,  and  when  not 281,  285 

what,  may  be  made  to  mortgage  on  ejectment 312  n. 

who  may  take,  for  usury 374-376 

when  rule  for  "minimum  "  or  "fixed  "  premium  is  a 411 

to  mortgage,  dissolution  of  society  (mortgagor)  none 521 

by  society  based  on  lien  for  arrears ill  {addenda) 

by  borrower,  on  ground  of  misrepresentation 249  and  addenda. 

see  Affidavit  of  Defence. 

DEFICIENCY 

in  subscription  of  capital  stock,  eflfect  of..64,  281  and  note,  461,  466 

who  may  or  may  not  object 
to 1%!  and  note,  6/o^ 

DEFINITE  AMOUNT 

to  be  repaid  at  specific  time,  significance  of  stipulation  for,  in 
mortgage  to  society 129,  133,  334-335,  436-438 

DEFINITION  (.r^s  Terminoi,ogy) 

of  building  association .' 16-17 

of  fines 413-414 

of  premium '. 399 

of  "share"  in  capital  stock ,  469 

of  stock 461 

of  usury 367 

DE  JURE  AND  DE  FACTO  OFFICER 

salary  annexed  to  office  goes  to  former 2io* 

DELEGATION  OF  POWERS 

by  directors  (appointment,  etc.,  of  committees  not  an  unlaw- 
ful)   183 

by  solicitor,  effect  of  unlawful 198 

by  agents , 237 
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DEWNQUENT 

members,  liability  of,  to  fines,  etc. ,  to  be  set  fortb  in  articles, 

31(4) 
not  entitled  to  .notice  when  stock-payments,  etc. , 

due 65 

officers:  j^^  Actions;  Directors;  Officers;  Personai,  Li- 
ability. 

DEUVERY 

deed  of  corporation  requires  no 221 

DE  MINIMIS  NON  CUR  A  T  LEX 

does  not  apply  to  building  association  mortgages 440 

DEMURRER 

to  bill  by  member  against  delinquent  officer 194 

to  complaint  against  borrower  not  showing  period  of  default, 
&c 244 

DEPARTURE 

from  provisions  of  general  law  in  incorporation  under  it 40 

from  prescribed  course  of  business 218,  278-286 

effect  of,  on  corporate  existence  of  society, 

and  duties  of  members 310 

penalty  of,  in  society's  liability  to  state  for... 

325-326,  328,  504 
from  customary  security  raises  no  equity  against  society.. ..96,  390 

DEPOSIT 

society  may  make  in  bank,  and  this  not  loan  to  corporation...  321 

treasurer's  liability  for  loss  of 172-173 

manner  of  making,  of  corporate  funds. , 172-173 

DEPOSITORS 

what  are 56 

liabilities  of. 56 

right  of  receiving,  involves  right  of  society  to  borrow 56,  301 

bound  by  rules  to  certain  extent 56 

constitutionality  of  acts  authorizing  reception  of. 56  n. 

are  creditors S6     , 

stockholders  cannot  dispute  status  o{. 283 

are  lenders 301 

fines  upon 426 

DEPUTATION 

of  agent  or  trustee  in  mortgage  to  sell ; 451 

of  authority  by  agent,  etc. ;  see  Dei,EGation. 

DESCRIPTION 

of  general  working  of  building  associations 8-11 

DESIGN 

of  present  treatise,  in  reference  to  building  associations 3 

primary  or  essential,  of  building  associations 7,  17,  54,  86, 

91,  93,  276,  392,  398,  413,  504 

acquisition  of  dwellings  an  essential  part  of 16  and  note,  91 

see  Object;  Purpose. 

of  limitation  of  funds  available  for  withdrawals 115 
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DEVIATION 

see  Departure;. 

DIFFERENT  KINDS  OF  BUILDING  ASSOCIATIONS 18-25 

DII^IGENCE 

degree  of,  to  which  directors  are  held 189 

DIRECTORS 

general  discussion  of. 176-262 

acts  of,  are  acts  of  corporation 176 

if  illegal,  subject  to  proceedings  by  society  and  indi- 
vidual members 177,  194 

acts  of,  if  illegal,  may  be  restrained  at  instance  of  members.-...  310 

valid  only  when  passed  by,  as  a  board 185  and  note. 

appointment  of,  purpose  of. 176 

method  of. 176 

compensation,  cannot  claim  for  acts  in  line  of  duty 213 

but  for  extra  services 213 

not  for  attendance  at  court 213  n. 

nor  as  reward  for  recovering  stolen  property  of 

society ■. 213  n. 

contracts  of,  requiring  consent  of  directors,  cannot  be  made  by 

secretary  alone , 174 

valid  without  minutes 184 

minutes  best  evidence  of. 184-185 

directors  may  be  party  to,  with  society 187 

dealings  between  association  and 186-187 

declarations  of,  as  to  maturity  of  shares 248  n. 

de  facto,  contract  for  compensation  with,  when  enforced 211 

disabilities  of:  cannot  secure  to  themselves  advantages  not 

common  to  all  members.... 186-187 

cannot  exercise  power  of  amotion  unless  ex- 
pressly authorized 206 

cannot  delegate  powers  involving  exercise  of 

discretion 183 

cannot  authorize  treasurer  to  take  anything 

but  cash  for  dues,  fines,  &c 203,  412  n. 

cannot  make  by-laws  unless  expressly  author- 
ized    260 

cannot  establish  "minimum"  or  "fixed" 

premium  or  refuse  bids  below  it 410-411 

cannot,  of  their  own  motion,  change^  nor  ask 

increase  of  stock 178,  468 

cannot  exercise  discretion  wrongfully 107,  177 

cannot  compel  contribution  when  sufiering 
under  personal  liability  for  contracts  ultra 

vires 176,  307 

cannot  share  in  distribution,  on  insolvency  of 
society,  if  unfaithful,  until  all  members  sat- 
isfied  192,  575 

cannot  vote  on  resolution  in  which  person- 
ally interested 186  n. 


INDBX.  •  589 

DIRECTORS— Co«/?««?rf. 

cannot  set  off  stock  against  debt  where  so- 
ciety embarrassed 186 

cannot  cancel  their  own  mortgages  where 

stock  not  matured 196 

discretion  of,  as  to  forfeiture  of  membership 74 

as  to  withdrawals 107 

as  to  time  and  place  of  meetings 180 

as  to  cbmpensation  of  officers,  committees,  &c...  209 

as  to  security  to  be  taken  from  borrower 96,  312 

in  remitting  fines 432 

cannot  be  controlled  by  individual  members 177 

nor  delegated '. 183 

discretion  of,  may  be  compelled  by  court  to  be  exercised  rea- 
sonably  107,  177 

and  responsibility  as  to  security  for  loans  ....  96,  312 

in  approving  oificial  bonds 202 

duties  of. 17&-179 

when  bound  to  allow  withdrawing  members  some 

profit 131  ». 

bound  to  offer  money  in  treasury  to  highest  bidder...  395 

liabilities  of,  personal 189-194 

incurred  by  acts  ultra  vires  entitle,  to  no  contri- 
bution from  members 176,  307 

incur  no,  for  errors  (gross)  of  judgment,  so  long 

as  they  are  honest 183,  189 

for  neglect  to  keep  proper  minutes 184 

attend  board  meetings 191 

are  those  of  mere  mandataries 189 

in     what    sense     those    of   trustees    of  mem- 
bers  187,189,  515 

do  not  arise  where  seat  in  board  never  taken 191 

to  account  for  waste  and  misapplication  of  funds..  193 

none  for  salaries  of  officers 216 

for  loans  contracted  ultra  vires 288,  294  n. 

for  purchases  of  real  estate 303 

to  injunction  at  instance  of  any  member  to  re- 
strain misapplicatipn,  &c.,  of  funds 305,  310 

majority  of,  where  required  to  validity  of  acts  of. , 181-182 

acts  of,  where  some  disqualified 182 

meetings  of. 180-182 

acts  of  irregular,  invalid 180 

directors  must  all  have  notice  of. 180 

when  only  majority  can  act  {see  Majority)..  181,  182 

liability  in  consequence  of  non-attendance  at 191 

minutes  of,  see  Minutes;  Signing 184 

■mortgage  of. i85,  43s  n. 

»0&f  to,  is  notice  to  society 236 

each  board  has,  of  what  previous  board  knew 236 

change  in  board  necessitates  no  new 236 

see  AGENT;  Notice. 
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o^c^rj,  directors  are,  only  in  modified  sense i88 

powers  of,  in  granting  loans  beyond  stock  interest 518 

to  be  exercised  as  a  board 179 

general  extent  of. 177 

extend  to  nearly  exclusive  management  of  business 

of  society 164 

depend  upon  constitution  and  byJaws 177 

are  subject  to  control  of  corporate  meeting 177 

but  not  to  interference  of  individual  members,  177,  183 

involving  discretion,  cannot  be  delegated 183 

are  those  of  agents '. 227 

are  such  that  directors  are  virtually  the  corpora- 
tion    227 

when  include  making  of  by-laws 26a 

quorum  o/^,  what  is 181 

suits  against,  by  members  must  make  society  defendant 259 

must  allege  participation  in  actions  of  board,  191 
may  be  instituted   by  members  for  protection 

of  society 177,  194,  310 

sureties,  directors  may  become,  on  officer's  bond 202  n. 

treasurer,  director  may  be 187 

trustees,  directors  as,  for  stockholders 1 87 ,  1 89,,  5 1 5 

DISABILITY 

prohibition  of  certain  acts  create  an  absolute,  as  to  them 280 

of  infants  as  to  loans , 317 

of  married  women  as  to  loans 317-319 

DISAVOWANCE 

of  agent's  acts  ultra  vires  must  be  prompt  and  unequivocal....  233 

DISCHARGE 

of  sureties  on  official  bond 203 

of  mortgage  by  judicial  sale  on  decease  of  mortgagor,  effect 

of 148 

does  not  necessarily  discharge  debt 446 

see  Merger;  Purchase. 
DISCONTINUANCE 

of  suit  prematurely  brought  does  not  relieve  from  payment  of 

dues,  fines,  and  interest  during  pendency 152 

DISCOUNTING, 

bills  and  notes  illegal  and  ground  of  forfeiture  of  charter 505 

DISCRETION 

of  court  as  to  execution  against  society iii,  115,  254 

upon  quo  warranto,  as  to  ouster 505 

of  directors,  as  to  forfeiture  of  membership 74 

security  for  loans 96,  312 

granting  loans  beyond  stock  interest 98 

approval  of  official  bonds 202 

compensation  of  officers,  &c. 209 

remission  of  fines 432 

of  directors,  cannot  be  exercised  capriciously 107 
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of  directors  must  be  exercised  reasonably..... 177 

cannot  be  controlled  nor  delegated 183 

of  inspectors  as  to  closiiig  polls  at  elections 167 

DISFRANCHISEMENT 
see  Amotion. 

DISMISSAL 

of  bill  without  costs 515 

ofoflELcers;  .f^^  Amotion. 

DISQUALIFICATION 

of  directors,  action  of  majority  of  remaining  directors 182 

DISSENTING  MEMBER 

by-law  may  be  void  as  to 268 

not  deprived  of  his  remedy  by  rule  that  assent  is  presumed 268 

DISSOLUTION  OF  BUILDING  ASSOCIATION 

general  discussion  of 496-531 

theoretically  occurs  as  soon  as  stock  at  par v...  516 

right  of  member  to  apply  for.  87,  516,  517 

not  for  irregularties  in  incorporation "507  n. 

State  to  apply  for,  for  misbehavior 507,  539 

special  terms  of  repayment  offered  with  a  view  to,  available  by 

all  borrowers 146 

events  which  bring  about,  ipso  facto 497,  498,  516 

does  not  occur  by  failure  to  elect  officers 164,  498 

insolvency,  misbehavior,  etc 498 

must  be  clearly  shown  to  evade  liabilities  proved 252,  532 

modes  of 496 

none  by  death  of  members 497  n. 

by  loss  of  integral  part  of  membership 497  n.,  525 

by  expiration  of  charter 497,  498,  516,  519,  521 

.  by  voluntary  agreement  of  members  and  surrender  146  «. , 

499-500 

such  agreement  and  surrender  valid I45«.,  501 

when  inferred 502,524 

voluntary  or  practical  may  be  shown  in  suit  by  building  asso- 
ciation   540 

by  act  of  legislature 503 

by  decree  of  court 498-508 

members  cannot  ask,  for  irregularities  in  incorpora- 
tion   507  «. 

State  alone  can  ask  for  misbehavior,  &c 507,  539 

member  may  apply  for,  when  stock  at  par 516-517 

petition  for,  must  be  by  members  as  such 517 

when  member  cannot  petition  for 517 

by  appointment  of  receiver,  being  equivalent  to 522,  527 

by  concentration  of  stock  and  securities  in  hands  of  one 

person 502,  524 

by  withdrawals 525 

what  is  equivalent  to 522 

premature,  effects  of '. (^397>  523-531 
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eflfect  of,  on  judgment  obtained  in  suit  pending  before 519 

on  right  of  society  to  prosecute  suit 519  n. 

on  member's  liability  to  pay  dues 523 

on  liabilites  of  society 521 

on  mortgage  given  by  society 521 

on  contract  of  borrower 397,  523-531 

as  defence  to  debtors,  cannot  be  insisted  on  collaterally 281, 

507,  539 

must  be  clearly  shown  to  escape  debt 252,  532 

when  may  be  shown 540-542 

settlements  incident  to 520 

DISTRIBUTION 

of  society's  assets,  borrower's  interest  in  final 122-123,  382-383 

borrower   entitled    to    share    in,    of  sur- 
plus  382-383,  530  «. 

upon  insolvency 511,  514-515 

status  of  lender  to  society  on...........  302 

fraudulent  directors  postponed 

192.  515 
of  proceeds  of  sale  on  mortgage  to  society,  rule  for  ascertain- 
ing amount  due  on  mortgage   ...130-131,  339,  386,  440,  444,  445 
DISTRICT  OF  COLUMBIA 

,  cases  on  theory  loans  or  advancements 352 

DIVIDENDS 

redeeming  borrower  entitled  to  same  as  withdrawing  mem- 
ber   135,  136,  447 

what  primary  evidence  as  to  declaring  of. 185 

fraudulent  declaring  of. 1 192 

declaring  of,  out,of  capital 192,  515 

declaring  of,  when  illegal 325-326,  327 

on  prepaid  stock 461,  463-464 

DOUBLE 

premium,  making,  on  same  money 395,  406 

assignment  of  stock,  effect  of. 483 

DOUBTS 

^  upon  previous  statutes  may  be  explained  by  legislature 43 

DUES 

member's  duty  as  to 63-70 

stock-payments,    subscriptions,    installments,    what    meant 

by •. 382-383 

amount  of,  and  details  as  to  payment,  to  be  set  forth  in 

articles 31  (4) 

receiving,  from  persons  after  suit  and  sale  estops  society  from 

denying  membership ^■•55,  150,  448 

accruing  each  month  constitute  a  separate  debt 476 

liability  for,  ceases  only  with  membership  and  is  absolute... 63,  134 

ceases  on  dissolution 523 

not    removed   by    misbehavior,    &c.,    of    other 
members 63 
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liability  for,  not  removed  by  illegal  acts  of  society  pr  officers...  146, 

282,  303,  305,  310 

arises  when  capital  stock  subscribed 64,  466-467 

not  suspended  by  pendency  of  suit 70,  152,  253 

ends  with  forfeiture  of  stock 75 

is  independent  of  obligations  as  borrower 382-383 

of  purchaser  subject  to  mortgage  to  society 

397  «•>  452 
may  be    enforced  against  member  by  assump- 
sit  64,  476 

on  shares  in  excess  of  number  limited  by  rules 281 

by  statute..  284 

borrower  bound  to  continue,  to  end  of  society 127 

not  after  dissolution 523 

reason  for  requiring,  to  pay 382  n. 

in  arrears,  lien  of  society  on  stock  for 66  {and  addenda),  475 

member  not  entitled  to  notice  when  payable 65,  476 

payable  in  cash  only 173  and  note,  203,  412  n. 

treasurer  cannot  receive  anything  but  cash  for 476  n. 

stipulation  for  continued  payment  of,  the  essential  feature  of 

building  association  loan 129,  438 

significance  of. 382-383 

what  covenant  sufficient  for 439  «• 

partial  payihents  of,  not  counted  in  computing  period  of  de- 
fault   247 

presumption  that  borrower's  payments  were  for 248 

order  of  application  of,  as  between  fines,  installments  and 

interest 416 

when  including  interest,  construction  of. 336,  341 

interest  or  redemption  money 384,  386,  387 

cannot  be  subdivided  to  impose  separate  fines..  427 
rebate  of  interest  allowed  on  repayment  of 

loan 444 

payment  of,  not  ipso  facto  payment  to  mortgage 385,  448,  458  n., 

477,  479-482,  487,  490,  548 
see  Mar,shai,i,ing  of  Assets. 
payment  of,  credited  to  borrower's  general  account  cannot  be 
shown  by  officer  to  have  been  considered  by 
the  society  as,  in  law,  payments  to  mortgage,  479 
may  be  applied  by  borrower  or  society  to  his 

debt ..-.  448,  478-484 

see  Application  of  Stock. 

member  not  entitled  to  interest  on 481 

regular,  estops  party  from  denying  society's  cor- 
porate existence,  when 546 

mortgage  and   decree,   after  payment  of  loan, 

stand  as  security  for 68,  69,  382-383,  445,  449 

default  in,  what  is \ 246,  384  n. 

see  STock-PAYMENTS. 
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DUPLICATE 

omission  to  file,  does  not  avoid  charter  collaterally 537 

what  is,  of  certificate '.. 537  «• 

DURATION 

of  society  to  be  provided  for  in  articles 31  (10) 

where  fixed  by  general  law  omission  of,  in  charter  not  fatal...  497 
period  of,  how  described  and  fixed 499-500 

DURESS 

what  constitutes,  in  usurious  loans 369 

DUTIES 

of  membership  to  be  set  forth  in  articles , 31  (4) 

what  are 62-84 

continue  after  illegal  change  of  purpose  and 

character  of  society .....178  n.,  310 

mortgage  and  decree,  after  repayment  stand 
as  security  for  performance  of.. .68,  69,  382-383, 

445,  449 

payment  of  dues,  as  to 63-70 

is  one  of  the,  independent 
of  contract  of  loan,  &c.,  480 
borrower  agrees  to  perform,  during  existence 

of  society '■  ..  124 

contributing  according  to  powers  to  success 

of  enterprise,  is  one  of  the 212 

of  directors  and  other  officers  to  be  set  forth  in  articles 31  (6) 

what  are 170-216 

as  well  as  powers,  depend  on  constitution  and  by- 
laws    177 

what  are  general 177 

of  directors  as  to  board  meetings 191 

acts  done  in  line  of,  no  ground  for  compensation,  213 

of  executor  or  administrator  of  deceased  member 52,  53 

of  infants  and  married  women  as  members 47,  317-319 

of  solicitor 197 

of  surveyor 198  n. 

of  building  association  to  State  and  public 91,  92 

to  keep  funds  available  for  withdraw- 
ing members 113 

DWELLINGS 

acquisition  of,  by  members,  an  essential  part  of  the  building 

association  scherne ; i6».,  91  - 

(see  Design.  ) 

E. 

EARL  OF  SELKIRK'S 

society  not  the  first  building  association 5  «. 

EARLY  HISTORY  OF  BUILDING  ASSOCIATIONS 4 

EARNINGS 

what  included  by 12  n. 

premiums  bid  are  not 327  n. 
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EFFECT 

and  validity  of  bond  or  mortgage  for  payment  of  dues,  &c....  440 

of  dissolution:  Ji?^  Dissoi,UTi ON. 

of  appointment  of  receiver:  see  AppoinTmbnT;  Rbcbiver. 

EJECTMENT 

defences  to  mortgage  on 312  n. 

ELECTIONS 

method  and  time,  &c.,  for  holding,  should  be  provided  in 

articles 31  (6) 

general  discussion  of. 164-16S 

held  in  good  faith  will  not  be  set  aside 164 

must  be  conducted  according  to  constitution  and  by-laws 164 

when  void 164 

failure  to  hold,  does  not  dissolve  society.. 1 64,  498 

control  of  court  over,  extent  of. 164 

no  usage  can  sanction  holding  of,  contrary  to  laws 164 

by  minority 165 

notwithstanding  protest  of  majority 165 

of  less  number  of  directors  than  required,  valid;  of  greater, 

void 166 

discretion  of  inspectors  as  to  closing  polls  for 167 

judges  and  inspectors  of,  maybe  candidates 167 

validity  of,  courts  will  not  inquire  into,  collaterally 168 

what  primary  evidence  of 184 

by-laws  altering  prescribed  method  of,  void.. 266 

see  Ballot;  Polls;  Ticket. 

EI/EMENTS  OF  CONTRACT 

'  between  society  and  borrowing  member 122,124-125,380, 

436-437 
EMBEZZLEMENT 

directors  liable  for 189 

what  is,  of  check  by  secretary 207 

what  constitutes,  byofficers 207-208 

ENABLING  STATUTES 

construction  of,  as  to  infants  and  married  women  47,  {see  317-319) 

ENACTMENT 

of  by-laws:  j^if  By-Laws. 

ENCUMBRANCE 

purchaser  subject    to  usurious,   cannot  defend  against,    on 
ground  of  usury 376 

ENDORSEMENT 

of  transfer  on  back  of  certificate 471,  472 

ENFORCEMENT  OF  FORFEITURE  OF  MEMBERSHIP 

method,  &c.,  of,  must  be  set  forth  in  by-laws 74 

is  optional  with  society  or  directors..... 74 

ENGLISH 

decisions  as  to  repayment  or  redemption 134^136 

cases  on  loans  or  advancements 341 
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ENIvARGEMENT 

of  corporate  powers  cannot  be  asked  by  directors  alone,  and 
if  granted  by  court  on  such  application,  is  void 178 

ENTRANCE  FEES 

purpose  of 138 

not  recoverable  by  member  under  any  circumstances..  io5  n. ,  138 

ENTRY 

in  receipt  book,  how  proved 479 

mortgagee's  right  of,  after  dissolution,  on  premises  mortgaged 

by  society 521 

right  of  society,  mortgagee,  to  maintain  writ  of,  after  illegal     . 

cancellation  of  mortgage 549 

EQUITABLE 

assignment  of  stock,  what  is 471 

considerations  for  restraining  execution  against  society  by 

withdrawing  member ;....  112,  115 

lien  on  corporate  lands  follows  into  hands  of  allottees 84 

for  purchase  money 298,  307  n. 

title,  mortgage  of 433  n. 

when  not    defeated   by  purchaser  of  fee- 
simple 450 

EQUITIES 

none  against  society  taking  other  than  customary  security  96,  390 
of  borrower  repudiating  special  terms  of  repayment,  to  benefit 

by  them 146 

of  mortgagee  and  purchaser   superior   to  those  of  judgment 

creditor 492 

of  marshalling  assets 485-494 

EQUITY 

member  may  compel  settlement  with  society  in,  when 120, 

516-517 

preliminary  account  upon  foreclosure  of  mortgage  in 151,  445 

same  rule  as  to  computation  of  amount  due  on  mortgage  in 

law,  as  in 445 

winding  up  of  insolvent  society  should  be  in 511,  516,  526 

method  of. 511,  515 

court  of,  power  of,  to  compel  reasonable  exercise  of  discre- 
tion by  dii;ectors 177 

jurisdiction  of,  to  compel  directors  to  account  for 

waste  and  misapplication  of  funds,  192 
basis  of,   in   foreclosure   of  mort- 
gages  •. 445 

building  ass'n  mortgage   properly 

within 440 

in  windjng  up  associatfons 516,  526 

will  not  relieve  against  reasonable  fines 413,  427 

but  against  forfeiture  without  credit 149,  478  n. 

see   Injunction;  Receiver;   Marshai,i,ing  op 
Assets. 
of  redemption;  see  Repayment. 
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ERRORS 

of  judgment,  directors  not  liable  for  honest 189 

and  omissions  in  mortgages,  how  and  when  cured....  434,  450,  451 
ESSENTIAIv  FEATURE 

of  building  association  scheme  (j^e  Design) 16  and  note,  91 

ESTOPPEL  {see  Ratification) 

upon  married  woman  by  recitalsin  mortgage 48 

upon  depositor 56  n. 

upon  borrower  denying  his  membership 60 

does  not  take  place  where  mistake  or  fraud 

shown , 60  and  note. 

defending  for  excess  of  loan  over  limit 98  n. 

denying  speciiic  powers  claimed  by  society 544 

denying  society's  corporate  existence 64  and  note, 

467,  543-544>  546 
setting  up  illegality  of  society's  acts  as  a  de- 
fence  105,  281  n. 

extent    of  stock    in- 
terest as  defence....  281 
security  as  a  defence.  312 
loan  to  stranger  as  a 

defence 90«.,  281  n. 

upon  member  raising  objection  to  deficiency  of  stock 64, 

281  and  note,  442,  516 
taking  advantage  of  extra- statutory  terms  of 

withdrawal,  objecting  to  their  validity 105 

denying  corporate  existence  by  plea  of  nut 

tiel  corporation, 64,  281,  543-544,  546 

denying  regularity  of  corporate  meeting 160 

who  agreed  to  dissolve,  disputing  legality  of 

the  act 501 

from  behavior  and  participation 546 

claiming  benefit  of  resolution  to  dissolve  from 

repudiating  duties  under  same 501 

■a^QO.  cestui  que  trust,  what  does  not  create 238 

upon  party  dealing  with  society  from  setting  up  plea  of  ultra 

vires 278-285 

denying  corporate  ex- 
istence  543-546 

upon  society  from    denying  subscription    payer's   member- 
ship  58,  150,  448 

after  compromise  with  member 82,  86,  283,  405 

from  setting  up  plea  of  ultra  vires  after  settle- 
ment with  borrower 143,  144,  283,  405 

from  rescinding  resolution  acted  upon  by  mem- 
bers  143-144 

none  arises  fromadmissionsofinsufiScient  num- 
ber of  directors  to  bind  society i8i 

from  denying  execution  of  instrument 222 

agency  of  person  permitted  to 
hold  himself  out  as  agent 230 
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V.BTOVV^h—Contmued. 

upon  society  from  denying  agent's  power  to  contract 233,  394  «. 

status  of  depositors  as  creditors..  283 

legality  of  loans  made  to  it 298 

agent's  power,  when  executed...  233 
secretary's  statement  of  by-laws 

174  {addenda) 
from  setting  up  plea  of  ultra  vires  as  to  pur- 
chase-money mortgage  where  title  validated 

by  statute  and  contract  executed 298 

upon    mortgagor   from    denying   society's    corporate    exist- 
ence  6/^  and  note,  467,  544 

vendee  of,  from  same 544 

and    vendee    of,    from    denying    specific 

powers  claimed  by  society 544 

from  contesting  validity  of  sale  of  stock  for 

'  non-payment  of  taxes 238  ». 

upon  purchaser  subject  to  mortgage  to  dispute  its  validity 90  n. 

upon  defendant  who  led  plaintiff  tea  certain  understanding 

of  their  contract,  on  which  he  acted 216 

upon  setting  up  plea  oinul  tiel  corporation 543-546 

from  admissions , 543-545 

in  note  or  mortgage 64,  544 

in  pleadings 545 

from  behavior,  participation,  &c 546 

EVIDENCE 

corporate  books  primary,  of  membership  and  relations  be- 
tween member  and  society 57 

of  elections,  meetings,  dividends, 

&c 185 

minutes  primary,  of  acts  and  contracts  of  directors 184,  185 

of  agent's  appointment 228 

primary,  should  be  produced 185 

when  secondary,  admissible 185 

parol,  when  adinissible  to  show  agent's  contract  to  be  that  of 

society 235 

of  custom 127  «.  (see  86  n.,  106,  174) 

of  ownership  of  stock,  what  is 471,  472 

of  payments  must  be  clear.. 248 

of  officers  that  borrower's  payments  credited  to  his  general  ac- 
count, were  considered  payments  on  loan,  inadmissible 477 

on  trial  of  secretary  for  embezzlement  of  check,  what  is 207 

in  criminal  prosecution  against  officers 207-208 

variance  in,  what  differences  between  bond  recited  in  mort- 
gage and  bond  proved  is  not 549  n. 

EXAMINATION 

of  title,  charges  for  may  be  deducted  from  loan 196  «.,  379 

EXCESSIVE 

powers  granted  in  charter  under  general  statute,  void 41 

stock-interest  of  member  no  defence  to  his  obligations 281 
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EXECUTED 

compromise  partly,  cannot  be  rescinded 283 

contracts,  when  society  cannot  deny  power  of  agent  to  make..  233- 

ultra  vires 279 

see  EsTOPPEi,;  Ultra  Vires. 

EXECUTION 

discretion  of  court  as  to  restraining,  on  judgment  against 
society  by  withdrawing  member 112,  115,  254 

arrest  of,  where  period  of  default  not  properly  averred 244 

shares  of  sjiock  not  liable  to,  at  common  law 469 

upon  stock  and  goods  pledged  or  covered  by  lien 475  and  note. 

equity  to  marshal  assets  is  one  against,  not  against  judg- 
ment   485  n.,  ng4  n. 

will  not  be  set  aside  on  claim  for  marshalling  assets 461  «  ,  494  n. 

of  certificate  of  incorporation,  requisites  to  validity  of 188,  537  n. 

of  contracts,  mode  of 223 

or  instruments  under  seal 220,  221,  223  «. 

of  deeds,  belongs  to  president 171 

EXECUTIVE 

incorporation  by  letters  patent  from 33,  36 

EXECUTIVE  OFFICERS 

who  are,  in  building  association  and  other  corporations 188 

cannot  sanction  payment  of  dues  and  fines  in  anything  but 
cash  so  as  to  relieve  treasurer' s  sureties  of  liability 203 

EXECUTOR  OR  ADMINISTRATOR  , 

of  deceased  member  not  ipso  facto  a  member 51 

powers  and  duties  of 51 

whether,  may  become  member 51 

liability  of,  to  fines  and  forfeitures 52 

when,    may    give    building    association 

mortgage 319  »■ 

of  husband  oi  feme  covert  member,  rights  of,  to  stock 469 

of  deceased  borrower  may  compel  application  of  stock  to 
debt 484 

EXECUTORY  CONTRACTS  ULTRA  VIRES 279 

EXEMPTION 

power  of  legislature  to  enact,  from  taxation 459 

of  building  association  mortgages  from  taxation 460 

EXHIBITS 

in  suits  by  society 245 

EX  PARTE 

fines  to  be  allowed  on,  foreclosure  of  mortgage 415-416 

injunction  aigainst  officers  and  appointment  of  receiver 509 

EXPEDIENCY 

of  granting  right  of  withdrawal 99 

of  voluntary  repayment 134 
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EXPENSES 

liability  for,  incurred  before  incorporation,  where 27,  83 

see  Prewminary  Expenses. 

and  losses,  members  must  contribute  to 77 

borrower  bound  by  his  mortgage  to  contribute 

to .'...79,  80,  128,  154,  356 

upon  what  implied  condition 523  n. 

termination  of  member's  duty  to  contribute  to...  81,  82 
before  withdrawal  are  set-off  against  withdrawing 

member's  claim,  when 78 

but  not  after  withdrawal 78??.,  254 

burden  of  proving,  is  on  society 254  n. 

see  Contribution. 

all  interested  in  keeping  down 212 

EXPIRATION  OF  CHARTER 

is  the  period  of  repayment  of  loans  and  squaring  accounts.....  129 

effect  of,  on  judgment  obtained  in  suit  pending  before 519 

upon  society's  corporate  existence 497,  498,  519-521 

by  original  limitation  may  be  shown  in  defence 540 

EXPOSITORY  AND  RETRO-ACTIVE  STATUTES 43 

EXTENT 

of  surety's  liability  strictly  measured  by  terms  of  bond 204-205 

of  powers  of  building  associations ; 218 

of  agents 231 

EXTRA  COMPENSATION 

directors  cannot  claim,  for  acts  in  line  of  their  duty 213 

when  officers  cannot  claim  on  enlargement  of  duties 210 

EXTRA  SERVICES 

directors  may  claim  compensation  for 213 

EXTRA-STATUTORY  TERMS  OF  WITHDRAWAIv 143-146 

repudiating  member  when  entitled  to  benefit  of 105 

may  become  binding  on  society 105 


FAILURE  Op  INTEREST  CLAUSE 

in  building  association's  mortgage 317,  394,  441  n. 

FAILURE  OF  CONSIDERATION 

when  usury  creates  so  as  to  entitle  terre-tenant  to  defend 375  n. 

.for  premium,  by  premature  dissolution 523,  528 

FEES 

entrance,  not  reclaimable  by  member io5??.,  138 

piurpose  of. 138 

of  solicitor 196 

of  surveyor 198  n. 

for  examining  title  not  usurious  if  deducted  from  loan 

196  «.,  379 

for  transfer  of  stock  on  books,  right  of  society  to  charge 471 

FEIGNED  ISSUE 

upon  judgment  confessed,  burden  of  proof  of  payment 248 
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FEME  COVERT:  see  Married  Women. 
FEME  SOLE 

status  of  husband  of 50 

FILWNG  OF  VACANCIES:  see  Vacancy. 
FINES 

definition  of 412-414 

are  personal  charges 80  n,,  416 

when  and  when  not  recoverable  under  mortgage 416 

general  discussion  of. 412-432 

liability  of  members  to,  to  be  set  forth  in  articles,  &c 31  (4) 

must  be  charged  for  dereliction  in  Membership  duties 426 

attention  to  official  duties  enforced  by 76,  206 

personal  services  enforced  by   76 

are  payable  in  cash  only 2O3,  476  «.. 

officers  liable  to,  for  neglect 76,  206 

must  be  notorious,  certain,  reasonable,  and  fixed  by  rules, 

419-422 

interest  cannot  be  charged  on,  iu  arrear 430 

remission  of,  discretionary  with  society  or  directors 432 

society's  lien  on  stock  for  unpaid 475  {and  addenda) 

for  default,  liability  of  executor,   &c.,  of  deceased  member 

for 52 

necessity  and  legal  aspect  of 412-414 

liability  for,  not  suspended  by  suit 152,  253,  432 

legality  of,  independently  of  statute 417 

regulation  of,  belongs  to  by-laws 418 

requisites  as  to  provisidns  authorizing  fines  ....419-424 

construction  of  such  provisions 419-424 

reasonableness 422-425 

are  in  the  nature  of  liquidated  damages 413-414 

when  recoverable  on  married  woman's  mortgage 

415-416 

an  essential  part  of  borrower's  undertaking 124, 

■415-416 
allowed  on  ex  parte  foreclosure  of  mortgage.  ..415-416 

rules  to  be  observed  in  relation  to 418-426 

cannot  exceed  statutory  limit 422,  425 

must  be  notorious 422 

must  not  be  oppressive 422-423 

upon  fines  and  in  arithmetical  progression 422, 

423,  424 

must  be  reasonable 422 

proper  measure  of. 425 

methods  of  assessment  of. 421  «. 

must  be  certain - 419 

must  be  established  by  rules 419-421 

ambiguity  in  rules  imposing,  how  construed.. .419-421 
standing  against  borrower  defeat  right  of  repay- 
ment    131 

member  defeat  right  of  with- 
drawal   131 
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FINES— (ToK^M^^^fl'. 

for  default,  must  be  paid  before  security  vacated 154 

not  recoverable  from  strangers  borrowing 314-317 

from    infants    or    married    wo- 
men  317-319 

must  be  paid  even  where  not  mentioned  in  mort- 
gage   383  »■ 

and  cannot  then  be  defalcated  from  debt 415-416 

upon  fines,  generally 422,  423 

order  of  application  of  debtor's  payments,  as  be- 
tween dues,  interest,  and 415-416 

on  payments  of  interest 427-429 

dues  including  stock-payments  and  interest  can- 
not be  subdivided  so  as  to  charge  separate. 427 

interest  cannot  be  charged  on,  in  arrear 430 

deduction  of  illegal  fines  paid 431 

liability  for,  ceases  on  dissolution ...  523 

in  unincorporated  building  associations  548 

FIRST  KNOWN  BUIIvDING  ASSOCIATION,  ACCOUNT  OF 5 

FIXED  OR  MINIMUM  PREMIUM' 

illegality  of 95,  264,  325-326,  409-411 

when  borrower  may  defalk  from  debt 95,  411 

FIXED  VALUE 

see  Paid-up  Value. 

FORCED  REPAYMENT 

terms  of 149 

FORECLOSURE 

of  mortgage  inequity,  preliminary  account  in 151,  445 

costs  in  suits  for 153 

continuance  of  default,  a  condition  precedent  to,   must  be 

averred 244 

fines  to  be  allowed  on,  ex  parte  and  otherwise 415-416 

basis  of  equity  jurisdiction  in 445 

process  of,  in  equity 445 

mortgagee  of  defunct  society  entitled  to  decree  of. 521 

difference  between,  in  equity,  and  statutory  sdre  facias  on 

mortgage 521  n. 

FOREIGN 

building  associations 274 

FORFEITURE 

of  stock,  forfeiture  of  membership  is,  and  vice  versa 75 

terms    of,    and    liability    to,    to    be    set    forth     in 

articles 31,  74 

liability  to,  and  rules  concerning 72-75 

justification  of 72 

legality  of  rule  for .' 72 

for  gross  impropriety  of  conduct. .  „ 73 

causes  must  be  clearly  set  forth  in  rules 74 

does  not  take  place  until  declared 74,  150 

not  relieved  against 74 
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FORFEITURE— Co»im«i?rf. 

sale  of  stock  upon...-. 74 

ends  member's  interest  in  assets 75 

by  borrower,   not  a  necessary  consequence  of  suit 

upon  default 150 

cannot   be    claimed  without    giving 

credit  for  stock  on  debt 149,  484 

waiver  of,  society  or  directors  may  make 74 

must  be  clearly  society's  act 59,  181 

can  be  made  only  by  majority  of  direct- 
ors   181 

ends  obligatipn  to  pay  dues,  &c 75 

liability  of  executor  of  deceased  member  to 52 

without  credit  on  loan , 149,  274,  477  ». 

of  charter  for  illegal  acts 278,.328,  504-507 

grounds  of 505-506 

can  be  asked  only  by  State  on  quo  warranto...  597,  539 
of  charter  cannot  be  inquired  into  collaterally 40,  501  «., 

507,  535,  539>  543 

discretion  of  court  as  to  decreeing 505 

acts   amounting  to,    do  not  avoid  contract  collat- 
erally    281,  507,  539 

FORM 

of  security  does  not  affect  rule  as  to  repayment 133 

of  contract  immaterial  if  usury  in  its  substance 344,  357- 

358,  367  and  note. 
of  mortgage  must  conform  to  statute  and  by-laws 434 

FORMAI, 

incidents  to  building  association  loan 381 

FORMALITIES 

prescribed  in  case  of  withdrawal  must  be  observed 104 

of  affixing  seal 221 

of  execution  of  instrument  or  contract  iinder  seal ...222,  223  n. 

required  to  make  binding  contracts 223 

of  transfer  of  stock 470 

must  not  be  unreasonable 472 

FORMATION  OF  BUILDING  ASSOCIATIONS  :...  27-44 

preliminary  expenses  in 27,83 

see  Incorporation. 
FRACTIONS 

of  years  disregarded  in  estimating  rebate  on  premium  per  un- 
expired year,  on  .repayment  of  loan.! 137 

of  dues  paid  disregarded  in  computing  period  of  member's 

arrearages ; 247 

FRANCHISE 

acquisition  of  corporate:  see  Incorporation. 

forfeiture  of 278,328 

surrender  of,  by  voluntary  agreement 499-502 

expiration   of,    by  charter   limitation   may  be  shown  in  de- 
fence   540 
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FRAUD  (see  Misrepresentations) 

in  recital  of  mortgage  may  be  shown  to  remove  borrower's  dis- 
ability to  deny  his  membership '. 60  n. 

relieves  member  from  undertakings  as  to  stock-paymei^its 63 

in  evading  prohibition  against  loans  to  strangers 60  « . 

in  representations  as  to  cheapness  of  loans,  &c.,  what  is  not...    63  n. 
securing  advantages  not  common  to  all  members  is,  in  direct- 
ors   187 

of  directors  makes  them  personally  liable 189 

what  inattention  or  negligence  amounts  to,  in  directors 189 

of  ofiicers,  agents  and  co-directors,  when  directors  liable  for...  189 

participation  in,  what  is,  iti  directors •.••191,  192 

in  declaring  dividends,  effect  of,  on  directors 192 

of  directors  whereby  society  ruined,  postpones  them  on  dis- 
tribution  192,  515 

of  agent,  when  society  liable  for 238 

when  makes  him  liable  for  interest  on  money  col- 
lected    239 

in  obtaining  charter  does  not  avoid  it  collaterally... ;.. ......535,  537 

does  not  absolve  members  from  obedience 

to  rules 305 

ground  of  forfeiture  thereof : 506 

investment  ultra  vires  of  society's  funds  in  lands  is,  upon  so- 
ciety   305 

not  necessarily  involved  in  usury 374 

unlawful  reservation  inserted  through,  renders  mortgage  void,  434 

of  officers,  when  ground  for  appointment  of  receiver 509 

in  misstating  amount  of  capital  subscribed  ■  in  order  to  get 

charter,  no  ground  for  collateral  impeachment 537 

see  Dividends;  Nui,  Ti'ei,  Corporation;  Torts. 
statute  of :  see  Statute  of  Frauds. 

FRAUDULENT  CONCEALMENT 

disc\iarge  of  sureties  on  ofl&cial  bond  by 203 

FREE  COMPETITION 

in  bidding  for  loans,  indispensable .95,  394-397,  409-411 

FREEHOLD  LAND  SOCIETY 

distinction  between  building  association  and 305 

building  association  cannot  do  business  of  a 304,  305 

see  Land  Association. 

FUNCTIONS 

of  corporate  meeting 164 

duties,  liabilities,  and,  of  officers 170-216 

of  president  and  vice-president : 171 

of  treasurer 172-173 

of  secretary 174-175 

of  directors 176-179 

of  trustees igc 

of  solicitor 196-198 

of  surveyor igg  n. 

of  actuary igg  n. 
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FUNDS  OF.SOCIETY 

right  of  member  applying  for  loan  of,  to  be  preferred  over  out- 
side investments  of. 89-94 

want  of,  when  no  defense  against  withdrawing  member 113 

part  of,  must  be  kept  available  for  withdrawals 113 

statutory  limitation  upon  proportion  to  be  kept  therefor 114-116 

treasurer  the  keeper  of  the 172-173 

liability  of  directors  to  account  for  waste  and  misapplication 

of- '■ 193 

see  Corporate  Funds. 

G. 

GAINS 

see  Profits. 

GBNERAIv  AGFNT 

secretary  usually  is,  of  society  174 

GENERAL  ISSUE 

plea  of,  admits  corporate  existence 251 

GENERAL  MEETING 

what  is 1 .'  158 

what  business  to  be  transacted  at 158 

notice  of,  how  to  be  given,  and  to  whom 159 

as  to  what  presumed  in  members 159 

duty  of  members  to  attend  and  vote  at 161 

GENERAL  RIGHTS  OP  MEMBERS  AS  CORPORATORS 86 

GENERAL  STATUTES 

incorporation  under,  by  patent 33 

by  decree  of  court 37 

by  voluntary  association .- 38 

court  incorporating  under,  may  define  purposes,  when 37 

necessity  of  compliance  with,  in  every  step  towards  incorpora- 
tion      40 

effect  of  departure  from,  in  incorporation 40 

powers  granted  in  charter  under,  in    excess  of,  are  void  and 

cause  of  forfeiture 41 

see  Acts;  Charter;  Powers;  Statutes;  Ui<tra  Vires. 
GENERAL  '<VORKINGS  OF  BUILDING  ASSOCIATIONS 

description  of 8-1 1 

GEORGIA 

cases  on  theory  of  loans  or  advancements 356 

recovery  of  usury  in 371,  372 

GOOD  BEHAVIOR 

see  Officers;  Officiai,  Bond's;  Sureties. 
GOVERNMENT 

of  building  association,  general  discussion  of 157-169 

should  be  set  forth  in  articles,  &C...31  (6) 

is  substantially  in  hands  of  officers 169 

of  unincorporated  building  association 549 

see  Officers;  Corporate  Meeting;  Directors. 
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GRACE 

running  of  period  of,  for  payment  of  arrears  not  interrupted 
by  bringing  and  pendency  of  suit 152,  388,  432 

GRANT 

of  excessive  powers  in  charter  void  and  cause  of  forfeiture 42 

GREEENWICH  UNION  BUILDING  ASSOCIATION 

account  of 5 

GROSS 

impropriety  of  conduct  cause  of  forfeiture  of  membership 73 

errors  of  judgment,  if  honest,  create  no  liability  in  directors..  189 

inattention  and  negligence  renders  directors  liable    1 89 

GROUND-RENT 

covenant  for  payment  of,  properly  inserted  in  mortgage 394, 

439  «•,  449 
GUARANTEE 

of  payment  of  prior  encumbrance  held  ultra  vires 297  n. 

GUARANTOR 

may  defend  for  usury  in  principal's  contract 374 

of  mortgage  debt  bound  by  terms  of  the  deed 397 

of  borrower's  debt  may  compel  application  of  stock  to  it 484 

see  Surety. 

GUARANTY 
see  Surety. 

H. 

HARDSHIP 

of  bargain  will  not  itself  excuse  performance...: 397 

HEIRS 

when  membership  of  decedents  passes  to 53 

terms  of  repayment  of  loan  by 396 

HIGHEST  BIDDER 

entitled  to  loan 89,  95 

see  Minimum  Premium. 

"  HIS  "  CONSTRUED  "  ITS  " 

in  agent's  acknowledgment  of  corporation  deed 235 

HISTORY  OF  BUILDING  ASSOCIATIONS 

early 4 

in  America 6 

HOLDER  OF  STOCK 
see  Owner  of  Stock. 

HOMES 

acquisition  of,  by  members  an  essential  aim  of  building  asso- 
ciation scheme  {see  Design) 16  ».,  91 

HOMESTEADS 

see  Design;  Homes. 
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HOUSES 

acquisition  of  by  members  a  principal  aim  of  society 16  «.,  91 

see  Design. 

when  society  may  erect 297  and  note. 

building  of,  and  dealing  in,  by  society,  ultra  vires 304 

HUSBAND 

see  Married  Women. 

of  feme  sole  member,  status  of,  at  common  law 50 

what  is  sufficient  reduction  into  possession  of  wife's  stock 

by. 50 

liabilities  of,  to  society,  may  be  secured  by  mortgage  of  wife's 

separate  estate 319 

joint  judgment  of  husband  and  wife 318 

HYPOTHECATION  OF  STOCK 

does  iiot  bar  member's  right  to  vote  86 

is  collateral  security  only,  not  a  credit  on  debt 458  n. 

levy  on  stock  after 475 

member's  rights  after 86,  123,  475 

to  society  gives  it  absolute  right  to  apply  to  debt 484 

as  collateral  to  mortgage,  marshalling  of  assets  upon 485-494 

see  ATTACHING  Creditor;  I,evy;  Marshai,i,ing  of  Assets. 

I. 

IDENTITY 

of  name,  when  an  objection  to  incorporation 28 

of  various  forms  of  mortgages  as  to  suKstance.  .-.129,  133,  436-438 

IGNORANCE  OF  DRAFTSMAN 

unlawful  provision  inserted  in  mortgage  through,  may  be 
corrected 434 

ILLEGAL 

acts  of  society  not  aided  by  custom  or  usage 164 

no  defence  to  enforcement  of  obligations..i46,  282, 

303>  305.  310 

penalty  for,  onguo  warranto 325-326,  328 

do  not  avoid  charter  collaterally 50^,  539 

by-law,  obligations  depending  on,  cannot  be  enforced 538 

conduct  of  society  and  officers  no  defence  to  obligations 146, 

282,  303,  305,  310 

grants  in  charter  void  and  cause  of  forfeiture 41 

powers,  discretion  of  court  on  quo  warranto  as  to  penalty  for 

assumption  of. 505 

votes,  effect  of  acceptance  of,  on  election 164 

ILLEGALITY 

of  retro-active  and  expository  statutes 43 

of  regulations  defeating  purpose  of  making  members  land- 
holders      91 

of  society's  acts  when  a  ground  of  defence  and  when  not 146, 

281-285,  294  and  note,  303,  305,  310 
of  security  cannot  be  set  up  as  a  defence  by  borrower 312 
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ILXiZGMXtY—Continued. 

of  loan  cannot  be  set  up  as  a  defence  by  borrower 314 

of  some  by-laws  does  not  avoid  charter  collaterally 538 

ILLINOIS 

cases  on' theory  of  loan  or  advancement 350 

' '  IMMEMORIAL  USAGE ' ' 

has  no  plade  in  building  associations 260  n. 

IMPEDIMENTS 

to  transfer  of  stock  unlawful 471 

IMPLICATION 

of  fraud  when  arising,  and  effects  of. 192 

none  arises  that  acts  done  in  line  of  duty  where  rendered  at 

special  request  of  person  benefited 213 

as  to  existence  of  agency,  where  arises 230 

repeal  of  statutes  by 32  n. 

IMPLIED 

no  liability  is,  as  to  sureties  beyond  precise  terms  of  bond  [see 

Indemnification) 204-205 

assumpsit,  none  arises  in  favor  of  officers  for  compensation....  212 

powers  of  building  associations 218 

agents ,  229 

contracts,  liability  of  society  on 224 

ratification  of  agent's  acts 233 

breach  of,  warranty  of  authority,  officer  or  agent  contracting 

ultra  vites  liable  for 176,  277 

prohibition  upon  certain  acts,  effect  of. 280 

power  to  take  interest,  in  power  to  loan 324,  385 

power  to  take  security  for  loans 390 

covenant  in  mortgage  to  make  up  difference  between  proceeds 

of  sale  and  whole  sum  due 446 

assumpsit  to  same  effect 446 

condition  in  stock-subscription 64,  466 

maybe  waiyed;  effect 467 

unanimous  consent  to  dissolve,  when 502 

powers,  what  are,  in  power  to  make  advancements 297  «.,  312  n. 

power  to  build  houses 297  «. 

fraud  :  see  Constructive  Fraud. 

IMPRESSION 

seal  must  be  such  as  to  make  an 220 

IMPROPRIETY  OF  CONDUCT 

gross,  cause  of  forfeiture  and  membership 73 

IMPROVEMENTS 

right  of  making,  how  far  involved  in  power  to  acquire  lands...  297 

where  purchaser  for  value  under  void  sale  may  recover  for 451 

IMPRUDENT  CONTRACT 

right  of  corporation  to  make 82  n.,  325  n. 

INATTENTION 

directors  liable  for  gross ■.;... 191 
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INCIDENTAL 

taking  of  security  is,  to  power  to  make  loan 390 

contract  to  procure  insurance  is,  to  power  to  take  security 394  n. 

oflBcer  cannot  claim  extra  compensation  for  acts  which  are,  to 
his  oflBce 213 

INCIDENTS 

to  loan  or  advancement 367-397 

formal  to  building  association  loan 381 

INCOME 

what  included  by I2«. 

stock' 463-464 

INCORPORATION 

effect  of,  upon  liability  for  expenses  incurred  before 27,  213 

by  name  already  in  use  will  be  refused 28 

various  methods  of. 32-39 

by  executive 33-36 

by  special  act  of  legislature 34,  35 

by  special  act,  by  existing  constitution  and  by-laws,  without 

setting  them  forth  in  act 35,  551 

by  decree  of  cburt 37 

by  voluntary  association 38 

under  general  statute,  necessity  of  compliance  with  same 40 

terms  of,  binding  on  State  and  society 42 

is  a  contract  between  State  and  society 42 

consideration  for  grant  of,  and  reciprocal  duties  from 54 

latitude  as  to  powers  under  general  statute 41 

compensation  for  services  before,  not  to  be  thrown  on  society...  213 

when  assumpsit  will  lie  for 213  n. 

averment  of,  in  suits  by  and  against  society 251 

pleas  to 251 

proof  of,  dispensed  with  by  pleaof  general  issue 251 

purposes  of,  when  court  mayspecify 262 

effect  of. 365 

irregularities  or  fraud  in,  ground  of  forfeiture  of  charter 506 

collateral  inquiry  into  validity  of..... 535-539 

ruleasto,  the  same  under  all  forms  of. 536 

.sf^ Charter;  Cohaterai, Inquiry;  Nui,Tiei, Corporation. 
may  be  shown  from  face  of  charter  not  to  have  been  under 

building  association  acts 541 

what  defects  in,  will  bar  society  from  building  association 

powers 541 

of  incorporated  society  does  not  validate  void  contracts  made 

before  incorporation 548,  550 

eflfect  of,  on  rights  acquired  by  society 

before 550 

see  Parties. 

INCREASE  OF  CAPITAL  STOCK 

when  lawful  and  when  void 468 

not  ordinarily  within  powers  of  directors 178 

how  accomplished 178 
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INCUMBRANCE 

see  Encumbrance. 

INDEBTEDNESS  OF  BORROWER  TO  SOCIETY 

reduced  by  what  credits  {see  Borrower) 78 

elements  of  contract  of  {.r«^  Ei<EMEnts) 124-125 

includes     profit     and     loss    account     {see    Contribution; 

Losses) : 128,  356 

does  not  contemplate  return  of  money  before  dissolution 129 

stock  may  be  appropriated  in  liquidation  of  {see  Applica- 
tion)..  149    150 

lien  of  society  on  stock' for 475  {and  addenda) 

proof  of  dissolution  must  be  clear  to  evade '. 532 

effect  of  dissolution  upon 523-531 

INDEMNIFICATION 

members  do  not  owe  to  directors  personally  liable  for  con- 
tracts ultra  vires 307 

bond  for,  against  liens  does  not  bind  sureties  for  losses  after 
mortgage  has  merged ;  204  n. 

INDEMNITY 

bond  of,  to  prior  incumbrancer 297  n. 

INDEX 
,     error  in  entering  mortgage  on,  does  not  invalidate  mort- 
gage   450 

INDICTMENT . 

formal  parts  of,  in  criminal  prosecution  of  ofiScer 208 

INDIANA 

cases  on  theory  of  loans  or  advancements 363 

INDIVIDUAL 

members  presumed  to  assent  to  lawful  acts  of  majority. 157 

see  Assent. 

not  presumed  to  assent  to  acts  ultra  vires 157  n. 

see  Dissenting  Members. 

may  sue  delinquent  directors  for  society -194 

see  Actions;  Directors. 

cannot  be  sued  for  corporate  undertaking.! 536 

directors,  when  only  can  be  sued  by  officers  for  salaries 216 

liability:  see  Personal  Liability. 
INDIVIDUALITY 

of  members  not  recognized  by  the  law 84 

INELIGIBILITY 

of  officer  de  facto  does  not  prevent  his  acts  from  binding 

society 168 

INFANCY 

in  some  States  no  bar  to  membership  {see  Infant) 46 

INFANT  * ■ 

powers  of,  as  member 47 

mortgage  of,  in  Maryland 47^2. 

may  be  agent 228 

loans  to , ,iy 
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INFERENCE 

of  law  as  to  fraud 193 

see  Presumption. 
INITIALS 

used  in  proof  of  service  endorsed  on  writ 243 

INJUNCTION 

against  officers  acting  unlawfully 87,  94,  178 

right  of  individual  members 

to  obtain 194 

attempting  to  make  improper  investments 94 

and  appointment  of  receiver,  ex  parte 509 

and  appointment  of  receiver  must  be  asked  • 

for  by  member  as  such 517 

and  appointment  of  receiver,  when  borrower 

cannot  ask  for...; 517 

directors  seeking  to  change  character  and  purpose  of 

society 178 

employe  suing  for  salary  when  granted 211  n. 

holder  of  society's  bond  and  mortgage  ultra  vires 309 

,   defence  to  society's  mortgage  on  ground  of  dissolu- 
tion  ; 521 

collection  of  taxes,  will  not  lie 459 

majority  seeking  to  dissolve  society,   at  instance  of 

minority 147 

improperly  granted  against  collection  of  mortgage  should  not 

be  dissolved  until  indebtedness  ascertained 151  n. 

INNOCENT  PARTIES 

as  between,  which  liable  for  damages  sustained 238 

IN  PARI  DELICTO 

society  and  its  borrowing  member,  when  held  to  be,  as  to 

usury 372 

INQUIRY 

when  purchaser  need  not  push,  beyond  recitals  in  mortgage....  376  n. 
into  validity  of  charter,   corporate  existence,    etc.:  see  Col<- 
i^ATERAi,   Inquiry;  Charter;    Corporate'  Existence; 
Nut,  TiEi,  Corporation. 
INSOIvVENCY  OP  BUILDING  ASSOCIATION 

what  is 511 

cannot  occur  from  indebtedness  ultra  vires 513 

does  not  dissolve  society 498 

destroys  right  to  withdraw .■ 108 

when  a  defence  against  withdrawi;ig  member 1 1 1 

is  no  ground  for  dissolution 510,  511 

proper  method  of  winding  up  society  upon 511,  514-515 

order  of  priority  of  payment  on  distribution  upon 514-515 

INSOLVENCY  LAWS 

winding  up  insolvent  building  association  under 485 

INSPECTION 

by  auditors  of  mortgages  and  other  securities,  articles  should 
provide  for  periodical..... 31  (7) 
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INSPECTORS  AND  JUDGES  OF  ELECTION 

may  be  candidates 167 

discretion  of  former,  as  to  keeping  polls  open 1 67 

INSTALLMENTS 

what  meant  by ■ 12 

amount  and  details  as  to  payment  of,  to  be  set  forth  in  ar- 
ticles  31  (4) 

are  payable  in  cash  only 173  «  ,  203,  412  n. 

each  a  separate  debt 74  »• 

see  Dues;  Stock-Payments. 
INSTRUMENTS  UNDER  SEAL 

formalities  of  execution  of. 220,  221,  222,  223  «. 

what  contracts  must  be  by 221,  223 

INSUFFICIENCY 

of  proceeds  of  sale  to  cover  whole  sum  due  on  mortgage, 
remedy  in  case  of. 446 

INSURANCE 

contract  of  society  to  effect,  on  mortgaged  premises,  is  lawful,  233  n. 

measure  of  damages  for  breach  of. 233  «. 

covenants  for  payment  of,,  properly  inserted  in  mortgage 394, 

439.  449 
INSURANCE  COMPANY 

when  bound  by  contract  of  agent 229 

INTENTION  OF  LEGISLATURE 

in  authorizing  formation  of  building  associations:  see  Design. 

by-laws  and  amendments  must  confomi  with 34 

INTEREST 

on  maturity  or  withdrawal  claims 119 

excessive  rate  of,  in  Starr-Bowkett  societies 22 

details  as  to  payment  of,  to  be  set  forth  in  articles 31  (5) 

an  incident  to  loans... 124,  129,324,  385 

society  cannot  demand,  after  repayment  of  loan 124  «., 

384,  386,  387,  444 

paid,  borrower  to  be  credited  with  on  account 132 

bringing  of  suit  not  a  refusal  to  accept 152 

runs  during  pendency  of  suit 152,  253,  388 

not  decreased  while  loan  runs 385 

otherwise  under  Ohio  statute 385  «. 

when  stops  running 386-387 

on  partial  payments,  rule^as  to,  inapplicable  to  stock-payments,  477 

stops  upon  tender 152,, 253,  388,  454 

'  upon  return  of  loan 124  n.,  384,  386,  387,  454 

starts  upon  agreement  to  accept  tender 152,  454 

agent  when  chargeable  with,  on  moneys  collected 239 

tlause  for  judgment  on  default  of,  scire  facias,  etc. ,  in  married 

woman's  mortgage  good 317 

right  of  reservation  of,  implied  in  right  to  loan,  hence  not 

ultra  vires 324 

does  not  diminish  by  reason  of  borrower's  stock-payments, 

332.  385 
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INTBKBST—Coniinued. 

method  of  payment  of,  in  building  association  loan 332 

under  name  of  "dues,"  " redemption  money  " 336 

usuriously  paid,  when  recoverable.. 369-373 

allowance  of,  to  borrower  on  repayment 137-139 

rebate  of,  on  computation  of  amount  presently  due  on  mort- 
gage   386 

on  repayment,  where  dues  include,  or  redemption 

money., 444 

is  a  compensation  for  money  forborne 119,  387 

premium  which  is  only  increased,  illegal 407-408 

upon  premium 403 

an  anomaly 437 

fines  upon  default  in  payment  of. 427-429 

cannot  be  charged  on  fines 430 

liability  to  pay,  ceases  on  dissolution 523 

allowed  on  partial  payments 477 

in  stock,  extent  which  member  allowed  to  hold 86 

is  basis  of  member's  rights , 122 

by-laws  contrary  to  society's 270 

in  excess  of  legal  rate 385 

combination  of,  with  expenses 385 

allowed  by  society  on  prepayment  of  stock  dues 461,  464 

INTERPRETATION 
see  Construction. 

by  courts  of  statutes  previously  passed  cannot  be  controlled 
by  legislature.; w...     43 

INVAIvIDATING 

of  deed  duly  executed,  what  plea  available  for  the  purpose  of,  222 

INVESTING  AND  BORROWING  MEMBERS 

relation  of,  to  scheme  and  definition  of  building  association...     17 

'  INVESTMENT 

of  funds,  except  by  loan  to  members,  is  mere  shift go 

of  surplus  funds 305  «. 

of  funds  in  real  estate 303-308 

society  niay  take  notes  as  an 312 

of  funds  in  stocks  for  speculation 323 

risk  in 481,  482 

INVESTORS 

who  are 13 

cannot  be  forced  to  withdraw 147 

advantages  to,  in  permanent  societies .23 

see  Members. 

IOWA 

loans  or  advancements  in 364 

IRREGUI^AR  MEETING 

of  directors,  acts  of,  when  binding  on  society 180 

of  society,  acts  of,  not  binding 161 

may  be  ratified .' 160 
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IRREGULARITIES  IN  OBTAINING  CHARTER 

ground  for  interference  of  State,  to  forfeit  charter. .......  40,  506 

cannot  be  inquired  into  collaterally 501  n. ,  535,  537 

which  do  not  avoid  charter  collaterally 537 

members  cannot  petition  for  dissolution  on  ground  of 507  n. 

see  Nui,  Teei,  Corporation. 

ISSUE 

see  Generai,  Issue;  Pi,eading. 

ISSUE  OF  SHARES 

conditions  of,  to  be  set  forth  in  articles 31  (3) 

in  serial  societies 24,  25 

J- 
JOINT 

and  several  liability  of  managers  of  inchoate  society  for  pre- 
liminary expenses 27 

execution  of  authority  by  agents,  when  necessary 237 

judgment  of  husband  and  wife 318-319 

mortgage  of  husband  and  wife 319 

security  of  husband  and  wife  for  husband's  debt 319 

member  and  stranger  for  member's  debt 392 

liability  of  principal  and  agent  for  agent's  torts 238 

obligor    may    compel    application    of  borrower's    stock    to 

debt 484 

JUDGES  AND  INSPECTORS  OF  ELECTION 

may  be  candidates 

JUDGMENT 

against  society  binds  stockholders 122  «.,  240 

by  withdrawing  member,  what  averments  will  stay  execution 

of Ill,  112,  115 

when  withdrawing  member  may  proceed  to ,  against  society . .   111, 

115.  254 

for  want  of  affidavit  of  defence,  where  not  to  be  taken 244, 

254,  255  n. 
obtained  in  suit  pending  before  expiration  of  society,  when 

void  thereafter 521 

joint,  of  husband  and  wife 318 

equity     of     marshalling     assets      against     execution,      not 

against 486  «.,  494  «. 

usury  merged  in,  cannot  be  recovered 377 

see  Execution. 

directors  not  liable  for  gross,  but  honest,  errors  of i83,"i89 

JUDGMENT  CREDITOR 

has  only  diligence  to  commend  him 492 

standing  of,  as  to  marshalling  of  assets 492 

equities  of,  inferior  to  those  of  mortgagee  or  purchaser 492 

is  not  "purchaser  "  or  "  mortgagee  " 492  n. 

JUDICIAL  SALE 

5^1?  Proceeds;  Process;  Sheripe's  Sai,e. 

of  mortgaged  premises  on  death  of  borrower,  effect  of 148 
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JUDICIARY 
see  Court. 

JUNIOR  ENCUMBRANCER 

see  Purchase;  Purchaser;  Marshai,i,ing  of  Assets.        ' 
rights  of,  upon  sale  under  prior  mortgage 485 

JURY 

when  the  judge  of  the  legality  of  by-laws 263 

to  judge  whether  premium  usurious 341,  354,  356 

JUSTIFICATION 

see  Fines;  Fofeiture;  Premium;  Withdrawal. 

K. 

KANSAS 

cases  on  theory  of  loans  or  advancements 343    • 

KENTUCKY 

cases  on  theory  of  loans  or  advancements 360 

building  association  suing  in,  must  give  bond  for  costs 242  n. 

KINDS 

various,  of  building  associations 18-24 

L. 

LACHES 

'compromise  or  settlement  cannot  be  opened  for  usury  where 

applicant  was  guilty  of 370^37i 

IvAND 

,  see  Real  Estate. 
LAND  ASSOCIATION 

building  association  cannot  be  changed  into. 178 

distinction  between,  and  building  association 178  n.,  305 

change  of  building  association  into,  does  not  destroy  corporate 

existence 178  n. 

building  association  cannot  do  business  of 304,  305 

conversion  of  society  into,  does  not  abrogate  member's  obli- 
gations  282,  303,  305,  310 

see  Freehold  Land  Society. 
LAND  SOCIETY 

see  Land  Association. 

LAPSE  OF  CHARTER 

by  original  limitation,  when  occurs 497,  498,  516,  519-521 

effect  of,  on  society's  corporate  existence  (iff  Dissolution)..  516 

by  charter  limitation  may  be  shown  in  defence 540 

collateral  inquiry  into  :  see  Collateral;  Forfeiture;  Nul 
TiEL  Corporation. 

LARCENY  OF  CHECK 

by  secretary,  what  is. 207 

LATITUDE 

in  framing  rules  under  incorporation  by  patent  or  special  act...    36 
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LAW 

of  building  associations,  basis  of  general  treatise  on 2 

scope  of  treatise  upon 3 

courts  of,  apply  same  rules  of  computation  of  present  value  of 
mortgages,  as  chancery 445 

LEASE 

void  for  want  of  seal 221 

assignment  of,  need  not  be  under  seal 221 

form  of,  as  subterfuge  for  usurious  loan 349 '2- 

LEASEHOLD  PROPERTY 
see  Renewai,. 
mortgage  on,  to  society,  valid  security 297  «.,  433,  441  n. 

LEGAL  REMEDIES 

by-laws  prohibiting  members  from  pursuing,  generally  void...  271 
LEGALITY 

of  charter  cannot  be  inquired  into  collaterally 40,  501  n. 

535-539,  543 

nor  of  election  of  officers 168 

nor  of  officers'  acts 168 

criterion  of,  of  acts  of  society 276 

LEGISLATURE 

intention  of,  incorporating  by  special  act  must  be  observed  in 

ordaining  and  amending  constitution ,  by-laws,  &c 34 

incorporation  by  special  act  of. 34-36 

incorporation  by,  by  existing  constitution  and  by-laws 35,  551 

power  of,  to  modify  charters  by  subsequent  enactment 42 

cannot  control  courts  in  interpreting  laws  previously  passed...  43 

may  change  remedies  at  any  time 44 

will  of,  how  expressed  as  to  creation  of  corporation 262 

may  remit  taxes  on  building  association  mortgages 459 

see  County. 

cannot  impair  obligation  of  contracts 503 

when,  may  dissolve  building  associations 503 

defining  of  purposes  of  incorporation  belongs  to,  not  to  society,  506 

LENDER 

may  follow  money  into  lands,  when 307 

holding  collaterals  for  debt  not  enforceable  because  ultra  vires 

not  compellable  to  surrender  unless  paid 307  n. 

status  of,  on  distribution  of  society's  assets 302 

depositor  is 301 

LENDING  MONEY 

misuse  of  power  of,  by  society 311-322 

LETTERS  PATENT 

incorporation  by 33,  36 

LEVY 

see  ATTACHING  Creditor;  Hypothecation. 

upon  stock  held  by  society  as  collateral  security 475 

"LIABILITIES" 

of  building  association :  what  included 12  n. 
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LIABILITY 

see  PERSONAI<  LlABIWTY. 

for  preliminary  expenses  27 

of  members  and  borrowers  to  fines,  etc.,  to  be  set  forth  in 

articles 31  {4) 

not   suspended    by  bringing  and  pendency  of 

suit 152,  388,  432 

of  depositors 56 

to    contribution    cannot    be    evaded    by    transfer   or    with- 
drawal  77,  78 

personal,  of  members,  for  debts  of  society 83,  84,  536  «. 

of  society  to  account  for  profits  arises,  when 100,  125,  129, 

332,  339.  477,  481,  482 

of  defaulting  borrower 149,  481-482 

duties,  functions,  and,  of  officers 170-216 

for  not  keeping  proper  minutes 184 

of  directors  as  bailees  or  mandataries 191 

for  losses,  &c 191-192 

to  account  for  waste  or  misapplication  of  funds...  193 
to   suit   by  individual    members    {see  Actions; 

Directors) , 194 

in  approving  official  bonds 202 

of  solicitor 197 

of  surveyor 198  n. 

of  sureties  strictly  confined  to  terms  of  bond 204-205 

of  officers  to  fines  and  amotion 206 

see  Criminal,  Liabiwty. 

or  agents  by  reason  of  contracts  ultra  vires 277 

of  borrowers,  how  affected  by  premature  dissolution  523-531 

for  losses  and  expenses 79,  80,  128,  154,  356,  496  n. 

of  defendant  on  contract  whereof  he  led  plaintiff  to  a  certain 

erroneous  understanding 216  ' 

of  society,  for  services  and  expenses  before  incorporation 27,  83 

to  suit  by  salaried  officer  improperly  removed 215 

upon  implied  contracts 224 

for  torts  and  misrepresentation  of  agents 243 

to  suits  and  actions  generally  {see  Actions).... 240-259 
to  State  for  departure  from  powers  granted 328,  498 

LIEN 

on  member's  stock  in  favor  of  society 66 

whatby-law  provision  create. ..66  n.  {and  addenda) 

does  not  exist  at  common  law 66 

how  created 475  and  addenda. 

priority  .of,  over  pledgee 475 

prevents  transfer  and  withdrawal 475 

of  mortgage  though  vacated,  members  still  bound  on  cove- 
nants for  dues,  &c 69 

of  mortgage  divested  by  sheriff' s  sale  under  it 446      " 

on  corporate  property,  equitable,  follows  same  in  hands  of 

members 84 

for  purchase  money,  equitable 300,  307  n. 
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for  purchase  money,  follows  into  hands  of  third  parties 307 

levy  on  stock  covered  by  society's  {see  Attaching  Cred- 
itor)   475 

see  Marshai,i,ing  of  Assbts. 
WMITS 

statutory,  effect  of,  upon  funds  available  for  withdrawals 114 

design  of  same 11^ 

and  charter,  of  powers  of  society 218 

upon    reservations  in  loans  must  be  strictly  ob- 
served   365 

upon  duration  of  society  is  part  of  charter  though 

omitted 497 

of  powers  of  directors  (see  Directors) 178 

of  agents  (see  A.Ge.^ls) 231 

of  society  (iif^  Powers;  Ui,Tra  Vires) 218 

of  amount  of  loan  or  advancement  receivable  by  member 402 

of  personal  liability  of  members  for  corporate  debts  {see  Per- 

S0NAI<  lylABHITY) ; 83 

LIQUIDATED  DAMAGES 

fines  are 413-414 

"LOAN" 

what  is 13 

LOAN  OR  ADVANCEMENT  TO  MEMBERS 

contract  of,  and  membership  contract  construed  together 80 

in  excess  of  prescribed  limit 98  «. 

liability  of  directors  for  loss. i 190 

terms  used  as  synonymous 88  n.,  329  n. 

matter  of,  to  be  regulated  in  articles 31  (5) 

what  is  and  what  not  a  true  building  association 333,  518 

signing  agreement  as  prerequisite 250 

right  to  receive,  nature  of  member's 20,  88,  469 

highest  bidder  has  absolute 89 

provided  he  can,  furnish  proper  security 20, 

89,  96 

elements  of  contract  of. 122,  124-125,  329,  436-437 

,  which  make  it  something  more  than  mere  loan, 

338.  339.  36s 
what  included  in. 380,  395 

natjire  of  transaction  of. 382,382-383 

incidents  to  (.y^e  Minimum  Premium) 367-397 

analysis  and  theory  of  contract  of 329-366 

cases  on,  in  Alabama 349 

Arkansas 348 

Connecticut 364 

District  of  Columbia 352 

England 341 

Georgia 356 

Illinois 350 

Indiana 363 

Iowa ; 364 
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cases  on,  in  Kansas 343 

Kentucky 360 

I/Ouisiana 348 

Maryland 342 

Massachusetts 346 

Michigan 353 

Minnesota 351 

Mississippi 353 

Missouri 364 

Nebraska 359 

New  Hampshire 354 

New  Jersey 347 

New  York., , 355 

North  Carolina 357 

North  Dakota 345 

Ohio 364 

Pennsylvania 361 

South  Carolina 358 

Tennessee 344 

Texas 362 

Virginia ,, 352 

West  Virginia 364 

practical  results  of. 398 

in  terminating  societies i8 

in  permanent  societies 23,  154 

method  of  obtaining 19 

who  entitled  to,  as  member 20 

amount  member  is  entitled  to  by  way  of. 20,  98 

impossibility  of  enforcing  terms  of,  does  not  affect  borrower's 

rights  of  membership 55 

person  may  become  member  merely  to  obtain 55 

recovery  of  whole,  out  of  lands  mortgaged,  and  subsequent 

receipt  of  dues  estop  society  from  denying  membership 58 

after  repayment  of,  borrower  liable  on  his  obligation  for  dues, 

&c 67,  449 

fines  part  of  contract  of. 415-416 

for  what  borrower  may  claim  credit  on 80 

society  need  not  inquire  into  application  of. 89,  97 

member  applying  for,  to  be  preferred  over  outside  invest- 
ments  '■ 89-94 

fixed  or  minimum  premium  no  lawful  part  of. 95 

applicant  cannot  maintain  assumpsit  for  promised 257 

may  have  action  for  breach  of  contract 257 

impossibility  of  supervising  application  of. 97 

term  of,  intended  to  be  for  society's  duration,  even  if  other- 
wise written 125  «.,  129,  335 

repayment  of,  not  contemplated  before  society's  expiration, 

129,  382,  447,  518 
forms  of  securities  for,  as  to  amount  and  time  of  repayment, 

129,  133- 
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construction  of,  as  "amount  actually  received" 138,  395,  396 

as  anticipatory  payment  of  shares 341 

existing  provisions  in  rules  as  to  repayment  are  part  df  con- 
tract of. 268 

repayment  of,  in  permanent  societies 154 

contract  of,  cannot  be  added  to  by  by-law 268 

abuse  of  power  to  make,  when  no  defense  to  enforcement  of...  281 

security  for  {see  Security) 312 

customary 390 

statutory  provisions  as  to,  refer  only  to  members 315 

misuse  of  power  in  making,  what  is,  and  effects  of 311-323 

power  to  make,  involves  right  to  take  interest 324 

repayment  of,  proceeds  upon  basis  of  principal  and  interest, 

329.  330,  334.  337 

interest  on,  does,  not  diminish  by  stock-payments 332 

ceases  on  repayment  of. • 444 

uncertainty  of  borrower's  obligations  by  reason  of 339 

contract  of,  must  be  anklyzed.by  courts  to  discover  usury  (see 

Usury) ••357-358.  364  «.,  367  «. 

reservations  upon,  strictly  confined  to  statutory  limits 380 

as  legalized  in  the  several  States 394 

extent  and  validity  of  contract  of 369 

rule  for  repayment  of,  in  Georgia 395  «• 

terms  of,  validly  made  bind  all  parties  in  interest 397 

cannot  be  evaded  on  plea  of  illegal  acts  of  society  or  oflBcers, 

or  hardship 282,  397 

transaction  of,  with  reference  to  premium ' 399-401 

limit  of  amount  of... 402 

repayment  of,  right  of  voluntary 128 

rule  for 130-148 

upon  default 149,481,  482 

upon  dissolution  or  what  amounts  thereto... 5 23-531 
see  REPAYMENT. 

borrower's  and  society's  right  to  apply  stock-payments  to  dis- 
charge of 478-484 

see  Appwcation  of  Stock. 

taking  of,  when  estops  borrower  from  denying  corporate  exist- 
ence  543,  546 

his  membership,     60 
see  Estoppel.- 
by  unincorporated  building  associations 346,  354, 

355,  361,  365.  548 
see  Borrower;  Borrowing  Member;  Mortgages;  Repay- 
ment; Usury. 
LOANS  BY  SOCIETY 

to  strangers  and  persons  not  .y»?y«rz.r 314-320 

prohibition  of,  defence  of  fraud  in  evading 60  n. 

estoppel  or  borrower  to  dispute  validity 281  n. 

contracts  to  evade  prohibition  of. 314 

see  Corporations;  Infants;  Married  Women;  Strangers. 
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" LOANS  ADVANCED" 

construction  of. 396 

LOANS 

whether  society  may  contract  and  become  liable  on 286-300 

in  excess  of  limit,  liability  of-directors  for igo 

see  Borrowing  Powers. 
LOCALITY 

name  merely  descriptive  of,  does  not  become  exclusive  prop- 
erty by  user 28 

LOSSES 

see  Expenses. 

members  must  contribute  to 77,  523,  528 

before  withdrawal,  are  set  off  against  amount  due  on 78 

borrower  liable  for:  apportionment 79 

sure  to  arise,  but  unascertained  are  available  as  set  oflF. 78 

termination  of  duty  to  contribute  to   81,  82 

averment  of,  by  society,  when,  will  stay  execution  of  judg-' 

ment  by  withdrawing  member in 

are  part  of  borrower's  indebtedness 129,  357-358 

withdrawing  member  not  affected  by,  accruing  after  with- 
drawal    109  «. 

burden  of  proving,  as  set  off,  is  on  society 254  n. 

upon  premature  dissolution,    extent   of  borrower's  liability 

for 523  n. 

chargeable  on  assets 523,526 

probability  of,  when  ground  for  appointment  of  receiver 509 

directors'  liability  for 190-191,  202 

sureties'  liability  for,  arising  from  receipt  by  treasurer  of  any- 
thing but  cash  for  dues  and  fines 203 

LOUISIANA 

cases  on  theory  of  loan  or  advancement 348 

M. 

MAJORITY 

of  corporators,  lawful  acts  of,  bind  whole  corporation  [see  AS- 
SENT)'  ;  157,  268,422 

binds     all     members    only     by     its'  lawful 

acts ; 268,422 

what  is,  at  corporate  meeting 162 

effect  of  protest  of,  against  election 165 

of  refusal  of,  to  vote  at  election 165 

when,  cannot  compel  minority  to  agree  to  dis- 
solution   499-500 

of  directors  what  constitutes,  of  quorum : 181 

when ,  of  quorum  incapable  of  acting 182 

when,  of  whole  number  required 182 

society  bound  only  by  actsof. 185 

MALA  GRAMMATICA  NON  VITIAT  LEGEM. 235 
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MANAGEMENT 

expenses  and  losses  of,  duty  of  members  to  contribute  to 77 

duty  of  borrowing  members  to  con- 
tribute to 356 

see  Contribution;  Expenses;  Losses- 

of  society  left  to  directors  and  officers 164,  169 

of  unincorporated  building  association 549 

see  Government. 
MANAGERS' 

of  inchoate  society  liable  for  preliminary  expenses 27,  83 

secretaries  in  building  associations  usually  are,  of  its- busi- 
ness   174-175 

MANDAMUS 

to  compel  transfer  of  stock  on  books 473 

to  enforce  payment  on  maturity 118 

MANDATARIES 

directors  are  mere..  189 

MANNER 

of  approving  official  bonds 202 

of  excuting  contracts , 223 

MARGIN 

on  building  association  mortgages 398 

MARKET  VALUE  OP  STOCK 

when  measure  of  damages  for  refusal  to  transfer 258  n. 

MARRIED  WOMEN 

assignment  of  mortgage  on  husband's  land  to 319  ». 

estoppel  upon,  by  recitals  in  mortgage  of. 48 

joint  judgment,  &c.,  of  husband  and : 319 

loans  to 317-319 

membership  of,  in  society 46 

powers  incident  to../ 47 

mortgage  of,  when  secures  fines 415-416 

for  husband's  liabilities  to  society... 313,  392,  415-416 
may  contain  clause  for  judgment  on  default,  sd. 

fa-,  &c 317 

next  of  kin  of,  after  death,  cannot  impeach,  mortgage  of,  for 

usury 318 

powers  of,  as  members 47 

property  of,  mortgaged  for  husband's  debt  not  liable  to  be  first 

taken  at  instance  of  second  mortgagee  of  husband's 493  n. 

separate  estate  of,  may  be  mortgaged  for  liability  of  husband 

to  society 319 

stock  of,  acquired  dum  sola,  husband's  right  to 469 

MARSHALLING  OF  ASSETS 485-494 

general  doctrine  of 486 

equity  of,  is  against  execution  not  against  judgment 486  n.,  494  n. 

court  will  not  entertain,  on  motion  to  set  aside  ex- 
ecution   486  «.,  494  «. 

in  creditor  is  absolute  against  debtor 486,  490 

where  not  applicable 491,  493  and  note. 


INDEX.  623 

MARSHALLING  OI?  ASSETS— Cb«i!i««^ar. 

equity  of,  standing  of  judgment  creditor  as  to '. 492 

effect  of  rights  of  third  parties  upon 493  and  note. 

does  ijot  follow  property  into  hands  of  innocent  pur- 
chaser for  value 493 

where  wife's  property  is  mortgaged  for  husband's 

debts 493  n. 

no  lien  creditor  can  invoke,  as  to  securities  not  liens 

when  his  own  became  so 493 '«• 

notice  of  subsistence  of,  must  be  actual 494 

doctrine  of,  as  to  stock  pledged  as  collateral  and, mortgage  se- 
curity  485-494 

does  not  interfere  with  rule  that  payments  on  stock' 

are  not  ipso  facto  payments  to  debt 490 

MARYLAND 

cases  on  theory  of  loans  or  advancements  in 342 

recovery  of  usury  in 369,  370 

MASSACHUSETTS 

cases  on  theory  of  loans  or  advancements". 346 

MATURITY  OF  STOCK 

.  ends  right  to  withdraw 108 

rights  of  memhers  upon., ' 1 17-1 18 

I  borrowers  upon 15S-156 

declarations  of  directors  as  to... 248  n. 

burden  of  proof  of,  when  on  borrower 248,  379  «. 

right  of  member  to  petition  for  winding  up  on 516,  517 

iinancial,  condition  necessary  in  order  to 518 

difficulty  in  ascertaining  exact  period  of. 518 

see  Interest;  Paid  Up  Vai,ue;  Par  Vai,ue;  Stock. 
MAXIMUM 

number  of  shares,  member  holding  more  than,  cannot  defend 

on  that  ground 281 

society  may  waive  its  own  by-law  as  to 281 

society  cannot  permit  members  to  hold  be- 
yond, as  fixed  by  statute 325-326 

duration  of  society  being  limited  under  general  law,  supplied 
in  charter  not  specifying 497 

MEASURE 

of  damages  in  action  against  society  for  refusal  to  transfer 

stock , 258«.,474 

for  not  effecting  insurance  as  agreed 394 '*■ 

of  fines,  what  is  a  proper 425 

of  personal  liability  of  members  for  corporate  debts 83  {see  536  «.) 

of  liability  of  sureties  on  official  bonds 204-205 

treasurer's  sureties  where  he  does  not  take  cash 

for  dues,  &c 203 

MEETINGS  ,  - 

corporate,  annual,  time,  place,  calling',  &c. ,  of,  to  be  fixed  in 

articles 31  (8) 

right  of  members  to  have  notice  of  {see  Notice)......  20 

s  attend 86 
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corporate,  general  (jif«  General  Meeting) 158,  159 

special  (is^SPECiAi,  Meeting) 160,  161 

adjourned  {see  Adjourned  Meeting  ) 1 61 

duty  of  members  to  attend 162 

functions  of 164 

see  Corporate  Meeting. 

directors'  (je^ Directors'  Meetings) 180-185 

minutes  to  be  kept  of. 184 

what  primary  evidence  of  acts  of. 185 

liability  for  non-attendance  of  director  at 191 

necessity  of  notice  of,  to  all  directors  {see  Notice),  180  . 

MEMBERS 

see  Membership;  Borrowers;  Withdrawing  Members. 

acquisition  of  character  of.  mode  of. 45 

investing,  do  not  lose  membership  by  becoming  borrowers...  .    45, 

I 21-123 

effect  of  hypothecation  of  stock  upon 86,  475 

status  of  husbands  oi  femes  soles  members  at  common  law  as,     50 

deceased  members'  executors,  &c.,  as 51 

building  associations  cannot  become  in  others 54,  321-323 

,  persons  may  become,  merely  to  obtain  loans 55 

in  arrears  cannot  withdraw 66 

all,  were  originally  intended  to.  become  borrowers 17,  88 

original  contract  between,  and  society 99 

recognized  by  the  law  only  in  the  aggregate,  not  individually,     84 
every  member  entitled  to  one  vote,  whatever  his  interest. ..86,  163  n. 
unanimous  consent  of,  may  ratify  acts  of  directors,  ultra  vires 

as  between  them  and  society 218,  277 

'        individually,  cannot  interfere  with  directors 177,  183 

when,  have  priority  over  directors  in  distribution  of  assets  on 

insolvency 192 

of  incorporated  building  associations  are  not  partners 338 

ambiguous  rules  as  to  fines  construed  in  favor  of. 419-421,  423 

repayment  and  withdrawal,  also 137,  138 

death  of  all,  or  of  integral  part 497  «. 

not  the  officers  but  the,  constitute  the  society  as  a  corporation,  498. 

duties  and  liabilities  of  [see  Duties  of  Members) 62-84 

should  be  defined  in  articles 31  (4) 

assent  of,  presumed  to  all  lawful  acts  and  by-laws  of 

society 62,  157,  260 

when   not  presumed  {see  Dissenting  Mem- 
bers)   i57».,422 

bound  to  obey  rules 62 

in  spite  of  fraud  in  obtaining  charter 305 

of  illegal  acts  of  society  or  officers 282,  303,  305,  310 

of  illegal  change  in  character,  etc.,  of  society 178  n. 

how,  after  withdrawal  notice '..109-110 

bound  to  pay  dues 63,  70 

notwithstanding  refusal  or  neglect  of  others 63 

not  after  dissolution 523 
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liable  to  an  action  of  assumpsit  for 63,  476 

only  when  whole  stock  subscribed,  unless  waived 64 

not  entitled  to  notice  when  payable 65 ,  476 

not  relieved  by  bringing  of  suit 70,  152,  388,  432 

liable  to  fines  for  default 71 

to  forfeiture  for  continued  default 72 

on  obligation  after  repayment  of  debt  due 67 

if  in  arrears,  cannot  withdraw 66 

stock  subject  to  lien  for 66 

bound  to  contribute  to  losses  and  expenses  {see  Contri- 
bution)   77,  356 

in  permanent  societies 154 

cannot  evade  by  transfer  or  withdrawal 77,  78 

suit  against,  for,  to  corporate  debts,  when  not  a  lien 

in  Misssouri 83  n. 

personal  claim  of  member  who  is  creditor  of  society   ■ 

may  be  set  off  against  liability 83 

extent  of  personal  liability  for  corporate  debts 83-84 

cannot  be  sued  for  corporate  liability .". 536  n. 

owe  society  personal  services 62,  76,  212 

bound  to  notice  time,  place  and  general  character  of  busi- 
ness at  general  meetings 159 

attend  and  vote  at  such 162 

contribute,  according  to  powers,  to  success  of 

the  enterprise 212 

rights  of  {see  Rights  of  Members) 85-154 

interest  in  society  is  basis  of. 122 

entitled  to  share  equally  in  profits  on  dissolution 77 

advanced,  have  nothing  to  expect  but  cancellation  of 

securities 17 

may  hold  more  than  one  share  each 86 

but  have  only  one  vote  each 86,  163  n. 

access  to  corporate  books 87 

may  proceed  to  restrain  unlawful  acts  of  officers, 

87  and  note,  305,  310 
against  them  for  protection  of  society, 

92.  194 

all  may  become  borrowers 88 

when    absolutely   entitled    to    receive   loan  or  ad- 
vance..-   88-96 

preference     over     outside     investments,     entitled 

to 89-94 

amount,    entitled   to    receive    by    way  of  loan  or 

advance 20,  98 

nature  of  right  to  receive  loans,  &c 20,  88,  469 

cannot  maintain  assumpsit  for  promised  loan 257 

but  may  sue  for  breach  of  contract 257 

may    claim    account    of   profits  only  on  termina- 
tion   100,  loi,  125 

may  withdraw  {see  Withdrawal)... 99-115 
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not  with  fines  and  other  charges  standing  in 

I  arrears 131 

'    what  amount • 102,  103 

■when  with  share  of  profits 103  «. 

but  must  observe  rules  prescribed  as  to  with- 
drawals    104 

not  inconsistent    with 

statute 104 

as  a  creditor  of  society 109-110 

upon  maturity  of  stock 117-118 

may  compel  settlement  of  affairs  in  equity  when 

stock  par 120,516-517 

'  but  cannot  qua  stockholders  sue  at  law  for 

value  of  paid-up  stock 119,  255 

must  either  wait,  or  withdraw  and  sue 119 

and  cannot  petition  for  winding-up  for  irreg- 
ularities in  incorporation 507  «. 

may  insist  upon  carrying  on  society  to  its  legiti- 
mate close 147 

may  auctioneer  at.  society's  sale,  and  sign  mem- 
orandum for  purchaser 228 

retain  control  over  stock  pledged  and  may  vote, 

86,  475 
if  creditors  of  society,  entitled  as  such  on  distribu- 
tion of  insolvent  society's  assets 514 

when  preferred  therein  over  directors 192 

MEMBERSHIP 

contract  of,  and  mortgage  contract  inseparately  interwoven,  80,  443 

in  building  association  akin  to  partnership  relation 99,  547 

acquisition   of,    persons   prerequisites  for,  to  be  set  forth  in 

articles 31  (4) 

acquisition  of,  mode  of. 45 

persons  capable  of. 46 

infants  and  married    women,   where    capable 

of - 46,  47 

whether  at  common  law  feme  soWs  husband 

makes , '.     50 

deceased  member's  executor  &c., 

makes 51 

'  by  one  society  in  another 54,  321-323 

for  mere  purpose  of  obtaining  loan,  proper 55 

prerequisites,  burden  of  showing  want  of. 60  n. 

purposes  of 523  n. 

evidence  of,  corporate  books  are  primary - 57,  471 

payment  of   dues  after  suit  is,   which    society 

estopped  from  controverting 58,  150,448 

what  such,  as  borrower  is  estopped  from  denying 

(iife  Estoppel) 60 

duties  o{{see  Duties  oe  Members) 62-84 
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borrower's  mortgage  (or  decree  thereon)  after  re- 
payment stands  as  security  for.... 445,  449 

rights  of  {see  Rights  op  Members) 85-154 

termination  of,  modes  of. 61 

in  serial  society , 26 

by  forfeiture  of 72-75 

'  does  not  occur  without  distinct 

enforcement  of 74-150 

by  withdrawal 109-110 

right  to  withdraw  an  incident 

to 99.447 

does  not  occur  by  taking  loan  or  advance- 
ment   122-123 

exception  to  this  rule 122,  502 

nor  by  borrower's  default,  and  suit,  when,  150,  448 
opportunity  given  in  equity  to  default- 
ing borrower  to  preserve 151 

see  Preuminary  Account. 
but  by  sale  on  mortgage  and  application  of 

proceeds  and  stock-payments  to  debt 448 

and  by  terms  of  borrower's  contract 502 

of  borrower. 122-123 

when  society  estopped  from  denying 58,448 

when  borrower  estopped  from  denying 60 

of  depositors  is  }'«a.rj 56 

of  husband  oifeme  sole  member  at  common  law 50 

of  deceased  member's  executor  or  administrator 51 

MERGER 

of  mortgage  destroys  sureties'  liability  for  losses  subsequent 

to 204  n. 

in  ownership  of  land 446 

of  usury  in  judgment 377 

settlement 370-37I 

of  borrowing  member's  shares  in  capital  stock 382-383 

of  stock  in  loan  does  not  occur  of  course  {see  AppIvICaTion)...  477 

METHODS 

of  obtaining  loans  or  advancements 19 

of  incorporation,  various 32-39 

same  rule  as  to  collateral  impeachment  of 

charter  under  all 536 

see  Charter;  Coi,i,aterai<  Inquiry;  Nui, 
TiEi,  Corporation. 
MICHIGAN 

cases  on  theory  of  loan  or  advancement 353 

MINES 

when  mortgagee  in  possession  may  open 449 

MINIMUM  OR  FIXED  PREMIUM 

illegal 95,  264,  325-326,  409-411 

when  borrower  may  defalk  from  indebtedness  to  society 95,  397 
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MINISTERIAL 

functions,  survival  ofj  between  agents 237 

treasurer's  duties  are 172-173 

officers'  duties  in  calling  meetings  when  merely 160 

MINNESOTA 

cases  on  theory  of  loan  or  advancement 351 

MINOR 

see  Infant. 

MINORITY 
see  Infancy. 
may  insist  upon  carrying  on  society's  business  to  expiration  of 

charter 147,  499-500 

when,  may  elect  officers  of  society 165 

MINUTES 

secretary  to  keep,  of  corporate  and  directors'  meetings 174-175 

of  directors'  transactions 184 

of  directors'  transactions,  keeping  of,  not  essential  to  validity 

of  contracts,  when 184 

signing  of,  not  essential,  when 184 

statutory  or  charter  provision  for 

keeping,  when  directory 1 84 

directors'  or  secretary's  liability  for 

not  keeping,  properly 184 

primary  evidence  of  acts  and  con- 
tracts of  directors  184 

maybe  added  to  by  parole 184 

primarj'  evidence  of  elections,  meetings,  dividends,  &c 185 

of  agent's  appointment 228 

if  existing,  should  be  produced 185 

MISAPPLICATION  OR  CORPORATE  FUNDS 

may  be  restrained  at  instance  of  individual  members 87  and  note, 

305>  310 

directors'  liability  for  {see  Directors) 193,  508 

MISAPPROPRIATION 

of  funds  by  purchase  of  lands  may  be  restrained 282 

of  stock,  society's  liability  for 238 

MISBEHAVIOR 

member  not  excused  from  paying  dues  by  the,  of  others  63 

nor  borrower  relieved  from  performance  of  his  conduct  by  same..  532 
of  directors,  in  certain  cases  gives  members  right  to  proceed 

against,  but  only  for  the  protection  of  the  society,  194 
importance  of  allegation  of,  in  bill  for  such  pur- 
pose   194 

wilful,  affects  them  with  liability 189 

effect  of,  upon  them  on  distribution  of  society's 

assets  oa  insolvency 192,  515 

may  be  objected  to  by  any  single  member 305 

see  Actions;  Criminai,  Liability;  Directors; 

Officers;  Person ai.  Liability. 
when  a  ground  for  appointment  of  receiver... 508,  509 
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MISCONDUCT 

see  MiSBBHAViOR. 

MISDESCRIPTION  OF  PREMISES 

mortgagee   in  possession  cannot  claim  costs  for  sale  void 
for 449 

MISFEASANCE 
see  Misbehavior. 

MISLEADlf^G  NAME 

improper  assumption  of,  by  corporation  restrained 28 

MISMANAGEMENT 

personal  liability  of  officers  for  {see  Misappi,cation;  Misap- 
propriation; Misbehavior) ^ 508 

when  a  ground  for  appointment  of  receiver 508,  509 

see  Injunction;  Receiver. 

MISNOMER  OF  BUIIyDING  ASSOCIATION 

plaintiff  in  bill  in  equity  may  be  amended  at  hearing 243 

plea  of,  is  in  abatement 251  n. 

may  be  remedied  by  evidence 243 

MISREPRESENTATION 

relieves  member  against  undertakings  as  to  dues 63 

of  ^gent,  society's  liability  for  {see  Agent;  Torts) 238 

when  no  ground  of  action 238 

in  obtaining  charter 506,  535,  537 

of  secretary  as  to  by-laws 174  {addenda) 

of  officers  as  to  time  when  shares  will  mature,  etc 63  «.,  249 

MISSISSIPPI 

cases  on  theory  of  loan  or  advancement 353 

MISSOURI 

personal  liability  of  members  in,  for  corporate  debts 83  n. 

loans  or  advancements  in 364 

MISSTATEMENT  OF  CAPITAIv  STOCK 

before  incorporation  will  not  avoid  charter  collaterally 536 

MISTAKE 

in  recital  in  mortgage  does  not  estop  borrower  from  denying 

his  membership 60 

of  judgment,  if  honest,  directors  not  liable  for 183,  189 

through   accident  or  ignorance  may  be  corrected  in  mort- 
gage   434 

mere,  not  a  ground  for  forfeiture  of  charter 505 

in  amendment  in  reciting  date  of  act  amended,  not  fatal..44  n.  {addenda) 
see  Errors. 

MISUSE 

of  powers  generally 278-288,  328 

of  lending  money... 311-323 

see  Ultra  Vires. 

MISUSER  OF  FRANCHISE 

does  not  ipso  facto  dissolve  society 498 

is  a  ground  of  forfeiture  of  charter  by  State 504 

what  is 505 
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MODES  OF  INCORPORATION 

same  rule  as  to  collateral  impeachment  of  charter  applies  to 
all 536 

MODIFICATION  OF  CHARTER 

right  of,  by  legislature 42 

to  be  made  according  to  existing  foi'ms 42 

MONTHLY 

periodical  payments  may  be 385 

premium  payable,  necessity  of  distinct  statutory  authoriza- 
tion    407-408 

MORAL  OBLIGATION 

as  to  compensation  of  officers...... 212  andnote. 

MORTGAGE  BY  BUILDING  ASSOCIATIONS 

how  far  enforceable  { see  Borrowing  Powers  ) 308-309 

cannot  be  defended  against  by  terre-tenant  because  society 

dissolved ■  521 

MORTGAGE  TO  BUILDING  ASSOCIATIONS 433-458 

articles  of  association -^hs-n  not  ■'^a.r\.  of..... i,\(i  and  note. 

assets,  mortgages  not,  for  withdrawal  or  winding  up,  but  for 

,  taxation 456-458 

assigned,  defence  to  suit  upon 116 

assignment  of,  by  trustees  of  unincorporated  society,  when 

good 549 

by  receiver 530  n. 

on  expiration  of  society 335 

to  secure  loans 298,  455 

efifect  on  liabilty  of  borrower.. .298,  335, 502,  524,  531 
vests    in    successors    of   resigning    or   dying 

trustees  without 219 

of  unincorporated  society  vest  upon  incorpo- 
ration without 550 

cancellation  of,  by  attorney  when  set  aside 233 

by  secretary  of  unincorporated  society,  when 

void 549 

under    misapprehension    as    to    maturity    of 

stock 156 

characteristic  feature  of 438 

construction  of 434-435,443 

contract  of,  and  inembership  contract  construed  together 80,  141 

covenants  in,   for  faithful  performance  of  duties  include  con- 
tribution to  losses...     80 
upon     what     implied 

condition 523  «. 

for  reference  to  referees  on  default,  to  ascer- 
tain amount  due,  valid 151  n. 

what,  lawful 392,  449 

for  stock -payments,  &c 439,  440 

what,  sufficient  for  continuance  of  dues  to 

end  of  society  or  series. ...i 439  >*. 

as  to  default 441 
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covenants  in,  as  to  default,  making  whole  sum  payable,  not  a 

penalty 124  «,  , 

implied,  to  make  up  difference  between  pro- 
ceeds of  sale  and  whole  sum  due 446 

how  far  security  for  losses 523  w. 

for  payment  of  dues,  effect  and  validity  of 440 

relation  of  fines  to  (j^e  Fines) 415-416 

unlawful,  when  may  be  reformed  and  enforced...  434 

default  under,  what  is 246,  385  n. 

discharge  of,  member  bound  on  covenant  for  dues,  &c.,  after,     69 
stands  for  dues  after  repayment  of  loan 67,  69, 

382-383 

by  sheriffs  sale  under 446 

not  necessarily  discharge  of  debt 446 

land  primary  source  for,  and  satisfaction  of  debt,  376 
conditions  of  repayment  and,   under  terms  of, 

134-142,  146 

form  of  mortgage  does  not  affect  rules  as  to 133 

by  judicial  sale,  repayment  of  loan  after 148 

errors  and  omissions  in 434,  450,  451 

estoppel  by  recitals  in ,  upon  married  woman,  party  to 48 

maker    denying  corporate  exist- 
ence  543,  544 

purchaser  under,  den3dng  speci- 
fic powers 544 

what    is    not    variance    between 

bond  in,  and  bond  shown 549  «. 

fines,  when  and  when  not  recoverable  under 416 

foreclosure  of,  properly  within  equity  jurisdiction 440 

basis  of  equity  jurisdiction  in 445 

in  equity,  preliminary  account  and  its  object...  151 

evidence , 231  n. 

fines  to  be  allowed  on,  ex  parte 415-416 

nature  of  proceedings  by  OTr^/acidj  in 521  n. 

forms  of,  examinations  of  the  various,   their  propriety  and 

adequacy ; 436-438 

immaterial,  if  transaction  in  fact  a  building  associa- 
tion loan 333 

tnergerof,  in  ownership  of  land 446 

mortgageable  estates :  statutes  relating  to  mortgages  on  real 
estate  have  no  reference  to  chattel 

mortgages 433  «. 

on  equitable  titles 433  and  note. 

on  leaseholds 297  «.,  433,  441  n. 

nature  and  construction  of:  is  understood  to  be  for  full  term 

pi  society's  running  although 

otherwise  written 125  n.,  334, 

335,  436,  518 

when  written  for  specific  sum....  129, 

133.  399-400 
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nature  and  construction  of:  when  .written  for  specific  sum  and 

time 129,  133 

intended  as  collateral   security 

during  society's  running.  .382-313 
in  what  sense  a  collateral  secur- 
ity   446 

bond  accompanying,  is  the  prin- 
cipal debt 376 

lawfully  executed,  binds  all  par- 
ties in  interest 397 

purchaser  subject  to,  bound  by 

its  terms 397  n. 

purchaser  subject  to,  when  bound 

to  pay  dues 1 452 

when  silent  as  to  fines 415-416 

for  payment  of  dues,  &c.,  effect 

and  validity  of 440 

not  void  for  uncertainty 440 

,  isreally  for  discharge  of  indefin- 
ite number  of  small  pay- 
ments   440 

terms  of,  preclude  withdrawal. .  447 
how  treated  on  ejectment.-. ....  312  n. 

what  may  be  included  in 394 

form  and  substance  must  con- 
form to  statute  and  by-laws. .  365, 

434  and  note. 
form,  &c.,  of,  when  left  to  so- 
ciety's discretion 434  and  note. 

stipulations   not  warranted    by 

statute  and  by-laws  void 434 

original  and  legitimate  form  of, 
«  436-438 

examination  of  various  forms  in 
use,  their  propriety  and  ade- 
quacy  436-438 

held  collectible  as  among  pri- 
vate persons 530 

parties  to :  infants  in  Maryland 47  «. 

married  women,  what  recoverable  on 317-319 

wife's  for  husband's  liability 319,  415-416 

by  stranger  or  wife  for  member's  debt  is  good  for 

all  his  engagements 313,  392 

joint,  of  member  and  non-member 392 

see  Appwcation  of  Stock;  Guarantor;  Mar- 
SHAi,i,iNG  OF  Assets. 

to  third  party  at  request  of  society 367  {addenda). 

power  to  sell  under,  notice  of  extent  of  agent's  authority 232 

present  value  of,  rule  for  computation  of  . . .  130,  131,  134-136,  149, 

151.339.   386,  444.  445 
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present  value  of,  rule  same  at  law  as  in  equity 445 

where  court  cannot  look  beyond  mortgage  to 

ascertain  amount  due  on  as  fines 415-416 

-whether  court  ought  generally  do  so  . . .  .442,  443 

■recording  of,  notice  to  purchaser 450 

but  not  as  to  marshalling  of  assets  {see  Marsh- 

Ai,i,iNG  OF  Assets) 494 

relation  of  amount  of,  to  value  of  property 398 

remedies  upon,  concurrent 453 

right  to  take,  involved  in  power  to  lend  or  advance 433 

stipulation  that  whole  debt  due  on  default 394 

stock-payments  applied  to 130,  132,  134-136,  149-150,  478-484 

are  not  ipso  facto  payments  to 448,  458  n.,  i^'j'j, 

480-482,  487,  490,  548 
see  Marshai,i,ing  of  Assets. 

suit  on,  must  show  present  right  of  recovery 244 

after  incorporation,  where  mortgage  received  before,  550 

taxation  of. 458-460 

terms  of,  preclude  withdrawal 447 

borrower's  duty  to  pay  dues  limited  by 130  n. 

usury  in,  what  is 434  n.  {see  367,  addenda) 

who  may  defend  against 374-376 

see  Usury. 

to  unincorporated  building  associations,  validity  of. 548 

assignment  of,  when  good 549 

cancellation  of,  when  void 549 

reservations  of  premiums,  &c. ,  in  {see  I^oans) 346,  354, 

355,  361-365,  549 

MORTGAGEABLE  ESTATES 297  «.,  425  «.,  433 

MORTGAGED  PROPERTY 

power  to  acquire  and  operate 297  n. 

MORTGAGEE 

may  have  action  against  mortgagor  for  difference  between  pro- 
ceeds of  sale  and  whole  debt 446 

may  exercise  all  powers  concurrently , 453 

right  of,  of  entry  after  dissolution  of  society  on  premises  mort- 
gaged by  it 521 

equities  of,  superior  to  those  of  judgment  creditors 492 

in  possession,  rights  of 449 

junior,  whether,  may  set  up  usury  in  first  mortgage 374-377 

need  not  ordinarily  search  beyond  face  of  prior  mort- 
gage  • 433  «• 

cannot  impeach  corporate  existence  of  senior 535  n. 

junior,  right  of,  to  marshal  assets  and  compel  application  of 

mortgagor's  stock  to  debt 485-491,  493-494 

rights  of,  upon  sale  under  prior  mortgage 485  n. 

see  MARSHALING  OF  Assets. 
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MORTGAGOR 

see  Borrower;  Estoppei<;  Mortgage. 

to  building  association,  when  estopped  from  denying  corporate 

existence 543,  544 

vendee  of,  whep  similarly  estopped 544 

MORTMAIN  ACTS 

shares  in  land-societies  not  within 469  n. 

MULTIFARIOUSNESS 

what  is  not,  in  bill  in  equity  for  settlement  of  society 508  n. 

MUNICIPAL  CORPORATION 

analogy  between  oflBcers  of  building  association  and  of,  claim- 
ing salaries  without  express  contract 212 

MUTUALITY  OF  THE  BUILDING  ASSOCIATION  SCHEME, 

loi,  109-T10,  121,  123,  212,  332,  338,  372,  397,  412,  481,  523,  524, 

525.  526 
N. 

NAME 

if  identical  with  that  of  another  corporation,  objectionable. . .     28 

improper  assumption  of,  may  be  restrained 28 

merely  descriptive  of  locality,  does  not  become  exclusive 

property  by  user 28 

change  of,  cannot  make  building  association  a  land-society  or 
alter  its  powers 306 

NEBRASKA 

cases  on  theory  of  loans  or  advancements 359 

NECESSARIES 

president's  contract  for,  binds  society 171 

NECESSARY  REPAIRS 

secretary's  contract  for,  binds  society 174-175 

NECESSITY 

of  seal  in  corporate  contracts 221,  223 

NEGLECT 

of   society    to  enforce  accounts,   &c.,    does    not    discharge 

sureties : 203 

of  members  to  paj'  dues  does  not  dissolve  society. . . . , 498 

NEGLIGENCE 

result  of,  in  drawing  rules,  articles  or  constitution 29 

of  directors  in  taking  security  for  loans 96 

directors  liable  for  gross 189 

compromise  cannot  be  opened  for  usury  where  applicant  was 

guilty  of 370-371 

mere,  not  a  ground  of  forfeiture  of  charter 505 

of  officers,  when  a  ground  for  appointment  of  receiver 509 

of  agents,  when  society  liable  for 238 

see  Agenes;  Torts. 

what  is,  in  solicitor 157 

NEGOTIABLE  INSTRUMENT 

effect  of  affixing  seal  to 221 

warrant  drawn  by  president  on  treasurer  in  favor  of  with- 
drawing member  is  not  a 254  n. 
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NEGOTIATION  OP  LOAN 

charges  for,  not  usurious 195  n,,  379 

"NET  VALUE" 

of  stock 474  n. 

NEW  HAMPSHIRE 

cases  on  theory  of  loans  or  advancements 354 

NEW  JERSEY 

cases  on  theory  of  loans  or  advancements 347 

NEWSPAPERS 

publication  in,  when  notice 236 

NEW  YORK 

cases  on  theory  of  loans  or  advancements '.  355 

NEXT  OF  KIN 

cannot,  after  married  woman's  death,  set  up  her  coverture  as 
defense  to  usury  in  mortgage 318 

NICKLE  SAVINGS  STAMP  SYSTEM 56  ». 

NOMINATION  OF  OFFICERS 

method,  &c.,  to  be  prescribed  in  articles 31  (6) 

NON-FEASANCE 

mere,  not  a  ground  of  forfeiture  of  charter 505 

NON-MEMBERS 

see  Strangers.  ■  ^ 

NON-USER  OF  Franchises 

does  not  ipso  facto  dissolve  society. 498 

is  not  ipso  facto  surrender  of  charter 502 

is  a  ground  of  forfeiture  of  charter 504. 

evidence  of  surrender 502  n. 

NORTH  CAROLINA 

cases  on  theory  of  loans  or  advancements 357 

recovery  of  usury  paid  by  borrowing  member  in 372 

NORTH  DAKOTA  ' 

cases  on  theory  of  loans  or  advancements , 345 

NOTARY 

secretary  cannot  act  as I74  "■ 

NOTE 

giving  of,  to  society  as  such  recognizes  its  corporate   exist- 
ence. . • • 64 

maker   of,    when    estopped  from  denying  corporate   exist- 
ence    543 

NOTES 

see  Banking  Powers;  Bii,i<s  and  Notes;  Borrowing  Pow- 
ers; Discounting. 

abuse  of  power  of  society,  to  purchase  and  discount 311, 

312.  50s 

society  may  take,  for  investment 3^2,  505 

given  in  settlement  of  account  cannot  be  defended  against  for 
usury 370-371 
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I 

NOTICE 

of  amendment  of  charter,  when  necessary 32  n. 

recorded  articles,  rules,  or  constitutions  are,  to  the  world 39 

of  dues,  statutory  requirement  of,  as  to  calls,  inapplicable 65 

member  not  entitled  to 65,  476 

to  deceased  member 52  n. 

forfeiture  unnecessary 74 

default,  surety,  &c,,  not  entitled  to 315  n. 

of  corporate  meetings,  right  to 86 

members  bound  to  take,  of  stated 159 

also     of    general     character     of  .busi- 
ness   159 

but      extraordinary      matter     requires 

special 159 

must  be  given  to  all  members 160 

but     may    be     waived    by    unanimous 

consent i6o 

defects  in,  may  be  waived 160 

want  of,  cannot  be  set  up  to  impeach 

meeting's  acts  collaterally i6o 

of    special     meetings    must    be      per- 
sonal    160 

of  directors'  meetings ■. 180 

absence  of,  can  be  waived  only  by  whole  num- 
ber of  directors 181  «. 

of  agent's  powers 229,  231 

how  far  person  dealing  with,  are  bound  to  take,  of 

agent's  powers 231 

party  so  dealing  must  take,  of  limits  necessarily 

coming  under  his  observation 232 

of  ownership  of  stock,  when  society  affected  with 238 

of  right  to  compel  resort  of  one  of  two  funds  must  be  actual..  494 

of  withdrawal,  what  is 14 

of  by-laws 272  {and  addenda) 

.  see  Withdrawal. 

to  agent  and  directors,  what,  is  notice  to  society 236 

recitals  in  mortgage  how  far  complete 376  n. 

recording  of  mortgage,  how  far  is 450 

purchaser  of  sold  stock  without 470,  471 

NOTORIOUS 

fines  must  be 


NUL  TIEL  CORPORATION 

corporate  existence   cannot  be  inquired  into  collaterally  on 

plea  of. 188,  207 

plea  of,  may  be  in  bar  or  in  abatement 251  and  note. 

how  answered 535 

same  rule  as  to  answer  to,  under  all  forms  of  incor- 
poration   536 

defendant  may  show  under,  that  plaintiff  is  not  a  cor- 
poration de  facto  or  dejure 540 
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NUL  TIEL  CORPORATION—Continued. 

plea  of,  lapse  of  charter  by  original  limitation  may  be  shown 

under 540 

what  may  be  shown  under 540-542 

when  party  estopped  from  setting  up 543-546 

NUMBER 

of  shares  should  be  set  forth  in  articles,  &c 31  (2) 

votes  each  member  entitled  to,  also 31  (6) 

of  directors,  effect  of  election  of  greater  or  less,  than  re- 
quired   166 

O. 

OATH  OF  OFFICE 

by-law  prescribing,  when  void 266 

OBEDIENCE  TO  RULES  ' 

members  bound  to^ 62,  260 

nor  absolved  from,  by  fraud  in  obtaining  charter 305 

nor  by  unlawful  change  of  Character,  &c. ,  of  the  society 310 

OBJECT  OF  BUILDING  ASSOCIATION 
see  Design. 

OBLIGATION  OF  CONTRACTS 

cannot  be  impaired  by  by-law  (^see  LEGisi<ature) 269 

OBLIGATIONS 

of  members,  mutuality  and  reciprocity  of. 122-123 

of  borrowing  members  stand  for  dues  after  repayment  of  loan 

secured 67-69,  383 

written  for  repayment  of  specific  sum  at  specific  time, 

meaning  of... 129,  133 

form  of,  does  not  affect  rules  as  to  repayment 133 

not  affected  by  illegal  conduct  of  society  or  officers T46, 

282,  303,  305,  310 
effect  of  dissolution  of  society  on 523-531 

OFFENCES  JUSTIFYING  AMOTION 206 

OFFICE 

every  member  has  right  to  be  elected  to,  and  hold 87 

borrower,  pledgor  of  his  stock,  retains  this  right 123 

official  bond  when  a  prerequisite  to  entering  upon ; 199 

when,  may  be  filled  by  two  persons 237  «. 

by-law  creating  a  new,  void 266 

OFFICER 

to  whom  periodical  payments  to  be  made  to  be  specified  in 

articles 31  (4) 

interest  to  be  paid,  ditto 31  (5) 

on  re-election  must  give  new  bond 204-205 

de  jure  entitled  to  salary  annexed  to  ofi&ce 210 

whose  term  is  fixed,  with  salary  annexed,  may  sue  therefor 

on  improper  removal 215 

executing  deed  may  also  make  acknowledgment 220 
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OFFICERS 

nomination,   election,   duties,   powers,   termsj   remuneration 

and  removal  to  be  provided  for  in  articles 31  (6) 

attention  of,  to  duties  enforced  by  fines 76 

representations  by,  as  to  time  of  maturity,  &c...63«.,  ■2^()  {and  addenda) 
illegal  conduct  of,  cannot  relieve  society  from  executed  con- 
tract      82 

nor  borrowers  from  their  obligations  to 

society 146,  282 

illegal  acts  of,  may  be  restrained  at  instance  of  members 87  n. 

investments  by,  when  should  be  restrained 94 

proceedings  by,  liability  of,  to  suit  by  members  for 194 

parties  to  bill  in  such  case 177  ».,  259 

liability  to  fines  and  amotion  for 206 

personal    liability   for,    and    misman- 
agement by 508 

and  frauduleint  mismanagement  by,  when  ground  for 

appointment  of  receiver 509 

required  to  offer  money  to  ihembers  at  stated  intervals 88 

cannot  arbitrarily  withhold  approval  of  withdrawals 107 

when  without  discretion  as  to  calling  of  meetings 1 60 

election  of. 164-166 

principal  function  of  corporate  meeting 164 

failure  of,  does  not  dissolve  society 164,498,510 

upon,  the  old  officers  hold-over 164 

de  facto  may  bind  society  by  contracts ■ 168 

■    acting  publicly,  presumed  to  be  so  rightfully 1 68 

may  have  action  of  trespass  against  others  claiming 

to  be  board  of  directors 168  n. 

and  de  jure,  rights  of,  respectively  to  claim  salary 214 

compensation  of. ., 207-216 

must  look  to  corporate  funds  for 216 

when  fixed  by  charter  or  contract,  cannot  be 

varied  by  by-law 277 

do  not  work  on  same  terms  as  professional  men 216 

interest  of,  in  society.... 216 

powers  of,  general  extent  of,  and  liabilities  of. 170-216 

as  to  relation  between,  and  society  and  third  par- 

I  ties  governed  by  law  of  agency 227 

are  those  of  agents,  they  being  agents 227 

notice  of,  whether  defined  by  charter  or  by-law 229  n. 

acts  of,  cannot  be  collaterally  impeached 168 

liability  by  reason  of,  ultra  vires 277 

of  building  association  have  its  entire  business  in  hand 169 

who  are  the  usual 170 

in  what  sense  directors  are 188 

who  are,  properly  so-called  .^ 188 

in  what  sense  to  be  treated  as  the  cor- 
poration   227  ». 

society  not  having  any  responsible,  no  ground  for  interfer- 
ence of  chancery .510 
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O'P'PICliKS— Continued. 

criminal  liability  of 207,  208 

in  unincorporated  building  associations 549 

agency  of,  therein 549 

see  Agents;  Directors;  Bisection:  Personai,  Inability. 

OPFlCIAIv  BONDS  to  Sureties) 199-205 

what  officers  shall  give,  to  be  determined  by  society 199 

approval  of - 202 

extent  of  liability  of  sureties  on 204-205 

validity  of  certain 202 

OHIO 

or  Dayton  plan 23  ». 

cases  on  theory  of  loans  or  advancements 364    ■ 

OMISSION 

of  one    required    signature    to    certificate    of  incorporation 

fatal : 188 

in  process  of  incorporation,  ground  of  forfeiture  of  charter 506 

to  effect  officers  does  not  dissolve  society..: 498 

OMISSIONS  AND  ERRORS  IN  MORTGAGE 434,  450,  451 

ONUS  OP  PROOF 

in  suit  by  officer  against  individual  director  for  salary 216 

see  Burden  oe  Proof.  ^ 

OPERATIONS  OF  BUIIvDING  ASSOCIATION 

description  of  practical 8-11 

nature  of,  involves  time  and  risk loi 

temporary  suspension  of,  effect  of. 533-534 

OPPRESSION 

what  constitutes  in  usurious  loans  367 

OPPRESSIVE  FINES 422,  424,  425 

OPPRESSIVENESS 

without  fraud  not  itself  an  excuse  for  non-performance 397 

ORDER 
.     drawn  by  president  on  treasurer  in  favor  of  withdrawing  mem- 
ber not  a  negotiable  instrument 311  «, 

effect  of  such 250 

ORGANIC 

law  of  society,  what  is 29 

ORGANIZATION  (j«^  Formation;  Incorporation) 27-44 

with  defective  capital  (see  Estoppel) 64,  281  and  note,  467,  545 

defect  in,  cannot  be  inquired  into  collaterally  (^see  DeEECTS; 
Irregularities) 501  «.,  535,  537 

compensation  for  services  before 2i'iand  note. 

ORIGINAI, 

contract  between  society  and  member 99 

limitation  of  corporate  existence,  when  takes  effect 519 

lapse  of  charter  by,  may  be  shown 540 

OUSTER 

discretion  of  court  as  to,  whether  from  illegal  powers  or  from 
corporate  franchise 325-326,  328,  505 
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OUTSIDERS 

see  Strangers. 

OVERDRAWING 

bank  account  is  borrowing... 287,  300 

OWNER  OF  STOCK 

may  have  action   against  society  for  refusal  to  transfer  on 
books 258,473-474 

OWNERSHIP  OF  STOCK 

society  need  not  look  beyond  corporate  books  for 57,  471 

how  determined 57,  78 

evidence  of. 471,  472 

P. 

PAID-UP 

or  par  value  of  shares,  what  meant  by,  generally 12 

in  permanent  societies 23 

should  be  fixed  in  articles 31  (2) 

member  cannot,  qua  stockholder,  sue 

for  at  law I...118,  255 

diflSculty  of  ascertaining  when  stock 

has  reached 516 

settlement  how  compelled  when  stock 

has  reached 516-517 

what  financial  condition  must  be  shown  to  prove  that  stock  is,  518 

society  expires  when  stock  is '. 498 

PAR  VALUE 

see  Paid-up  vai<ue. 
PAR  DELICTUM 

doctrine  of,  applied  to  borrowers  at  usury  from  society 372 

PAROL 

contract,  what  is,  in  contract  of  loan,  as  to  repayment 446 

for  repayment  where  not  merged  in  security  of  higher 

nature 446 

evidence,  when  admissible  to  show  contract  to  be  that  of  so- 
ciety, not  of  agent  individually 235  n. 

admissible  to  show  assignment  of  stock  absolute  on 

face  to  be  merely  as  collateral 390  n. 

PARTIAL 

failure  of  consideration,  when  terre-tenant  may  defend  against 

usurious  mortgage  on  ground  of. 375  «.,  376 

payments  of  dues  not  counted  in  'computing  period  of  default,  247 

stock-payments  are  not,  on  loan 477 

interest  allowed  on 477 

doctrine  of,  applied  to  borrower's  liability  upon  pre- 
mature dissolution 523 

PARTICIPATION 

in  fraud,  what  is 191,  192 

in  business  and  profits  estops  from  denying  proper  organ- 
ization   546 


INDEX.  641 

PARTIES 

to  bill  by  member  against  delinquent  officers 177  «.,  194 

to  certain  other  actions , , 259 

to  bill  for  appointment  of  receiver 512 

to  suit  by  incorporated  society  on  mprtgage  received  before  in- 
corporation   540 

see  Actions;  Party. 

PARTNERS 

members  of  incorporated  society  are  not 338 

of  unincorporated  society  are 547 

PARTNERSHIP 

incorpoi'ated  society  is,  with  corporate  rights 511,  547 

in  what  sense  alone  building  association  is 49  n. 

unincorporated  society  is  merely  a 547 

law  of,  applies  to  unincorporated  society 547 

dealing,  whether  transaction  of  loan  is 341-366 

PARTS 

of  years  not  regarded  in  computing  rebate  allowed  per  unex- 
pired year  on  repayment 140 

PARTY 

where  society  must  be  to  action  (see  Actions) 259 

PASS-BOOK 

see  Receipt  Book. 

evidence  of  payment,  loss  of. 248 

possession  of,  effect  in  warranting  payment 173 

PATENT 

incorporation  by 33,  36 

PAWN 

see  Hypothecation. 
PAYMENT 

of  dues,  details  as  to,  to  be  fixed  by  articles 31  (4) 

partial,  when  not  counted  as  to  default 247 

•  not  ipso  facto  payment  to  mortgage •■•■385,  477, 

480-482,  487,  490,  548 

of  interest,  details  as  to,  to  be  fixed  by  articles 31  (5) 

of  debt,  burden  of  proof  under  plea  Of. 248,  519  n. 

certainty  required  in  borrower's  allegations  of. 248 

by  application  of  stock  to 478-484 

see  Appucation;  Marshai,i<ing  of  Assets. 

of  matured  stock  must  be  in  cash 117 

to  agent,  when  not  payment  to  society 321 

PAYMENTS 

see  Periodical  Payments.  ' 

borrower  to  be  credited  with  what,  on  repayment 132 

of  borrower  not  applied  to  his  indebtedness  as  they  come  in...  332 

upon  stock  are  not  payments  upon  loan  {see  Payment) 385, 

477,  480-482,  487,  490,  548 

in  building, associations  must  be  small  but  frequent 332 

become  property  of  society loi  n.,  i<y]  n. 
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PENALTIES 

j^'^  FiNBs;  Forfeitures. 

fines  are  not 413-414,  427,  428 

agreed  upon  for  breach  of  contract,  courts  will  not  enforce, 

413.  419 

PENALTY 

stipulation  that  whole  debt  due  on  default  is  riot 394 

PENDENCY 

of  suit  oa  mortgage  does  not  stop  dues,  fines  and  interest 70, 

152,  388,  432 

PENNSYLVANIA 

cases  on  theory  of  loans  or  advancements 361 

doctrine  in,  as  to  application  Of  stock  to  debt,  marshalling  of 
assets,  &c '■ 487-489 

PERCENTAGE 

of  money  loanable  on  property  by  building  associations 398 

premium  cannot  ordinarily  be  reserved  merely  as  increased, 

407-408 
see  Premium. 

PERFORMANCE 

of  membership  duties  properly  secured  by  mortgage 67 

PERIOD 

of  maturity  of  stock,  how  described 17 

of  default  for  non-payment  of  dues,  how  computed 247 

of  society's  duration,  how  fixed 499-500 

fixing  of,  for  repayment  in  security,  effect  of 335 

for  winding  up,  effect  of  arrival  of 497-498 

PERIODICAL  PAYMENTS 

details  as  to,  to  be  fixed  in  articles,  &c  31  (4)  (5) 

advantage  and  importance  of  small  and  frequent 332 

may  be  monthly  or  weekly 385 

PERMANENT  SOCIETIES 
see  Serial  Societies. 

strictly  so  called........ 23 

popularity  of,  in  England .' 23 

in  America  {see  Seriai,  Societies)  23 

advantages  of,  to  borrowers  and  investors 23 

"paid-up"  shares  in 23 

repayment  or  redemption  in 23,  149  ».,  154 

liabilities  of  members  in 154 

loans  in 387- 

difference  between  serial  societies  and 26 

v            terminating  and,  as  to  rules  for  forced  re- 
payment, none 149  n. 

PERPETUAL  SUCCESSION 

what  is  meant  by 219 

building  associations  have 219 
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PERSONAL 

defence,  when  usury  is  a 253,  254  «. 

liability  of  agent  on  contracts  intended  to  be  those  of  so- 
ciety   234,  235 

or    officer    by  reason  of   contracts  ultra 

vires 176,  277 

of  directors ; 189-194 

none  for  errors  of  judgment 183 

in  case  of  gross  negligence  in  taking  se- 
curity     96 

for  contracts  ultra  vires 198,  277, 

288,  294  «.,  307 

for  losses,  &c 189-190 

for  loans  contracted  ultra  vires 288, 

294  «.,  307 

liability,  of  managers  of  inchoate  society  for  expenses 27,  83 

of  members,   claims  of,  as  creditors  a  set  off  against,  83 

for  corporate  debts 83,  84 

measure  of 83 

to  render  personal  services 62,  76,  212 

how  enforced 76 

V    of  officers,  for  mismanagement  {see  Directors;  Of- 
ficers)   508 

of  treasurer  for  moneys  paid 172-173 

prerequisites  of  membership  to  be  fixed  in  articles 31  (4) 

property,  shares  of  stock  are ' 469 

security,  whether  society  may  advance  funds  on ;...  312 

PERSONALITY 

attributed  to  corporations 219 

PERSONATION 

payment  upon  false 173  n. 

PETITION 

for  appointment  of  receiyer,  what,  must  show 509-511 

who  may  present , 512-513 

for  winding  up  by  unpaid  withdrawing  members  deferred  to 

give  society  time  to  collect  money 512  «. 

must  proceed  from  members  as  such 517 

when  borrower  cannot  present 517 

what  financial  condition  must  appear 518 

when  dismissed  without  costs 513 

PLACE 

of  business  to  be  fixed  by  articles,  &c 31  (i) 

for  payment  of  subscriptions,  &c.,  likewise 31  (4)  (5) 

of  annual  meeting,  likewise 31  (8) 

of  corporate  meeting,  cannot  be  fixed  out  of  county 159 

of  general  meeting,  when  members  bound  to  take  notice  of..  159 
when  members  to  be  notified  of. 159 
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PLEA 

of  no  funds,  to  suit  by  withdrawing  member 113,  115-116 

oi  nul  tiel  corporation  (j^^  Nui,  TiEi,  Corporation).  ..  188,  207, 

251  and  note,  535-546 

of  payment,  burden  of  proof  under  (^see  Payment)... 248,  519  n. 

oi  ultra  vires,  who  may  set  up  {see  Ultra  Vires).-. 278-285 

of  usury,  who  may  set  up  (i^i?  Usury) 374-376 

must  conform  to  statute 378 

PLEADINGS 

see  Ai,i<EGATioNS;   Averments;  Nui,  Tiei,  Corporation; 
Payment;  Ui,tra  Vires;  Usury. 

in  criminal  proceedings  against  officers 208 

in  actions  by  and  against  building  associations 243-253 

PLEDGE 

see  Hypothecation. 

PLEDGEE 

levy  on  stock  in  hands  of 475 

priority  of  society's  lien  on  stock  over  right  of 475 

PLEDGOR 

rights  of,  over  stock 86,  123,475 

POLICY 

motives  of  public,  in  establishing  and  legalizing  building  as- 
sociations (i^e  Design) , 54,  91,  504 

of  management    of  society    to    be  prescribed  by  corporate 

meeting .' 91 

public,  as  to  sureties'  liability  on  official  bond 204-205 

as  to  implied  liability  of  corporations  for  salaries 212 

POLLS 

may  be  adjourned  from  day  to  day .' ! 167 

discretion  of  inspectors  of  election  as  to  closing 1 67 

POPULAR 

sense  in  which  dues  are  regarded  as  payments  on  loan 477 

POSSESSION 

of  official  bond  when  proof  of  acceptance 202 

mortgagee  in,  rights  of 449 

POTEST  AS  NON  POTEST  DELEGARI 183 

POWER  OP  ATTORNEY 

to  transfer  stock  signed  in  bank 470,  471 

POWERS 

of  association,  general  discussion  of. 217-274 

few  common  law  powers 217 

to  organize  with  deficient  stock 64 

in  excess  of  statute  void  and  cause  of   for- 
feiture of  charter,  though  granted  therein 41, 

218,  284 

supreme,  vested  in  corporate  meeting 157 

to  maintain  suits  and  actions  (iife  Actions)... 

240-242 
to  pass  by-laws  {see  By-Laws) 260-271 
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of  association,  to  borrow  money  (j^e  Borrowing  Powers), 

286-302 

to  build  houses 297 

to   acquire    and  hold  real  estate   {see  Reai, 

Estate) 303-308 

to  take  security  for  loans  or  advancements..390,  433 

what,    implied    from  express    grant  of 218, 

297  n.,  312  n. 

to  build  houses 297  «. 

limited  by  statute  and  charter 218 

by  spirit  of  enactment 262 

to  objects  within  legitimate  scope  of 

statute  and  charter 276 

to  impose  fines  whether  dependent  upon  statute 

and  charter... 417 

to  amend  where  charter,  constitution,  &c.,  re- 
corded      39 

enlargement  of,   cannot  be  asked  by  directors 

alone,  and  if  so  granted  is  void 178 

want  of  specific,  claimed  under  charter  may  be 

shown 541 

specific,  claimed,  who  estopped  from  denying. .  544 

of  unincorporated  societies ; 547,  548 

abuse  or  misuse  of  (j-ifa> Ultra  Vires). .278-285,  328 

as  to  lending  money 311-323 

what  corporate,  cannot  be  questioned 544 

of  adjourned  meeting 161 

of  agents   (ji?s  Agent) 229 

extent  and  limits  of. 231 

how  far  notice  to  persons  dealing  with..  231 

of  directors,  extent  and  limits  of. 176-178 

delegation  of 183 

how  to  be  exercised 179 

in  granting  loans  beyond  stock-interest..    98 

see  Directors;  Officers. 

of  executor  or  administrator  of  deceased  member 51 

of  infants  and  married  women  as  members 47 

see  Infants;  Married  Women. 

of  legislature  to  modify  charters 42 

to  alter  remedies 44 

to  remit  taxes 459 

see  Legislature. 

of  members:  see  MEMBERS;  Rights  of  Members. 

of  mortgagee  in  possession 449 

may  all  be  exercised  concurrently 453 

of  officers  ^see  Officers) 170-216 

to  be  fixed  in  articles 31  (6) 

of  president  and  vice-president 171 

of  secretarj' 174-175 

of  treasurer 172-173 
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PRACTICAI,  , 

operation  of  building  associations,  description  of. 8-11 

"operation  of  by-law  an  element  in  determining  legality 263, 

344,  360 
results  of  building  association  loans  or  advancements 398 

PREFERRED 

stock 462-464 

PREFERENCE 

member's  right  to,  when  applying  for  loan,  over  outside  in- 
vestments  89-94 

may  be  enforced 94 

PRELIMINARY 

account  in  equity  as  basis  of  order  of  sale  on  foreclosurcisi,  445 
effect  of  payment  of  balance  found  due  upon 445 

expenses  in  formation  of  society 27,  83 

liability  of  promoters  for 27 

rules  to  be  observed  as  to 27 

effect  of  incorporation  upon  liability  for 27,  83 

PREMATURE 

dissolution,  effect  of,  on  borrowers'  contracts 397,  523-531 

whether  unanimous  consent  required  to 499-500 

borrowers'  liability  for  expenses  and  losses  how 

affected  by....; ._. 523  «. 

losses  on,  chargeable  on  assets 523  «.,  526 

suit  against  borrower,  dues,  fines  and  interest  do  not  stop  run- 
ning during  pendency  of. 152 

PREMIUM  OR  BONUS 

what  is  meant  by 13 

bid  not  earnings 327  n.,  401 

definitions  of. 399-402 

different  kinds 399 

gross..... 399-406 

installment 407-408 

general  discussion  of 399-410 

"fixed"  or  "minimum,"  illegal 95,  409-411 

may  be  defalked  by  borrower  when 95 

when  rule  as  to,  does  not  prevent  society 

-from  recovering  premium  bid 95 

borrower  contracts  to  allow  society 124 

scaling  of,  on  repayment 140 

not  recoverable  from  strangers  borrowing 314-317 

from  infants  and  married  women  members, 

317-319 
see  Married  Women. 

when  considered  an  additional  undertaking :...  337 

usury  in,  left  to  jury 341,354,  356 

not  held  usurious...- 341-356,363,  364 

held  to  be  usurious 3S7-363 

decisions  touching  legality  of,  in  the  various  states,  collected, 

394  and  notes. 
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when  calculated  on  sum  actually  advanced 402 

when  not  included  in  "  loan  " 395 

upon  re-loa,n 395 

borrower  not  intended  to  payj  for  more  years  than  he  keeps 

loan 395 

true  nature-and  method  of  payment  of... 399-401,  403,  482 

regarded  as  a  deduction 401  n.,  402 

ordinarily  gross  sum  per  share 407,  408 

basis  of  computation  of. 402 

cannot  be  added  to  loan 402 

must  be  ascertained  by  competition 409 

free  competition:   fixed  or  minimum 

premium 410-411 

justification  of. 409-410,  523 

advantage  to  borrpwer,  if  below;  loss,  if  above  average. ...410,  482 

when  not  recoverable  from  borrower 411 

interest  upon '. 403-404,  436-438,  508  n. 

to  be  accounted  for  on  winding  up 403 

,  rebates,  abatements,  discounts,  and  remissions  on 405-406,  531  n. 

not  a  prepayment  or  deduction ,..401,403,  482 

when  interest  not  chargeable  on,  in  settling  society's  affairs  in 

equity 508  «. 

in  unincorporated  societies  (^see  Loan) •. 548 

for  preference  in  payment  of  matured  stock 117 

PREPAYMENT 

premium  is  not  a.. 401,  4o3i  482 

of  stock 461-464 

PREREQUISITES  OF  MEMBERSHIP 

to  be  set  forth  in  articles 31  (4) 

PREROGATIVES  OF  MEMBERSHIP 

see  Members;  Rights  of  Members. 
PRESENT  VAIyUE  OF  MORTGAGE 
see  Mortgages. 

rule  for  computation  of. 130-131,  134-136,  149, 

151-  339.  386,  415-416,  442-443,  444,  445 
PRESIDENT 

functions,  &c.,  of. 171 

to  sign  contracts  and  execute  deeds 171 

contract  of,  for  necessaries,  when  binding 171 

may  contract  with  society 187 

has  custody  of  corporate  seal.. 220 

PRESUMPTION 

as  to  assent  of  individual  members  to  corporate  acts 157, 

268,  422 
see  Dissenting  Members. 

as  to  assent  to  valid  by-laws 260 

of  minority  not  universal 422 

as  to  existence  of  agency  from  former  employment 230 

person's  being  permitted  to  act 
as  agent , 230 
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PRESUMPTION— Co«i;j««^rf. 

as  to  powers  of  agents  to  contract 229,  394  n. 

that  borrower's  payments  were  for  dues  and  fines 248 

as  to  balances  acknowledged  due  to  withdrawing  members 256 

none  against  society  taking  other  than  customary  security 312, 

390-391 

as  to  usury  where  officer  receives  bonus  for  loan 379 

as  to  necessary  amount  of  capital  stock 461,  466 

as  to  withdrawal  balances  (J^^  W1THDK.AWAI,  Balances) 256 

PRESUMPTIVE  FRAUD 192 

PREVALENCE 

and  importance,  present,  of  building  associations 6 

PRIMA  FACIA 

charter,  showing  of,  sufficient  answer  to  plea  o(nul  tiel  corpo- 
ration   535 

PRIMARY 

design  and  object  of  building  associations  {see  Design) 7,  17, 

54.  86,  91,  93,  276,  403,  407,  425 
fund  for  payment  of  debt,  land  mortgaged  is 376 

PRINCIPAL 

not  society's  agent  in  procuring  sureties 200 

when  liable  for  agent's  torts  (i^e  Agent) 238 

method  of  repayment  of,  in  building  association  loans '..  331 

•  and  interest,  repayment  of  loan  proceeds  upon  basis  of 329, 

330.  334,  337 

stipulation  for  return  of,  not  improper  in  mortgage 334 

effect  of. 399-400 

when  invalidates  mortgage 434 

PRIOR  IN  TEMPORE  POTIOR  INJURE 486 

PRIORITY 

rule    for   competition    among    withdrawing    members    for, 
legality  of : 104,  265 

all  members  entitled  to,  over  fraudulent   directors  on  distri- 
bution, when 192,  515 

of  payment,  order  of,  on  distribution  of  insolvent  society's 
assets 514-515 

stock  {see  Stock) 462-464 

of  society's  lien  on  stock  over  pledgee 475 

PRIVATE 

instruetions  to  agents  do  not  affect  persons  dealing  in  igno- 
rance thereof  dowa^rftf 229 

persons  cannot  enforce  forfeiture  of  charter  {see  FORFEIT- 
URE)  507  and  note,  539 

PRIVILEGE 

of  receiving  loan  or  advancement,  nature  of. 20,  88,  469 

PROCEEDINGS 

by  individual  members  against  delinquent  officers 87,  194 

see  Actions;  Directors. 
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PROCEEDS  OF  SAI<E  UNDER  MORTGAGE 

remedy  where,  insufficient  to  cover  whole  sum  due 446 

where  application  of,  to  debt  does  and  does  not  extinguish 
membership 448 

PROCESS 

by  and  against  building  associations,  how  regulated 242 

PROFITS 

see  Account. 

apportionment  of,  in  serial  societies 24 

members  entitled  to  share  equally  in 77,  87,  122 

account  of,  not  involved  in  member's  right  to  withdraw....ioo,  loi 
members  not  entitled  to,  before  winding  up 332, 

477,  481 
proportion  of,  which  a  member  may  claim  on  withdrawal..  102,  103 

when  withdrawing  member  must  be  allowed  some  share  of. 103  n. 

mutualityof. 122 

borrowers  have  share  in 122-123 

cannot  have  credit  for,  before  winding  up,  unless  by 

statute  or  rule 132 

redeeming,  may  claim  same  dividend  of,  as  with- 
drawing investors 135,  136,  447 

whose  loan  recovered  by  society  and  membership 
continues,  entitled  to  share  in  final  distribution 

of 150 

impossibility  of  accounting  for,  before  winding  up 481 

what  are,  for  purposes  of  taxation 495 

participation  in,  estops  party  from  denying  society's  corpo- 
rate existence 546 

and  loss  account  included  in  borrower's  true  indebtedness 12S 

PROGRESSION 

arithmetical,  in  fines 424 

PROHIBITION 

effect  of  statutory  or  constitutional,  upon  the  exercise  of  cer- 
tain powers 278,  280-281,  328 

iri  statute  or  constitution  of  state  not  removed  by  grant  in 
charter  under  it 284 

PROMISED  LOAN 

what  action  members  may  have  for  subsequent  refusal  of. 

231  n.,  257 

PROMISSORY  NOTES 

see  Bii,i.s  AND  Notes;  Banking  and  Borrowing  Powers; 
Discounting. 

PROMOTERS 

of  inchoate  building  association,  liability  of,  for  expenses  ...27,  83 

PROOF 

see  Evidence. 

of  acts  and  contracts  of  directors 184 

of  agency,  when  on  borrower  {see  Burden  of  Proof) 248 

of  common  seal 222 
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of  corporate  existence,  what  sufficient -(j^e  Nui,  TiEi,  Cor- 
poration)  '. 535 

of  incorporation,  need  not  be  made  under  general  issue. 251 

of  maturity  of  stock,  under  plea  of  payment 519  n. 

of  payments .'. 248 

of  service  by  initials  and  abbreviations  endorsed  on  writ 243 

in  criminal  prosecution  against  officer 208 

in  suit  ^y  officer  against  individual  director  for  salary..., 216 

PROPERTY 

see  Corporats  Property. 

when,  may  be  followed  into  hand^  of  stockholders 84 

uncertain  nature  of  building  association's loi 

in  whom  laid  on  criminal  prosecution  against  unfaithful  offi- 
cers   208 

in  stock,  nature  of. 469 

in  dues  paid  by  members  loi  «.,  207  «. 

PROPORTION 

of  loan  grantable  to  member's  stock-interest 98 

on  mortgage  to  value   of  property  mort- 
gaged...   398 

proporti6nate 

allowance  of  rebate  on  premium  for  fractions  of  year 140 

prospective 

operation  of  by-laws 142  n. 

protest  I 

of  majority  against  election,  effect  of.... , 

PROVISIONS 

to  be  made  in  rules,  articles  or  constitution 31 

PROXY 

matter  of,  to  be  regulated  in  rules,  articles  or  constitution. ..31  (6) 
representation  by,  right  of,  &c , 86,  163 

PUBI.IC  POUCY 

underlying  building  association  scheme  (^see  Design). ..54,  91,  504 

as  to  liability  of  sureties  on  official  bonds '. 204-205 

as  to  implied  liability  of  corporations  for  compensation 212 

PUBLIC  RUMOR 

is  not  notice  to  society 236 

PURCHASE 

of  land  under  junior  encumbrance  by  first  mortgagee,  effect 

of 446 

see  REAi<  Estate. 

PURCHASE-MONEY 

how  far  mortgage  for,  by  society,  may  be  enforced 309 

equitable  lien  for , 307  n.,  309 

in  hands  of  third  parties 307 


INDEX.  651 

PURCHASER 

whether,  may  set  up  usury  in  prior  encumbrance 374-375 

subject  to  usurious  mortgage  cannot  defend  on  usury 375 

to  building  ass'n  mortgage  bound  by  its  terms 386  n. 

when  liable  to  pay  dues.. 452 

I  when  not  so  liable 452 

when  estopped  from  setting  up  plea 

oi  nul  tiel  corporation 544 

when  cannot  deny  specific  powers 

claimed  by  society 544 

when  cannot  marshal  assets 491 

equities  of,  superior  to  those  of  judgment  creditors 492 

for  value,  under  void  sale,  when,  may  recover  for  improve- 
ments  ! 451 

of  stock  sold  but  not  transferred  without  notice,  . 

rights  of 471 

defence  of,  against  mortgage  by  defunct  society 521  n. 

equity  of  marshalling  assets  does  not  follow  prop- 
erty into  hands  of , 493 

of  fee  simple,  when,  will  not  defeat  mortgage  on  equitable 

title 450 

of  stock  pledged  to  society  cannot  compel  its  abandonment 
and  resort  to  mortgaged  property 484 

PURPOSE 

of  building  association 7,  17,  54,  86-93,  276,  403,  407,  425 

•  acquisition  of  dwelling  by  members  an 

essential  part  of i6«.,  86,  91 

should  be  set  forth  in  articles 31  (i) 

court  may  define,  if  not  set  forth  in  pe- 
tition for  incorporation 371,  262 

illegal  departure  from,   does  not    re- 
lieve   members    from  their    duties, 

178  «.,  310 

what  are  debts  contracted  for 307 

of  incorporation,  by-laws  must  conform  to 262 

may  be  specified  by  court  if  not  set  forth  in 

petition  for 37,  262 

defining  of,  belongs  to  State,  not  to  the  so- 
ciety   506 

of  limitation  upon  funds  available  for  withdrawal 114-116 

of  corporate  seal , '. 220 

of  recital  of  debt  in  mortgage 376  n. 

of  stipulation  for  stock-payments 382-383 

of  fines  in  building  associations 412 

PURSUIT 

of  different  securities  held  by  society^ 393 

Q- 

QUALIFICATIONS 

by-laws  imposing  new,  on  voters,  void 266 
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QUANTUM  MERUIT 

for  services 212 

QUO  WARRANTO 

discretion  of  court  as  to  ouster  upon 505 

charter  can  be  avoided  only  by  direct  proceedings  on 507 

limits  of  right  of  state  to  interfere  by 507 

QUORUM 

should  be  provided  for  in  articles 31  (?) 

of  corporate  meeting,  what  is 162,  163 

when  majority  of  all  members  required  to 163 

of  directors,  what  is  a,  to  do  business 181 

for  passing  by-laws. 260  ». 

R. 

RATIFICATION 

when  unanimous  consent  of  members  will  work,  of  agent's 

or  officer's  acts  ultra  vires 218,  307,  549 

of  acts  merely  in  excess  of  agent's  powers 231,  233 

whenimplied 233 

of  torts,  &c.,  of  agents,  liability  of  society  by  reason  of 238 

what  is  not 238  n. 

by  unincorporated  society  validates  secretary's  unauthorized 

act 549 

of  acts  of  irregular  corporate  meeting 160 

by  association,  of  directors' act,  how  inferred 176 

how  not 292 

by  married  woman  of  loan  made  during  disability 320 

READ 

ability  to,  not  a'  bar  to  showing  mistake  in  recital  of  mort- 
gage due  to  fact  of  not  having  read  same 60 

failure  to,  or  to  have  read  60;/. 

REAL  ESTATE 

acquisition  of,  by  members  an  essential  part  of  building  asso- 
ciation scheme r6«.,86,  91 

see  Design;  Purpose. 

corporate,    when    may    be    fpUo.wed  into    hands    of   stock- 
holder  84,  511  n. 

member's  interest  in 338,  469 

how  value  of,  ascertaihed 117  «. 

conferring  authority  to  sell,  is  exercise  of  corporate  ipower 185  n. 

appointment  of  agent  to  sell,  need  not  be  under  seal 221 

formalities  of  conveyance  of. 220,  221 

title  of,  sometimes  vested  in  trustees 195 

always  so  in  unincorporated  societies 548 

purchase  of,  right  of,  postponed  to  members'  right  to  receive 

loan 90 

propriety  of,  as,   in  investment,  depends  on  so- 
ciety's statutory  powers 94 

misappropriation    of    funds    for,    may   be    re- 
strained   282,  305 
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REAL  'E&TKt'B—Contimied. 

purchase  of,  right  of,  draws  with  it  right  to  improve 297 

debts  contracted  in,    ultra  vires  cannot  be  en- 
forced   307,  309 

power  of  society  to  make,  and  hold 303-309 

hy  Ait&ciors  ultra  vires  a.  fraud  on  society 305 

English  doctrine  as  to  society's  right  of,  under 

stati.ite 305-309 

American  doctrine  as  to  sartie 308-309 

powers    of   building    association  as  to,  in   Ala- 
bama    308  It. 

contract  of,  when  not  declared  void  308  h. 

and  dealing  in,  ground  for  forfeiture  of  charter...  505 

by  stockholder  from  insolvent  society 511  n. 

method  of  obtaining  control  of,  beyond  statutory  allowance...  303 
mortgaged  is  primary  fund  for  payment  of  debt. ..376,  490  «.,  521 
statutes  referring  to  mortgages  of,  have  no  reference  to  chat- 
tel mortgages , 433  n. 

relation  of  value  of,  to  amount  loaned  on  mortgage  on 398 

equitable     lien  for  purchase-money  on,   in  hands  of  third 

parties 307 

conveyance  of,  after  expiration  of  charter 520 

see  Mortgage;  Pupchaser;  Titi^e;  Vendor. 

REBATE 

borrower  entitled  to  same  bonus  by  way  of,  on  repayment,  as 

withdrawing  member 135,  136,  447 

upon  premium  on  repayment  how,  computed  as  to  fractions 

of  years , 140 

'     legality  of. 405-406 

significance  of 531  n. 

of  interest  upon  computation  of  present  value  of  mortgage  ....  386 
on  repayment  when  dues  cover  interest  or  redemp- 
tion money 444 

REBUIIvDING 

mortgagee  in  possession  may  add  cost  of,  to  mortgage 449 

RECEIPT 

of  dues,  estoppel  by 58,  150,  448 

for  one  year's  rent  presumes  payment  of  prior  years 192 

RECEIPT  BOOK 
see  PASS-BOOK. 

issued  by  society  is  evidence  in  spite  of  what 479 

how  proved 479 

RECEIVER 

right  of  and  grounds  for  appointm,6ntof. 508-510 

what  bill  praying  for,  must  show 509 

who  may  ask  for  appointment  of 512 

appointment  of,  effect  on  corporate  existence 511  n.,  522,  527 

duties  and  liabilities  of  members  and  bor- 
rowers  523-534 

assignment  of  mortgages  by 530  n. 
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RECIPROCITY 

in  building  association  scheme  :  see  MuTuawty. 

RECITAIv 

in  mortgage  of  debt,  purpose  of. 376  n. 

how  far  bond  shown  in  evidence  must  correspond 

with 549  n. 

estoppel  upon  married  women  by 48 

upon  member  and  mortgagor's  vendee  by  :  see 
ESTOPPEI<. 
RECOGNITION 

of  corporate  existence  estops  party  from  denying  it 543-545 

RECONVEYANCE  OP  STOCK 

when  borrower  cannot  demand,  after  sale  on  mortgage 446 

may  demand,  thereafter 448 

RECORD 

of  directors'  transactions  :  see  Minutes. 

of  society  is  evidence  of  relation  between  it  and  members 471 

of  mortgage  not  notice  for  what  purpose 494 

RECORDER 

liability  of,  for  search  of  encumbrances  when  not  removed  by 

act  of  society's  solicitor 198 

error  of,  in  recording  mortgage,  when  does  not  defeat  lien 450 

RECORDING 

of  articles,  &c.,  purpose  of 39 

RECOVERY 
see  Actions. 

of  usury  paid 369-372 

in  North  Carolina 372 

action  for,  must  be  brought  within  statutory  period...  373 
barred  when  usury  merged  in  judgment  [see  NoTES),  377 
REDEEM 

see  Redemption;  Repayment. 

"REDEEMABLE" 

stock 99  «. 

"REDEEMED" 

or  "bought  out,"  what  meant  by 13 

REDEEMING 

shares  a  mode  of  making  loans,  identical  with  selling  money...     19 

REDEMPTION  (je^  repayment) 128-146 

in  permanent  societies 23,  154 

costs  in  suits  for is^ 

REDEMPTION  MONEY 

equivalent  to  interest 336^  341 

dues  representing,  cease  upon  repayment 384,  386,  387 

fines  for  default  in  payment  of. 427-428 

borrower  repaying  entitled  to  deduction  of. 447 
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REDUCTION 

see  Contribution;  Expenses;  I/OSSES;  Set-off. 
upon  repayment  :  see  Repayment. 

upon  premium  :  see  Abatement;  Deduction;  Premium;  Re- 
mission. 

RE-EI.ECTION 

to  same  office  creates  a  new  office,  and  sureties  on  old  bond 
are  not  bound 204-205 

REFEREES 

covenant  for  reference  to,  in  mortgage  valid 151  n, 

REFERENCE 

see  Arbitration. 
REFORMATION 

of  mortgage  when  allowed  {^see  ERRORS  and  Omissions) 434 

REFUSAL 

to  accept  legislative  modification  of  charter,  consequence  of...     42 

to  transfer  stock,  ground  for  suit  for  damages 57, 

258  and  note,  473,  474 

of  members  to  pay  dues  does  not  relieve  others  or  bor- 
rowers  63,  532 

does  not  dissolve  society 498 

to  accept  proper  tender,  effect  of. 153,  454 

to  lend  funds  to  members  bidding  highest,  &c.,  illegal.-.. ..325-326 
REGULARITY 

necessity  and  enforcement  of,  in  payment  of  dues 

of  election  cannot  be  questioned  collaterally 168 

of  incorporation:  see  Charter;  Collateral  Inquiry;  In- 
corporation; NuL  TiEL  Corporation. 
REIMBURSEMENT  OF  SOCIETY 

claim  of  society  for,  for  default  in  dues,  &c 412 

by  borrower  :  see  Loan  or  Advancement;  Repayment. 
REJCTION  OF  VOTES 

result  of  improper 164 

RELATION 

of  borrower's  stock-payments  to  his  debt  to  society 477 

of  amount  of  mortgage  to  value  of  real  estate  mortgaged 398 

of  applicant's  stock-interest  to  amount  receivable  as  loan 98 

RELEASE 

of  one  of  two  funds  w,ithout  actual  notice  of  subsisting  right  to 
compel  resort  to  that  fund,  effect  of 494 

of  stock  pledged  with  actual  notice  of  second  mortgage  is  sat- 
isfaction of  first  mortgage /ro  tanto 494 

to  one  member,  when,  enures  to  benefit  of  all 513 

RELIEF 

courts  will  grant,  against  oppressive  fines  {see  Fines).. 

but  not  from  contract  merely  on  account  of  hardship 397 

RE-LOAN 

premium  upon 395 

borrowing  money  for  purpose  of  making 297 
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REMEDIES 

see  Arbitration;  Legai,  Remedies. 

statutes  changing,  are  valid 44 

for  refusal  to  transfer  stock  [see  Refusai,) 473-474 

make  promised  loan 231  «.,  257 

where  proceeds  of  sale  insufficient  to  cover  whole  sum  due 446 

REMISSION 

of  premium 405,  406 

of  fines  at  discretion  of  directors 432 

of  forfeitures  also 55,  72-75,  432 

of  taxes  on  building  association  mortgages  binds  counties 459 

REMOVAL 

see  Amotion. 
REMUNERATION 

see  Compensation. 

RENEWAL  OF  LEASE 

mortgagee  in  possession  may  make,  and  add  cost  to  mortgage 

debt 449 

but  cannot  release  right  of. 449 

RENTS 

effect  of  receipt  for  last  year's,  in  full 192 

mortgagee  in  possession  cannot  charge  as  receiver  of. 449 

in  arrear,  mortgagee  in  possession  may  pay,  and  add  to  mort- 
gage debt 449 

REPAIR 

covenant  to  keep  premises  in,  properly  inserted  in  mortgage...  439  n. 

REPAIRS 

secretary's  contract  for  necessary,  binds  society 174-175 

mortgagee  in  possession  may  add  cost  of,  to  mortgage  debt....  449 

REPAYMENT 

see  Redemption. 

articles  should  provide  for 31  (5) 

borrower's  contract  as  to.. 124,  382-383,  518 

not  contemplated  therein  before  society's  expiration 139,  518 

effect  of:  does  not  discharge  borrower's  liability  on  his  secur- 
ity for  dues,  &c .67-69,382-383,  449 

after  decree  and  before  sale 68,  150 

after  suit  brought 150 

interest  ceases  upon 384,  386,  387,  444 

not  contemplated  by  borrower's  contract 129,  397,  447 

right  of  voluntary,  is  incident  to  membership 397 

how  basis  of,  is  that  of  principal  and  interest 329,  330,  334,  337 

method  of,  of  principal  in  building  association  loan. ..331,  382-383 
stipulation  for,  eo  nomine,  in  security,  effect  of.. .129,  133,  334,  400 

when  renders  mortgage  void 434 

voluntary,  right  of. 128,397 

reasons  of  equity  and  policy  for 127,  134 

general  discussion  of. 128-146 

early  decisions  as  to.. 129 
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voluntary,  principle  of 129 

where  sum  and  time  are  fixed 129,  133 

right  of,  may  be  denied  until  fines,  &c.,  paid 131 

credits  allowable  to  borrower  upon 132,138-139 

and  note. 

under  provisions  of  articles 134-137 

English  decisions  as  to 134-136 

borrower  entitled  to  same  bonus  upon,  as  with- 
drawing investor 135,  136,  447 

this  extends  to  deduction  of  redemption  money. . . .  447 

American  decisions  founded  on  English 137 

general  doctrines  as  to,  modified  by  statute 137 

scaling  of  premium  upon 140,  405-406 

provisions     for,     construed     favorably    to      bor- 
rower  137,  138 

existing  at  time  of  loan  how  far 

may  be  modified 141-142 

terms  of,  by  special  arrangement 143-144 

are  mere  offers  of  compromise,  145 
when     member     repudiating, 

may  benefit  by 146 

under  mortgage  deed 146 

eflfect  of  demand  by  society  of  sum  in  ex- 
cess of  lawful 149 

upon  default,  terms  of. 149 

difference  between  voluntary  and 444 

upon  death  of  borrower  and  judicial  sale  of  premises 148 

in  permanent  and  serial  societies 154 

rule  for  computing  amount  due  on,  irrespective  of  rebates  al- 
lowed by  statute  or  rules 130-131,  149,  151,  339,  386, 

440,  444,  445 
not  varied  by  practice  of  preliminary  accounts  on  foreclos- 
ure inequity   151 

in  the  same  at  law  as  in  equity 445 

upon  premature  dissolution  of  society 523-531 

upon  appointment  of  receiver 527 

in  Georgia 395  n. 

by  heirs  and  legal  representatives,  terms  of 396 

where  proceeds  of  sale  insufficient  for,  parol  contract  to  make 
up  deficiency  due  on,  arises 446 

REPEAL 

of  statutes  by  implication 32  n.,  37  n.,  43  n. 

of  earlier  of  two  acts  passed  at  same  session  by  later 495  n. 

REPRESENTATIONS 

see  Misrepresentations. 

REPRESENTATIVES 

terms  of  repayment  of  loan  by., 396 

of  husband  oi  feme  sole  member,  rights  of,  to  her  stock 469 

of  borrower  may  compel  application  of  stock  to  debt 484 
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RESCISSION 

of  by-laws,  provision  to  be  made  for,  in  articles 31  (9) 

of  contracts  by  premature  dissolution  {see  Receiver).  ■■-••523-531 
none  by  mere  temporary  suspension  of  business, 

533-534 
of  obligations,  none  by  illegal  conduct  of  officers  or  society-  282, 

303.  305.  310 

nor  by  refusal  of  members  to  pay  dues 63,  532 

of  resolutions  to  prejudice  of  members  when  illegal 143-144 

of  special  terms  of  repayment  when  unlawful 283 

RESERVATION 

of  power  to  modify  and  repeal  charter,  effect  of 42,  44 

upon  loans  strictly  confined  to  statutory  and  by-law   limits, 

, .  ,  365.  434 

see  Loans;  Mortgage. 

RESIGNATION 

of  trustees  or  directors,  effect  of,  upon  titles,  &c 195,  219 

RESOLUTION 

when,  cannot  be  rescinded  to  prejudice  of  member...  143-144,  283 

for  extra  compensation  to  director  when  not  binding 213 

mere,  may  make  binding  contract 223 

legality  of,  when  cannot  be  disputed  by  society 283 

RESPONSIBILITIES 

society  bound  to  observe  two  classes  of. 504 

RESPONSIBILITY 

see  LiABiWTY;  Personai,  Liabii,itv. 
RESTRAINTS 

see  By-Laws;  Injunction;  Officers. 

on  withdrawals  when  void , 265 

on  officer's  right  of  voting  generally,  void 266 

upon  transfer  of  .stock 472 

RESULTS 

practical,  an  element  in  determining  legality  of  rules 263, 

.     344>  360 
of  loans  or  advancements  in  building  associations..  398 

RETRO-ACTIVE 

and  expository  statutes 43 

efficacy,  by-laws 141-142 

REWARD 

ditector  cannot  claim,  for  recovery  of  stolen  property 213  n. 

RIGHTS 

of  members,  general  discussion  of 85-156 

classification  of 85 

to  vote 86,  123,  266 

to  notification  of  corporate  meetirig 86 

as  corporators,  generally 86 

to  attend  corporate  meeting 86 

to  hold  more  than  one  share  of  stock 86 

to  have  access  to  corporate  books 87 
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of  members,  to  be  elected  to  and  hold  office 87,  123 

to  share  in  profits 87,  100,  loi,  103  «. 

to  account  of  profits,'  when  accruing 100, 

loi,  481,  482 

to  sue  society 87 

to  apply  for  dissolution  of  society 87 

to  compel  winding  up  in  equity 120 

are  based  upon  their  interests  as  shareholders 122 

upon  forced  repayment 149 

to  proceed  against  unfaithful  officers 87,  177,  194 

to  restrain  unlawful  acts  of  officers... 87  and  note,  310 

to  receive  loan,_  nature  of. 20,  88,  96,  98,  99,  469 

depends  upon  ability  to  give  se- 
curity   .":..    96 

being  highest  bidder,  to  receive  loan 89,  95,  97 

applying  for  loan,  to  preference  over  outside  in- 
vestments   89-94 

to  enforce  such  right 94 

to  sue  for  refusal  of  promised  loan 257 

see  Loans  or  Advancements. 

to  apply  to  chancery  to  prevent  departure  from 

lawful  business 310 

to  control  stock  pledged 475 

whether  vested  can  be  disturbed  by  by-law 269 

to  withdraw,  general  discussion  of  {see  WiTh- 

DRAWAi<) 99-114,  447 

absolute  under  statutes 104 

regulated  by  law  in  force  at  time 

of  incorporation 104 

cannot  be  regulated  contrary  to 

statute  or  charter 104 

nor  capriciously  denied  by  direct- 
ors   107 

borrower  surrenders 121,  447 

defeated  by  fines,  &c.,  standing 

against  member 131 

an  incident  to  membership 447 

of  borrowers,  general  discussion  of 121-154 

being  pledgors  of  stock,  to  vote 86,  123,  475 

to  hold  office 123 

to  appropriate  stock-payments  to  debt,  after  de- 
fault  149,  150,  478-484 

to  make  tender  of  present  value  of  mortgage 152 

not     affected     by     impossibility    of   enforcing 

terms  of  loan :.... 55 

upon  forced  repaynjent 151 

of  voluntary  repayment  (see  Repayment)...  128,  397 
to  appropriate   stock-payments  to 

debt 130-136, 

151. 152.  47M84 
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of  borrowers,  of  voluntary  repayment    may  be  denied  until 

1       fines,  &c.,  paid 131 

construction     of     provisions    for, 

favors  member 138 

as  existing  at  time  of  loan,  how  far 

may  be  varied , ..141-142 

an  incident  to    membership,    but 
not  secured  by  contract  of  loan,  397 

of  pledgor  of  stock  to  vote 86,  123 

to  control  stock  pledged 123,  475 

of  withdrawing  members,  absolute,  to  share  of  profits,  when...  103  n. 
rights  of  membership  cannot  be  exercised 

by 109-110 

to  proceed  to  j udgment  against  society 1 1 1 , 

115-117 

of  infants  and  married  women  as  members 47 

of  executor  or  administrator  of  deceased  member' 55 

of  minority  to  insist  upon  continuance  of  society 147 

of  owner  of  stock  to  sue  society  for  refusal  to  transfer 57, 

258  and  note,  473,  474 

of  salaried  officer  improperly  removed  to  sue  for  salary  215 

of  officer  to  vote  generally  cannot  be  restricted  to  casting  vote,  266 

once  vested,  how  affected  by  later  by-law ■■.'. 268-269 

of  society  to  maintain  suits  and  actions  {see  Actions) 240-242 

to  reserve  interest,  involved  in  right  to  loan 324 

to  compromise  with  its  members..; 325 

to  take  s^ecurity  involved  in  power  to  make  loan 433 

to  contract  to  effect  insurance  {see  Powers) 233  n. 

acquired  before  incorporation,  how  affected  by  in- 
corporation   550 

and  responsibilities,  society  bound  to  respect  and  observe  two 

classes  of '. 504 

RULE 

for  computing  present  value  of  mortgage 130-131,  134-136, 

149.  151.  339.  386,  415-416,  442-443.  444.  445 
for  repayment  in    absence  of    by-law  and  statute    regula- 
tion  130,  131 

in  England 134-136 

in  America 137 

same  at  law  as  in  equity 445 

for  stating  preliminary  account  upon  foreclosure  in  equity  {see 

PrEuminary  Account) 151 

to  be  observed  in  enactment  of  fines 418-426 

RULES  OF  SOCIETY  (Articles  or  Constitution) 

importance  of  drawing,  with  care 29 

franiing  of 29 

adopted  as  basis  of  incorporation  binding  on  society 30 

what,  should  provide  for 51 

latitude  in  framing,  where  incorporation  is  by  patent  or  special 

act 36 
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latitude  in  framing,  where  under  general  law ,  36 

purpose  of  recording '. 39 

how  far  bindingon  depositors 56 

members  bound  to  obey 61,  260  ' 

even  where  charter  obtained  by  fraud 305 

or  character,  &c. ,  of  society  has  been  unlawfully  changed,  310 

made  after  notice  of  withdrawal 109-110 

illegal,  are  void  and  ground  of  forfeiture  of  charter  {see  By- 
Laws) 505 

unwritten ; 86  n. 

have  force  of  contract 141 

"RULES  FOR  THE  TIME  BEING  " 

submission  to,  how  construed...., 269 

RUMOR 

public,  is  not  notice  to  society^ 236 

RUNNING  OP  SOCIETY 
period  of :  see  Duration. 

s. 

SALARY 

see  Compensation. 
SALE 

see^vDiciKL,  Sai,e;  Sheriff's  Sai,e. 

statement  of  preliminary  account  as  basis  of,  on  foreclosure  in 

equity 151 

on  mortgage  of  infant  when  set  aside 47  n. 

arrested  where  period  of  default  not  properly 

shown 244 

prevented  after  decree  by  payment  of  arrears' 

found  by  preliminary  account 445 

when  mortgagee  in  possession  cannot  claim  costs 

of ^^  449 

by  attorney  not  named  thereiii  void 451 

who  may  be  appointed  trustee  in  mortgage  to  make,  on  de- 
fault, &c 451 

of  stock  and  application  of  proceeds  to  borrower's  indebted- 
ness, who  may  claim  {see  Marshai,i,ing  of  Assets) 484 

of  stock  for  non-payment  of  taxes,  estoppel  from  contesting 

validity 238  n. 

under  power  in  usurious  mortg'age 362 

SATISFACTION 

of  mortgage  when  void 156 

SAVINGS  INSTITUTIONS 

building  associations  are  not  mere 92 

SCIRE  FACIAS  SUH  MORTGAGE 

writ  of,  must  show  default  and  present  right  of  action 244 

clause  for,  on  default,  in  married  woman's  mortgage  good 317 

nature  of  proceeding  on.... » 521 
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SCOTLAND 

fupds  of  society  in,  liable  for  damages  to  member  injured  by 

officer's  violation  of  rules 194  n. 

suretiesin,  discharged  from  official  bond  by  neglect  of  society...  203  n. 
SEAL 

corporate,  president  custodian  of. 171,  220 

society  may  authorize  any  person  to  affix 220 

what  is 220 

affifting  of. 220-223 

formalities  of  execution  of  instrument  under 220-222 

use  and  effect  of 220,  221 

where  required 221,  223 

affixing^^of,  to  instrument  makes  its  specialty 221 

effect  of,  on  negotiable  note 221 

appointment  of  agent  need  not  be  under.... 221,  228 

does  not  prove  itself. 222 

what  is  a  sufficient ■. 222 

custody  of,  to  be  provided  for  in  rules 222 

authentication  of....... 222,  223  n. 

appointment  of  attorney  under 241 

necessity  and  signiiicance  of,   in  corporate  con- 
tracts  r-    223 

one  sufficient  where  several  persons  appointed  to  sell  land 220  n. 

SECOND  MORTGAGEE 

right  of,  to  marshal  assets 485-491,  493-494 

deny  corporate  existence  of  first 535  n. 

SECONDARY  EVIDENCE 

admitted  on  failure  upon  notice  to  produce  primary 185 

see  Evidence;  Minutes;  Proof, 

SECRETARY 

payment  of  dues,  to  instead  of  treasurer 63 

fuUctions,  liabilities,  etc.,  of 174-175 

contract  of,  for  necessaries  binds  society 174 

when  not  binding  on  society 174 

to  effect  insurance,  when  binding  on  society 233  n. 

liability  of,  for  not  keeping  proper  minutes , 184 

embezzlement  by 207 

,   powertobindsocietywheremanagestransaction..i74(arfrfif«rfa),  233 

of  unincorporated  society,, powers  of. 549 

see  Minutes;  Misrepresentations. 

SECURITIES 

inspection  of,  by  auditors  to  be  provided  for  in  articles 54  (7) 

prohibited  by  charter  not  void 281,  312  and  note. 

what,  society  may  take  for  loans 312 

offered  for  loan,  solicitor's  disapproval  of. 96,  257 

of  borrowers,  assignment  of  by  society 298 

pursuit  of  different,  simultaneously 393 

concentration  of,  and  stock  in  one  person  dissolves  society 502 

marshalling  of. ' 485-494 

of  two,  for  same  debt  each  must  bear  its  share.^ 486  n. 

of  unincorporated  society,  how  held 548 
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SECURITY 

for  loans,  &c. ,  to  be  provided  for  in  articles ; 31  (5) 

borrower's,  stands  for  dues,  &c.,  after  repayment  of  loan  se- 
cured  67-69 

intended  to  be  for  society's  duration,  although 
otherwise  written 125  «.,  383,  449 

form  of,  does  not  affect  rule  as  to  repayment 133 

joint,  of  self  and  outsider 392 

right  to  receive  loan  depends  upon  ability  to  furnish 89,  96 

discretion  of  society  as  to 96 

of  directors  as  to 96,  312 

customary,  in  building  associations 96,  312,  390 

no  equities  arise  against  society  for    departing 

from 96,  390-391 

society  may  take  any 390-391 

powers  implied  in  right  to  take  any  particular 312  n. 

forbidden  by  charter  may  be  enforced  {see  Securities) ..3 12  and  note. 

whether  society  may  advance  funds  on  personal 312 

of  non-members  may  be  taken  for  member's  debt 313 

of  wife  for  husband's  loan,  extent  of. 319 

joint,  of  member  and  outsider 392 

substituted  for  one  usurious  is  also  usurious 367-368 

right  to  take,  implied  in  power  to  loan 390 

its  nature  and  kinds 390-392 

assignment  of  stock  absolute  on  face  may  be  shown  to  have 

been  merely  as  collateral 390  n. 

rights  of  members  over  stock  pledged  as  collateral 475 

in  what  sense  mortgage  is  a  collateral 446 

see  Mortgage. 

for  faithful  performance  of  oflScial  duties 199-205 

see  Sureties. 

SEI^KIRK'S,  EARIy  OF 

building  association  not  the  first  known 5  n. 

SEPARATE 

consent  of  directors  to  corporate  act,  legality  of. 185^ 

estate  of  wife  may  be  mortgaged  for  husband's  undertakings 
with  society 319 

SERIAL  SOCIETIES 

description  of ;. 24 

apportionment  of  profits  among  the  series  in 24 

apportionment  of  profitsand  losses,  how  made 24,  180  n. 

are  limited  as  to  duration : 26 

yet  belong  to  clasfe  of  permanent  societies 26 

repayment  of  loans  in 154 

rights  and  liabilities  of  members  in,  first  referable  to  societies,  154 
accounts  of,  how  kept 154  n. 

SERIES 

apportionment  of  profits  among  the  series 24 

and  losses,  how  made 154  n. 

each  constitutes  separate  association..... 26 
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stock  in  one,  not  set-oflF  against  debt  in  another 154  n. 

member  may  compel  settlement  of,   in  equity  when  stock 

reaches  par 513  n.,  517 

"SERVANT" 

meaning  of,  in  criminal  procedure 208 

SERVICE  OF  WRIT 

proof  of,  by  initials 243 

SERVICES 

members  owe  society  their  personal. 62,  76,  212 

how  compelled  to  render 76 

compensation  for,  of  oflScers  and  agents  (see  Compensation), 

209-216 
before  organization,  society  not  chargeable  with,  after  incor- 
poration   213 

where  assutnpsii  for,  lies 213  «. 

SET-OFF 

against  withdrawing   member's    claim,   losses    before  with- 
drawal are.. 78 

after  withdrawal  are  not 254 

losses,  to  be,  must  be  proved  by  society 254  n. 

against  society,  withdrawal  balances  assigned  to  members  are,  112 
against  liability  for  corporate  debts,  member's  claim  as  cred- 

-  itor  of  society  is 83 

against  withdrawal  balances  acknowledged  due  to  withdraw- 
ing members  and  assigned  to  others,  society  has  no 256 

SETTLEMENT 

of  accounts  of  society  and  members,  none  until  dissolution, 

100,  125,  129,  332,  339,  477,  482 
see  Account;  Compromise;  Profits. 

of  affairs,  member  may  compel,  when  stock  at  par 516-517 

what  determined  in  suit  in  equity  for 155  n. 

power  of  society  to  make,  after  expiration  of  char- 
ter   520 

which  will  bar  defence  of  usury 370,  371 

SHARE  OF  STOCK 

what  is,  inlaw 461-466,  469 

SHAREHOLDERS 

see  Members. 
SHARES 

what  meant  by,  in  building  associations 12 

"par"  or  "paid-up,"  value  of. 12 

' '  paid-up, ' '  in  permanent  societies 23 

in  serial  societies,  issue  of 24,  25 

number  and  par  value  of,  to  be  set  forth  in  articles 31  (2) 

conditions  of  issue  of,  to  be  set  forth  in  articles 31  (3) 

amount  receivable  as  loan  or  advance  on,  to  be  set  forth  in 

articles '. 31(5) 

no  restriction  upon  member's  right  to  hold  more  than  one, 
unless  by  statute,  &c.... 86  and  note. 
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value  of,  for  withdrawal  (j««  WiThdrawai,) 102,  103 

for  application  to  indebtedness  (see  Appi,icaTion  ) , 

480-482 

assignment  and  transfer  of  (j««  Transfer.) 470-474 

borrower    may    make,    of,    subject    to    society's 

lien 123,  475 

SHERIFF'S  SAIvE 

under  mortgage,  discharges  lien  thereof. 446 

remedy  where  proceeds  of,  insufficient  to  cover  whole  sum 

due '. 446 

purchaser    at,   whether,  may  set  up  usury   in   prior  mort- 
gage  374-376 

SIC  UTERE  TUO,  UT  ALIENUM  NON  LAEDAS 486 

SIGNATURE 

want  of  one,  required  to  certificate  of  incorporation,  fatal 188 

defect  of,  in  certificate  does  not  avoid  charter  collaterally....  537 
of  president   and  secretary    should    accompany  affixing  of 

seal 221 

of  constitution  and  by-laws  a  mere  formality 62 

does  not  prevent  alteration 260  n. 

of  minutes  when  not  necessary  to  validity  of  directors'  acts....  184 

SIGNIFICANCE 

of  seal  in  corporate  contracts 223 

of  stipulation  for  payment  of  dues,  &c.,  in  mortgages 382,  383 

SIGNING 

of  constitution  and  by-laws  a  mere  formality 45 

of  minutes  when  not  necessary  to  validity  of  directors'  acts....  184 

of  agreement  as  prerequisites  to  valid  loan 250 

SMAIvI.  AND  FREQUENT  PAYMENTS   ' 

importance  of,  in  building  associations 332 

SOLICITOR 

disapproval  of  security  by 96,  257 

functions,  duties  and  liabilities  of. 196-198 

see  ATTORNEY. 
SOUTH  CAROLINA 

cases  on  theory  of  loans  or  advancements 358 

SPECIAL 

act  of  legislature,  incorporation  by 34,  36 

criterion  of  legality  of  constitution  and  by- 
laws under 36 

arrangements  changing  value  of  stock,  effect  of 145,  146 

for  withdrawal,  when  binding  on,  society 143-144 

terms   of  repayment,    members  must  consent  to,   to  claim 

benefit  of. 145 

when  members  repudiating,  may  have 

benefit  of 146 

cannot  be  forced  upon  members 145 

society    may   make,   with  borrowers, 

325-326 


666  INDEX. 

S'P'BClPi.l,— Continued. 

meeting,  wbat  business  to  be  transacted  at 158,  161 

what  is ' 158 

notice  of,  to  be  given  to  all  members 160 

duty  of  officers  in  calling 160 

regularly  called,  may  be  adjourned 161 

adjourned,  powers  of ..   161 

'  of  directors 181 

SPECIALTY 

affixing  of  seal  makes  instrument  a 221 

SPECIFIC 

sum,  real  meaning  of  obligation  given  for  repayment  of. 129, 

'  133. 436-438 

powers,  want  of,  as  claimed  under  charter  may  be  shown  from 

charter 541 

estoppel  against  party  denying  society's  right  to  as- 
sume  , 544 

SPECULATION 

impropriety  of  society's  engaging  in 93 

in  real  estate  [see  Reai,  Estate) 304,  305  n. 

in  stocks ,. 323 

STAMP-DUTY 

exemption  of  building  association  mortgages  from,  in  Eng- 
land, how  construed 460 

STARR-BOWKETT  SOCIETIES 

description  of. 22 

excessive  interest  on  loans  in 22 

STATE  (At^torney-Generai,) 

may  interfere  where  incorporation  irregular  or  fraudulent 40 

may  forfeit  society's  charter  for  illegal  exercise  of  powers 278, 

279,  328 
for     unlawful     departure     from 

powers  granted 328,  504 

alone  can  enforce  forfeiture  of  charter  for  misbehavior  of  so- 
ciety  507,  539 

grounds    for    such    interference  must  be  public,   not  mere 

private  wrongs 507 

alone  can  impeach  corporate  existence 535 

see  NuL  TiEi<  Corporation;  Quo  Warranto. 

STATED  MEETING 

see  Directors;  Corporate  Meeting;  Meeting. 

of  society 158 

directors 180 

STATES 

reservations  legalized  in  the  several,  in  building  association 

loans 394 

decisions  of  the  several,  as  to  theory  of  loans  or  advancements: 

see  the  names  of  the  several  states,  etc. 
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STATUTE 

repeal  of,  by  implication 32  n.,  37  «.,  43  n. 

constitution  must  conform  with  terms  of. 33 

incorporation  under  general 33,  36-41 

powers  of  building  association  under 218 

spirit  of,  mugt  be  considered  in  determining 262 

charter  under  general,  not  conclusive  as  to  society's  powers...  284 

misreciting  date  of  act  amended 44  {addenda) 

unincorporated  society  cannot  claim  benefit  of 548 

STATUTE  OF  FRAUDS 

auctioneer  may  sign  memorandum  required  by,  to  bind  pur- 
chaser   228 

STATUTES 

functions  of  legislature  and  courts  respectively  as  to 43 

retro-active  and  expository 43 

aflfecting  remedies  only 44 

what,  must  be  considered  in  passing  valid  by-laws 261 

curative,  constitutionality  of. 542 

regulating  building  associations,  unincorporated  societies  can- 
not benefit  by 548 

STATUTORY 

guarantee  of  right  and  terms  of  withdrawal,  imperative 103 

limitation  upon  funds  available  for  withdrawals 114-115 

regulations  of  loans  apply  to  members  only  {see  STrangbrs),  315 

terms  of  withdrawal;  force,  &c.,  of 114-116 

repayment 137-140 

STAY  OF  EXECUTION 

discretion    of  court  as  to,  against  society  by  withdrawing 

member 115-116,  512  n. 

where  period  of  default  not  properly  averred ,244 

STOCK  IN  BUIIvDING  ASSOCIATION 

definition  of. 461 

general  discussion  of 461-495 

common  stock .' 461 

prepayment  of 461,  464 

paid-up,  prepaid 462 

priority,  preference 462 

income,  dividend  bearing 463,  464 

classification  according  to  amount  of  dues  payable 465 

acquisition  of 466 

definition  of  shares  of 469 

must  be  all  subscribed  before  holding  individual  subscribers, 

unless  waived 64,  466-467 

member  entitled  to  hold  more  than  one  share  of 86  and  note. 

member's  interest  in,  is  measure  of  loan  grantable  to  him 98 

held  by  borrowing  member  may,  for  purpose  of  distribution, 

be  considered  as  sunk  and  extinguished 382-383 

expiration  of  charter  when,  at  par 498 

application  of,  to  debt  extinguishes  membership  of  borrower,  448 
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application  of,  to  debt  when  compelled  on  doctrine  of  mar- 
shalling of  assets 485-494 

see  Marshai,i,ing  of  Assets. 

assignment  and  transfer  of 470-474,  476 

of,  absolute  on  face  may  be  shown  to  have  been 

merely  as  collateral 390  n. 

effect  of  double .' 483 

concentration  of,  and  securities  in  one  person's  hands  dis- 
solves society  502 

forfeiture  of,  general  discussion  of. 72-75 

is  forfeiture  of  membership 75 

when  society  estopped  from  claiming 150 

does  not  take  place  until  declared 74,  150 

waiverof 56,  59,  72-75,  181,  432 

without  credit  on  loan 149,  274,  477  «. 

see  Forfeiture.  , 

hypothecated,  purchaser  of,  cannot  coihpel  society  to  resort 

to  mortgage 484 

member's  rights  over 475 

lien  of  society  upon 66,  /[t 5  and  addenda 

limitation  upon  number  of  shares  to  be  held  by  one  person, 

281,  284 

maturity  of,  burden  of  proof  of,  when  on  borrower 248,  519  n. 

rights  of.members  upon 117-118 

borrowers  upon 155-156 

right  of  member  to  petition  for  winding  up  on, 

516,  517 

financial  condition  necessary  in  order  to 518 

difficulty  in  ascertaining  exact  period  of. 518 

tnisappropriation  of,  society's  liability  for 238 

"net  value  "of 474  n. 

owners  of,  must  procure  transfer  on  books 57 

ownership  of,  constitutes  membership  in  society 45 

oi  feme  sole  member  at  common  law  upon  mar- 
riage      51 

stock-book  primary  evidence  of 57,  471 

as  between  claimants  may  be  determined  by 

possession,  &c 57,  472 

evidenceof-- 57,  471,  472 

pledged,  purchaser  of,  cannot  compel  society  to  resort  to 

mortgage '. 484 

member's  rights  over ; 475 

property  in,  nature  of 469 

"redeemable  " 99  n. 

sale  of  under  usurious  mortgage 362 

subscription  for,  how  far  conditional 64,  461-466 

when  only,  becomes  absolutely  binding 64, 

461-466 

waiver  of  implied  condition  in 64,  281,  467 

taxation  of 495 
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title  to,  borrowing  member  does  not  lose  his 123 

traffic,  society  cannot,  ju  its  own .....297,  325 

in  stock,  what  is  and  what  not 326 

transfer,  owners  must  procure  on  books 57 

refusal  by  society  to  make,  action  for 57, 

258  and  note,  473-474 

whilst  member  in  arrears 66  and  addenda. 

liability  to  contribute  to  losses  not  evaded  by 77 

cannot  be  made  by  withdrawing  member.. 109-110 

borrower  ipay  make,  subject  to  society's  lien 123 

and  assignment  of,  general  discussion  of. 470-474,  475 

value  of,  member  cannot  sue  at  law  for  paid-up 118,  255 

change  in,  effect  of,  on  borrower's  liability 145, 

146,  523-531 
not  a  subsisting  claim  in  member  against  society  be- 
fore wiflding  up 255 

value  of  "  net, " - 474 '?• 

for  purpose  of  application  to  loan 480-482' 

how  made  up 481,  482 

difficulty  in  ascertaining 481,  482,  516 

rights  of  members  when  stock  reaches  par 516-517 

financial  condition  necessary  to  produce  par 518 

withdrawal  of,  not  allowed  whilst  member  in  arrears 66 

stops  right  to  transfer 109-110 

works  surrender...., 109-110 

member  may  assign  balance  due  upon 109-110 

je«  Appwcation  OF  Stock;  Attaching  Creditor;  Capitai,; 
Capitai,  Stock;  Marshai,i,ing  of  Assets;  Merger; 
Sharks;  Transfer;  Value;  Withdrawai,. 

STOCK-BOOK 

primary  evidence  of  membership 57,  471 

transfer  of  stock  must  be  made  on .' 57,  471 

society  neednot.look  beyond,  for  owners  of  stock 57 

action  against  society  for  refusal  to  enter  transfer  on  57, 

258  and  note,  473-474 

provisions  for  transfer  on,  how  construed 471 

s^e  Corporate  Books. 

STOCKHOLDERS 

see  Members. 

STOCK-INTEREST 

extent  allowable  to  any  individual  member 86 

of  member  is  basis  of  his  rights  (i^tf  Forfeiture) 122 

see  Rights  of  Members. 

STOCK-PAYMENTS  {see  DuES) 

installments,  subscriptions,  dues,  what  meant  by 382-383 

amount  and  details  as  to,  to  be  set  forth  in  articles 31  (4) 

property  in loi  n.,  207  n. 

society  receiving,  when  estopped  from  denying  payer's 
membership 58,  150,  448 
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duty  to  make,  not  removed  by  misbehavior  of  other  members,     63 
nor  by  illegal  acts  of  society  or  officers.  . .  .146,  282, 

303.  305.  310 

nor  suspended  by  pendency  of  suit 70,'  147,  253 

is  independent  of  obligations  as  borrower 383 

is  absolute  to  end  of  society's  existence 63 

•  ceases  only  with  merhbership 63 

but  does  not  continue  after  dissolution 523 

enforced  upbn  mortgage  after  repayment    of 

loan 67 

duty  to  rnake,  regularly... 412 

ceases  upon  forfeiture  of  stock. . : 75 

are  to  be  made  in  cash  only 63,  173  «.,  203,  412  n. 

time  and  place  and  recipient 63 

made  otherwise  not  binding 63 

society  may  maintain  assumpsit  for 64,  476 

need  not  give  notice  of,  When  due 65,  476 

in  arrears,  lien  on  stock  for 475  and  addenda,  515 

stipulation  for,  the  differentia  of  building  association  mortgage,  438 

covenants  as  to,  in  mortgage ■. .  439 

'    may  be  appropriated  to  liquidation  of  indebtedness 130-132, 

149-150 

in  same  series 154  n. 

but  are  not  directly  applied  thereto 477 

are  not  ipso  facto  payments  to  the  loan 385,  44S,  458  «,, 

477.  479-482.  487.  490 

not  even  in  unincorporated  societies 548 

see  Marshai,i.ing  of  Assets. 

STOCKS 

speculation  in,  by  society  illegal 323 

STRANGER, 

postponed  to  member  desiring  loan  or  advancement 9°.  94 

security  of,  may  be  taken  for  member's  liabilities 313 

and  of  member  jointly 392 

securing  member's  loan  not  entitled  to  notice  of  default 313  n. 

loan  to 90.  315 

estopped  from  setting  up  defence  of  illegality  of  loan. .......  314 

and  persons  not  sui  juris,  loans  to 314-319 

what  society  can  recover  on  loan  to 314-317 

who  included  in  classof 1 317 

not  bound  by  rules,  &c.,  applicable  to  member's  only 315 

how  society  ought  to  be  permitted  to  lend  to 315 

mere,  cannot  compel  application  of  stock  to  debt 484 

see  Marshai,i.ing  of  Assets. 

mortgages  by,  when  exempt  from  taxation 460 

cannot  ask  for  appointment  of  receiver  for  insolvency 512-513 

nor  petition  for  winding  up  on  maturity  of  stock 517 

SUB-AGENTS 

contracts  of,  not  binding  on  society  where  delegation  of  powers 
to,  improper 183  n 
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SUB-DIVISION 

of  dues  including  interest  or  redemption  money,  so  as  to  im- 
pose separate  fines  for  default,  illegal 427 

SUBMISSION  ' 

to  by-laws  required ,260  {see  174,  addenda) 

SUBROGATION  [see  Marshali,ing  of  Assets) 486,  489 

SUBSCRIPTIONS  [see  DuES) 

stock-payments,  installments,  dues,  what  meant-by 382-383 

to  stock  how  far  conditional 64,  461,  466,  467 

deficient,  of  capital  stock  when  waived  as  a  defence 281 

and  note,  467 

payable  in  cash  only 203,  412  n. 

society,  may  maintain  assumpsit  for 64,  476 

SUBSTANCE  OF  CONTRACT 

court  must  look  at 357,  358,  364  «.,  367  n. 

SUBSTITUTION  OF  PARTIES 

necessary  where  society  expires  pending  the  suit 521 

SUCCESSION 

see  PERPETTjAi,  Succession. 

SUI  JURIS 

loans  to  persons  who  are  not 317-319 

SUIT 

see  Actions. 

right  and  liability  of  society  of  and  to 217,  240-242 

costs  in,  for  redemption  and  foreclosure. 152 

right  of,  cannot  be  denied  collaterally 544 

SUM 

being  fixed  in  mortgage  for  repayment,  significance  and  ad- 
vantage of 129,  133 

"  SUM  PAID  OR  ADVANCED  " 

construction  of '.....  396 

SUPREME  POWER 

in  society  vested  in  corporate  meeting 157 

SURETIES 

on  oiEcial  bonds,  general  discussion  of 199-205 

in  procuring,  principal  is  not  society's  agent 200 

contract  of,  by-laws  enter  into 201 

directors  may  become 202  n. 

not  discharged  by  neglect -of  society  to  enforce  its 

rules 203 

except  in  Scotland •  203  n. 

contract  between,  and  society ' 203 

measure   of  liability  of,   where  treasurer  receives 
mere  promises  to  pay  fines  and  dues,  instead  of 

cash 203  n. 

not  bound  where  officer's  election  void 219 

liabilities  of,  strictty  confined  to  terms  of  bond,  204-205 
when  held  on  continuing  guaranty 204-205 
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of  treasurer  liable  if  he  receives  aught  but  cash  for  fines  and 

dues 173  «.,  203,  476  n. 

of  borrowers  cannot  defend  on  ground  of  society's  abuse  of 

power  in  making  the  loan 281 

nor  because  borrower  allowed  to  hold  more  than 

maximum  number  of  shares 281 

may  set  up  usury  as  a  defence 374 

entitled  to  subrogation  to  society's  rights  against 

borrower 4^4  '^• 

rights  of,  superior  to  attaching  creditor  of  bor- 
rower    484  ^■ 

may  compel  application  of  stock  to  debt 484 

of  mortgage  debt  bound  by  its  terms 397 

against  liens  discharged  by  merger  of  mortgage  in  ownership 
as  to  losses  subsequent  thereto 204  n. 

SURPLUS 

funds,  ipropriety  of  investment  of,  in  real  estate,  &c.,  depends 

upon  society's  statutory  powers 94 

investment  of. 305  n. 

assets,  borrowing  member  entitled  to  share  in 382-383 

accumulated,  what  is,  for  purpose  of  taxation 495 

SURRENDER  OP  FRANCHISE 

dissolution  by 499-500 

when  implied 502 

non-user  is  not  ipso  facto 502 

effect  of,  on  contracts  of  bori'owers 523-531 

SURVEYOR 

functions,  &c.,  of 198  n. 

must  look  to  corporate  funds  for  compensation 216 

SURVIVAL 

of  authority  between  agents 237 

SUSPENSION 

of  interest,  fines,  dues,  &c.,  none  by  bringing,  pendency  or 

discontinuance  of  suit 70,  152,  388,  432 

of  society,  what  amounts  to  total 502 

appointment  of  receiver  is  more  than 527 

of  society's  operations,   temporary,   effect    upon  borrower's 
contracts , 533,  534 

T. 

TAX  COLLECTOR 

see  County;  Injunction;  Taxation. 
TAXATION 

remedy  for  illegal,  against  collector 459 

of  building  association  mortgages 458-460 

exemption  of,  from 459-460 

what  included  in  assessment  of  society's  property  for, . . .  .457-458 

on  capital  stock , 495 

and  accumulated  surplus,  basis  of 495 
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TAXES 

covenants  to  pay,  properly  inserted  in  building  association 
mortages 394,  439  n.,  449 

TEMPORARY 

loans  to  society,  legality  of. 297 

suspension   of  business  does  not  abrogate   borrowers'    con- 
tracts  533-534     ^ 

TENDER 

of  money  due  on  building  association  mortgage,  what  is 152, 

253.  454   ' 

right,  terms,  and  effect  of 152,  153,  253,  388 

refusal  of,  makes  society  liable  for  costs  and  stops  interest. . .   153 

after  suit  brought  must  be  with  accrued  costs 153 

society  entitled  to  decree  after  refusal  of 153 

when  unnecessary 454 

see  Costs;  Decree;  Interest. 

TENNESSEE 

cases  on  theory  of  loans  or  advancements ; 344 

TERMINATING 

society,  description  of 18 

TERMINATION  OF  SOCIETY  {see  Dissoi<ution) 496-531 

time  and  manner  of,  to  be  provided  in  articles 54  (10) 

TERMINOLOGY  IN  BUILDING  ASSOCIATIONS 12-15,  18 

"advanced  "member 13 

"  back-payments  " 18 

"bonus" 13 

"  book  value  " 464  «. 

' '  borrower  " 13 

"  bought  out " 13 

"  capital  stock  " 12 

"dues " 12 

"earnings": 12  «.,  327  n. 

" fines  ". 413-414 

"income" ' 12  «. 

"installments" 12 

"  investors  " '. . . . .     13 

"  liabilities  " 12  «. 

"  loan  " ■ 13 

"  par  or  paid-up  value  "..... 12 

"premium  " 13,  399 

"  redeemable  " ., 99  '^• 

"  redeemed  " , 13 

"shares" 12,  469 

"stock  " " 461 

"  stock-payments  " .  . . , 12 

"subscriptions " 12 

"winding-up  " 14 

"withdrawal " 14 

"  withdrawal-notice  " 14 

descriptive  names  of  building  associations 15 
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TERMS 

of  officers:  see  OFmcBRS. 

of  statute,  constitution  must  comply  with 33 

of  loan,  impossibility  of  enforcing  does  not  effect  rights  of 

borrower  as  member 55 

of  withdrawal 102,  103 

deviating  from  statute,  when  binding 105 

of  repayment  in  the  absence  of  statute  or  by-law  thereon. .  130,  131 
see  Loans;  Repayment;  Withdraw ai,. 
TERRE-TENANT 

whether  may  set  up  iisury  as  defence  to  prior  encumbrance. . 

374-376 

cannot  set  up  usury  after  verdict  and  before  judgment 377 

.ff^ Junior  Encumbrancer;  Purchaser;  Vendee. 
TESTIMONY 

see  Evidence;  Paroi,;  Proof. 
TESTS 

by-laws  imposing  additional,  on  voters,  void 266 

TEXAS 

cases  on  theory  of  loan  or  advancement 362 

THIRD  PARTIES 
see  Strangers. 
TIMBER 

when  mortgagee  in  possession  may  fell 449 

TICKET  ' 

defeated  by  improper  rejection  of  votes,  court  cannot  declare 

elected '.   164 

containing  less  names  than  required,  good;  more,  void 166 

TIME 

for  payment  of  dues  to  be  set  forth  in  articles 31  (4) 

also  for  payment  of  interest 31  (5) 

also  for  nomination  and  election  of  officers 31  (6) 

also  for  annual  meeting 31  (8) 

for  repayment  of  loan  being  specified  in  security  does  not  af- 
fect its  nature 133,  434-438 

specification  of,  effect  of 335 

TITLE 

choice  of :  ^ee  Name. 

to  stock  remains  in  borrower ■ 123 

see  Transfer. 

of  society's  real  estate  sometimes  vested  in  trustees 195 

property  always  so  vested,  if  unincorporated 548 

vests  in  surviving  or  new  trustees  without  assign- 
ment  195,  219 

so  also  upon  incorporation  of  unincorporated  so- 
ciety   550 

in  examining,  of  real  estate,  solicitor  cannot  rely  on  extract  of 

a  will 197 

charge  for  examining,  does  not  render  loan  usurious 196  ». ,  379 

equitable,  mortgage  of 433  » , 
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mortgagee  in  possession  may  add  expenses  for  maintaining,  to 

debt 449 

of  property  of  unincorporated  societies  taken  by  trustees 548 

eifect  of  flaw  in,  on  rights  of  mortgagee  in  possession 449 

TORTS  AND  MISREPRESENTATIONS  OF  AGENTS 

when  society  liable  for .....; 238 

ratification  of ". 238 

innocent  party  suffering  by,  may  look  to  society,   though 
equally  innocent 238 

TRAFFICKING 

in  its  own  stock  is  illegal  in  society , . . . .  297,  325 

what  is  and  what  not 326 

TRANSACTIONS 

minutes  of  directors' 184 

TRANSFER  OF  STOCK 470-474 

must  be  made  on  corporate  books 57 

where  member  in  arrears,  may  be  refused 66,  131 

but  must  be  allowed  upon  payment  thereof 472  «,,  (475  n. ) 

liability  to  contribution  cannot  be  evaded  by. . .         77 

,    withdrawn  member  cannot  make 109-110 

limitation  upon  borrower's  right  to 126,  475  {addenda) 

•  action  against^society  for  refusal  to  make 258,  473-474 

mandamus  to  compel 473 

method  and  formalities  of 470 

by  power  of  attorney  signed  in  blank 470,  471 

on  corporate  books,  effect  of  rule  for 471 

is  merely  directory 471 

is  intended  for  protection  of  society 471 

cannot  be  unreasonably  impeded  by  society 471 

society's  right  to  charge  fee  for , 472 

no  credit  demandable  by  borrower  for  such  fee I39'2. 

when  no  such  fee  collectible 472 

not  entered  on  books  is  merely  an  equitable  assignment. 471 

but  good  against  all  but  innocent  purchasers 471  n. 

arid  good  against  attaching  creditor. 471  and  note. 

holder  of  stock  may  demand,  on  books 472 

remedy  for  refusal  by  society 473 

may  be  prohibited  whilst  society  has  lien  on  stock,  475  {and addenda") 
by    borrower,   when   pledged  as  collateral,    to  third  party 
(double  assignment)   destroys  his  right  of  applying  it  to 
loan  contrary  to  assignee's  interest 483 

TREASURER 

functions,  liabilities,  &c.,  of 172-173 

formerly     in    England     exercised,,   by 

trustees 172  n. 

of,  merely  ministerial 172-173 

advancement  by,  of  members'  dues 172  «.,  176,  177  n. 

warrants  on,  to  be  signed  by  president 171 

obliged  to  give  bond 172 
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not  liable  for  moneys  lost  without  negligence 173 

cannot  recover  against  society  moneys  paid  without  warrant 

for  illegal  purposes 172 

is  not  personally  liable  for  payments  made  on  warrant,  though 

for  illegal  purpose 172 

is  liable  for  misappropriation  by  clerk , 173 

must  take  cash  only I73>  203,  412  «. 

may  be  director 187 

has  no  right  to  receive  aught  but  cash  for  dues  and  fines 203, 

412  n.,  476  n. 

measure  of  liability  of  sureties  of,  if  he  does 203  n. 

mortgagor,  when  may  be  treated  as  defaulter 246 

TRESPASS 

officer  de  facto  may  have,  against  others  claiming  to  be  a 

board  of  directors •■  168  n. 

of  agent,  society's  liability  for  (j^f  Torts) 238 

TRUST 

nature  of  relation  of,  between  society  and  its  membership 100 

TRUSTEE 

when  corporation  regarded  as,  for  creditors 84     ' 

what  is  valid  appointment  of,  in  mortgage,  to  sell 451 

TRUSTEE  PROCESS 

against  society  by  withdrawing  member 112  «. 

TRUSTEES 

not  properly  officers 170,  188 

now  generally  superfluous  and  discarded 170,  195 

in  England  formerly  had  functions  of  treasurer 172  n. 

in  What  sense,  are  officers 188 

functions  of , 195 

conveyance  of  assets  to,  on  dissolution 520 

omission  to  state  names  of,  in  certificate,   does  not  avoid 

charter  collaterally 537 

in  unincorporated  societies,  functions  of. 548,  549 

directors  are  in  a  sense,  for  stockholders 187 

extent  of  liabilities  of,  as  trusteesv  187 

(  N,  B. — Where  "  trustee  "  is  used  as  synonymous  with  "  director,"  as 
in  New  York,  see  Directors.  ) 

U. 

ULTRA   VIRES 

{see  Borrowing  Powers;  Misuse  of  Power  op  Lending; 
Prohibition;  Reai,  Estate;  Security;  Unanimous  Con- 
sent; Uni<awfui,  Acts.  ) 

acts,  afiecting  only  stockholders,  may  be  ratified 218,  277 

assent  of  members  not  presumed  to 157  n. 

of  agent's  powers,  effect  of. 231 

what  are 93,  276,  286-308,  311,  319,  327 
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ULTRA  VIRES— Continued. 

acts,  render  society  liable  to  forfeiture  of  charter 278,  328, 

in  taking  unauthorized  security,  eflFect  of. 281 

certain,  declared  to  be ...325-326 

do  not  avoid  charter  collaterally 539 

arrangements  which  are,  when  binding  on  society 141-144 

borrowing,  when  is 286-304 

by-laws 104  n. 

which  are,  do  not  avoid  charter  collaterally 538 

compromise  between  member  and  society  is  not 82,  325-326 

contracts,  of  agents,  when  void  and  when  voidable 233 

directors  if  personally  liable  for,  cannot  ask  con- 
tribution from  members 307 

of  secretary  which  are,  do  not  bind  society. 174-175 

of  directors  cannot  be  enforced  against  society 176 

personal  liability  of  agent  or  officer  for 176,  277 

debts  contracted,  can  never  make  society  insolvent 513 

discount,  allowing  of,  on  premium,  not 405 

discounting  paper  is,  and  ground  of  forfeiture  of  charter 505 

fixing  of  minimum  premium  is 409-411 

insurance,  contract  to  effect,  on  premises  mortgaged  is  pot 394  n. 

interest,  reservation  of,  on  loan  is  not 324 

lending,  what  is,  in  exercise  of  power  of 311-323 

to  other  corporations,  whether 321-323 

■  meaning  of  term  of 275 

minimum  premium,  fixing  of,  is 409-411 

plea  of,  society  estopped  from  setting  up,  after  settlement 

with  borrower 141-144 

meaning  of. ^ 222 

may  be  set  up  by  society  to  invalidate  instrument 

properly  executed 222 

who  may  set  up 278-285 

real  estate,  how  far  purchase  of,  is 303-308 

dealingin,  whether 505 

stock,  speculating  in,  is , 323 

trafficking  in  its  own,  is 297,  325-326 

warrant,  payment  by  treasurer  upon,  for  purpose  which  is, 

creates  no  liability  in  him 172-173 

withdrawals,  rules  as  to,  which  are 104-105 

UNANIMOUS  CONSENT  OF  MEMBERS 

required  to  ratify  acts  of  directors  or  agents  ultra  vires. ..218,  277, 

307  and  note. 
ratifies  acts  ultra   vires  as  between  society  and  directors  or 

agents 307 

whether  premature  dissolution  requires 499-500 

to  dissolution  may  be  inferred 502 

UNAUTHORIZED 

acts  of  agents  do  not  bind  society...... 231 

contracts  of  secretary  do  not  bind  society 172-173 

of  agents,  when  void  and  when  voidable 233 
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UNCERTAINTY 

an  element  in  building  association  loan 339 

in  rules  relating  to  fines  construed  in  favor  of  member 

419-421,  423 

in  provisions  for  repayment,  likewise 137,  138 

in  building  association  mortgage  (or  bond)  does  not  make  it 
void ;  440 

UNINCORPORATED  BUILDING  ASSOCIATIONS 

general- discussion  of.... 547-551 

are  partnerships ^ 547 

powers  of. 547-548 

government  of. 549 

loans  in 346,  354,  355,  361,  365,  548 

fines  and  premiums  in 548 

contracts  of,  not  aided  by  statutes .■ 548 

nor  by  subsequent  incorporation 548,  550 

incorporation  of,  effect  on  rights,  property,  &c. ,  previously  ac-     < 

quired 550 

by  existing  constitution  and  by-laws 35,  551 

UNITY  OF  CORPORATE  EXISTENCE 219 

UNIvAWFUI/ 

acts  of  officers,  right  of  members  to  restrain  [see  Directors; 

Officbrs).., 87 

of  society,  when  ground  of  forfeiture  of  charter..32S-326,  328 
departure  from  legitimate  functions,  effect  of,  on  corporate 

existence  and  obligations  of  members '  316 

practices  of  society,  what  are 93,  276,  286-308,  311-319,  325-327 

piirposes  of  building  associations ." 91 

UNMARRIED  WOMEN 
see  Feme  Soi,E. 

UNREASONABIvE 

bargain,  society  has  right  to  make -. 82  n.,  325  n. 

by-laws:  see  By-I/AW. 

restraints  upon  transfer  of  stock  improper." 472 

UNWISE  BARGAIN 

-right  of  corporation  to  make 82  n.,  325  «. 

USAGE 

where  admitted  as  explanatory.... 164 

and  custom  when  sanctioning  delegation  of   authority  by 

agent 237 

immemorial,  cannot  be  appealed  to  in  building  associations...  206  n. 
see  Custom;  Customary. 

USE  OF  COMMON  SEAI,  {see  Seai,) 220 

USER 

gives  corporation  no  exclusive  property  is  a  name  merely  de- 
scriptive of  locality 28 

USUAL  SECURITY 

in  building  associations  {see  Customary) 96,  312,  390 
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USURY 

definition  of. 367-368 

general  discussion  of. 367-379 

charges  for  negotiation  of  loan  and  examination  of  title  do 

not  constitute 196  n. 

exception  to  this  rule  as  to  corporation  officers 379 

is  no  defence  to  mortgage  on  ejectment 312  n. 

where  no  defence 312  «.,  370  371,  372 

cannot  be  set  up  by  deceased  married  woman's  next  of  kin....  318 

in  substance  of  contract  taints  its  every  form 344,  357-358, 

364  n.,  367  and  note,  368 

in  premium  left  to  jury 341,  354,  356 

in  building  association  loan  cannot  be  ascertained  without  ac- 
count of  losses  and  expenses 356 

theory  of  partnership  dealing  does  not  excuse 356  ».,  357  n. 

court  must  analyze  transaction  to  find 357,  364  n.,  367  n. 

l/ord  Coke's  caveata^Xo 344 

taints  security  in  hands  of  bona  fide  holder 368 

may  become  an  element  in  building  association  loan  367 

effect  of,  on  security 368 

paid  voluntarily  may  be  recovered 369,  370-371 

embraced  in  final  settlement  cannot  be  recovered 370-371 

merged  in  judgment  cannot  be  recovered 377 

after  verdict  and  before  judgment,  when,  cannot  be  objected 

to 377 

cannot  be  recovered  by  borrowing  member  in  North  Carolina,  372 
action  for  recovery  of,    must  be  brought  within  statutory 

period  373 

when  a  fraud  upon  creditors,  may  be  set  up  as  defence 373 

who  may  set  up,  in  security  as  a  defence 373-376 

whether  second  mortgagee  may  set  up,  in  first  mortgage.... 373-377 

when  a  personal  defence 367-368,  374,  375 

when  a  general  defence 375-376 

cases  on,  collected 375  n. 

not  an  objection  to  sale,  but  arises  on  distribution 378 

plea  of,  must  conform  to  statute 378 

purchaser  subject  to'building  association  mortgage 397  n. 

whether  remission  of,  cures  contract 362  ».,  364  n. 

when  there  can  be  no  pretence  of. 358,  364  n.,  367 

settlement  which  will  bar  defence  of. 370,  371 

what  is  not 367  (addenda) 


V. 

VACANCY 

filling  of,  in  board  of  directors  or  among  officers,  power  of 

directors  as  to 177 

in  board  of  trustees  requires  no  assignment    of 

titles 195 

officer  filling,  extent  of  liability  of  sureties  for 204-205 
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VALIDITY  OP 

agreement  of  all  members  to  dissolve 146  «.,  501 

by-laws,  dependent  upon  what 271 

charter  cannot  be  inquired  into  collaterally 40,  501  «., 

507,  535-539.  543 

compromise  between  society  and  members .....82,  325-326, 

(141-144) 
constitution    dependent  on  what,   where   incorporation    by 

patent,  &c 33,  36 

contract,  imprudent,  of  corporation 82  n.,  325  n. 

how  far  dependent  on  keeping  of  minutes 184 

assented  to  by  direictors  separately 185 

mortgage  for  payment  of  dues,,  &c 440 

official  bonds,  certain 202 

i«e  AGENT;  By-Law;  Contract;  Meeting;  Mortgage.  , 

proof  of  service  by  endorsement  thereof  by  initials  on  writ 243 

VALUE 

of  shares  for  withdrawal 102-103 

of  mortgage  for  dues,  &c.,  present 130-131 

see  Present  Vai<de;  Mortgage;  Repayment. 

of  stock,  effect  of  change  in,  on  borrower ^145,  146,  (523-531) 

not  a  subsisting  claim  in  member  against  society  be-  , 

fore  winding  up , 118,  255 

for  purpose  of  application  to  loan ....480-482 

how  made  up 481-482 

VARIANCE 

between  date  and  consideration  of  bond  as  recited  in  mortgage 

and  as  shown  in  evidence 231  n.,  549  n. 

between  real  name  of  society  and  name  in  bond  and  bill  {see 

Misnomer) 243 

VARIETIES 

of  building  associations 18-24 

of  forms  of  mortgage  used  in  building  associations 434-438 

VENDEE 

whether,    may   set    up    defence  of  usury  to    prior  encum- 
brance   374-376 

see  Purchaser. 
VENDOR 

may  enforce  lien  for  purchase-money  on  property  in  hands  of 

third  parties  who  paid  full  consideration 307 

VERDICT 

terre-tenant  cannot  set  up  usury  after,  and  before  judgment...  377 
VESTED  RIGHTS                                                                               ' 
what  cannot  be  impaired  by  by-law  {see  Obligation  of  Con- 
tracts)    269 

VESTING  OF  TITLE 

upon  resignation  or  death  of  trustees  or  directors 219 

upon  incorporation  of  unincorporated  society 550 

VICE-PRESIDENT 

functions,  &c.,  of. 171 


INDEX.  68 1 

VIRGINIA 

cases  on  theory  of  loans  or  advancements 352 

VOLENTI  NON  FIT  INJURIA 

applied  to  parties  to  usurious  loan 369 

VOLUNTARY 

payment  of  usury  not  a  bar  to  recovery 369 

and  forced  rejiayment,  difference  between  terms  of. 444 

surrender  of  franchise,  dissolution  by 499-500 

when  inferred 502 

repaymetit :  see  Repayment. 
withdrawal :  see  Withdrawai<. 

VOLUNTARY  ASSOCIATION 

incorporation  by '. '■ 38 

VOLUNTARY  BUILDING  ASSOCIATIONS 
see  Unincorporated  Societies. 

VOTE- 

right  to,  member's 86 

each  member  entitled  to  one 86,  163  n. 

origin  and  reason  of  this  rule 86 

right  of  pledgor  of  stock  to 86,  475 

borrower  to 91 

by  proxy '.  86,  163 

mere,  may  create  binding  contract 223 

by-law  giving,  or  restraining  to  casting,  when  void 266 

creating  ne\V  and  additional  tests  and  qualifications  of 
right  to,  void 266 

VOTER 

see  Members. 

VOTES 

number    each    shareholder    entitled  to,  to  be  set  forth  in 

articles .' 31  (6) 

acceptance  of  illegal,  effect  of,  upon  election 164 

rejection  of,  effect  of  improper .' 164 

majority  of,  though  minority  of  meeting,  elects 165 


W. 

WAIVER 

of  forfeitvire,  right  of. 74 

must  be  clearly  act  of  society : 59,  181 

of  condition  as  to  capital  being  all  subscribed,  what  is,  and 

effect  of 64,  281  and  note,  467 

of  prescribed  notice  of  withdrawal io5 

of  notice  of  withdrawal 109 

of  defects  in  notice  of  meetings 160 

of  rule  as  to  maximum  of  shares  to  be  held  by  any  member....  281 

WANT  OF  FUNDS 

when  no  defence  against  withdrawing  member 113 
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WARRANT 

payment  by  treasurer  without,  for  purpose  ultra  vires  cannot 

be  recovered 172-173 

necessity    of,    on    treasurer    for  disbursement  of  corporate 

funds 172-173 

on  treasurer  to  be  signed  by  president 171 

drawn  by  president  not  a  negotiable  instrument,  254  n. 

WARRANTY 

directors  actiiug  ultra  vires  may  be  held  on  an  implied,  of  so- 
ciety's power  to  do  the  act .' 176,  277 

WASTE 

liability  of  directors  to  account  for,  of  corporate  funds 193 

when  mortgagee  in  possession  may  commit 449 

WEEKLY 

periodical  payments  may  be 385 

WEST  VIRGINIA 

defence  of  usury  in 372 

WIFE 

see  Married  Women. 

Wllvt  OF  LEGISLATURE 

.  how  expressed  as  to  creation  of  corporations 262 

is  supreme  over  purposes  deiined  in  charter,  &c 506 

WILLFUL  MISCONDUCT   . 

directors  liable  for ,..  189 

WINDING-UP 

see  Court;  Dissoi,ution;  Esuity. 

what  is  meant  by 14 

when  members  may  apply  to  court  for  purpose  of 87,  516-517 

member  must  either  await,  or  withdraw  to  get  value  of  his 

stock 129,  258 

agreement  of  members  to,  is  valid 146  n.,  501 

binds  assignee  of  consenting- member 146  «.,  501 

building  association  mortgages  not  assets  for 457-458,  518 

effect  of  arrival  of  period  for 497-498 

of  insolvent  society,  proper  method  of. 511-515 

when  borrower  cannot  petition  for 517 

petition  to  court  for,  must  proceed  from  member  as  such:    512-513 

see  Creditor '. 517 

what  financial  condition  petition  for,  must  show 518 

settlements  incident  to 520 

WITHDRAWAL 

what  is  meant  by 14 

provisions  for,  to  be  made  in  articles 31  (4) 

made  in  articles  cannot  be  varied  by  by-law 104 

when  to  be  regulated  by  charter  or  by-law  io5 

cannot  be  forced  upon  investors'  by  borrowers 147 

balances  due  upon 256 

assignment  of , 109-IT0 

rights  of  assignee  of 109-110,  112 
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WITHDRAWAL— Co«/j«a^(/. 

bonus  upoQ,  may  be  claimed  by  borrower  voluntary  repaying, 

135,  136 

claims,  liable  to  defalcation  for  losses  and  expenses 78 

even  where  losses  not  yet  ascertained 78 

but  not  accruing  after  notice  of  withdrawal 254 

what,  member  may  make,  upon 100,  101-103 

subject, to  set-off  for  arrears,  &c iii  [addenda) 

dissolution  by,  of  members 525 

effect  of,  when  perfected no 

notice  of,  what  meant  by  14 

effect  of,  on  membership  and  duties  thereof. 109 

profits,  when  some,  must  be  allowed 103  «. 

right  of,  is  incident  to  membership 447 

belongs  to  all  members , 530 

objections  to,  and  justification  of. 99 

equitable  aspect  and  importance  of. 99 

does  not  involve  account  of  profits 100,  loi 

cannot  be  capriciously  denied  by  directors 107 

is  defeated  by  society's  lien  for  arrears  due 66,  131 

becoming  borrower  (surrender) 122, 

131.  447 

terms  of  mortgage 447 

how  affected  by  limitation  upon  funds  devoted  to 

114-116 

cannot  be  taken  away 99 

gone  where  society  becomes  insolvent 108 

stock  reaches  par 108 

society  to  keep  funds  available  for 113 

what  are  available  funds  for 116  n.,  115,  456 

terms  of,  statutory,  nature,  design  and  effect  of. 103 

are  those  in  force  at  incorporation 104 

charter  and  by- law  provisions  varying,  are 

void 104 

extra-statutory,  when  binding  on  society 105,  143- 

144,  530  n. 

when  regulated  by  charter  or  by-law 106 

rules  as  to,  construction  of....! io6 

special,  when  cannot  be  rescinded 143-144 

value  of  shares  for  purpose  of 102,  103 

when  declared  by  directors  binding  on  society 135  n. 

order  upon,  effect 250 

mortgages  not  funds  available  for 115,  456,  (see  116  «.) 

WITHDRAWAL  BALANCES 

nature  of,  and  presumption  as  to 256 

assignment  of 109-110,  256 

rights  of  assignee  of,  though  a  member 111,  112,  256 

interest 119 

WITHDRAWAL  NOTICE 

waiver  by  society  of  required  written ; 106 

effect  of. 109 
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WITHDRAWAL  l!iO'nCS<— Continued. 

waiver  of,  what  is .' 109 

whether  member  bound  by  new  rules  after  giving 109-110 

liable  for  losses  accruing  after 109,  254 

WITHDRAWING  MEMBERS 

liability  for  losses 78 

when  must  be  allowed  some  share  of  profits.. 104  i 

must  observe  rules,  &c.,  prescribed 104 

rule  for  competition  between,   for  priority  of  payment   of 

claims  of,  when  void 104,  265 

need  not  show  cause 104 

rights  of,  regulated  by  statute  under  which  society  formed 104 

in  ■vfha.t  sense  creditors ; no,  250 

cannot  transfer  stock 109-110 

may  assign  balances  due,  even  toother  members 109-110,  112 

order  of  payment -. no 

may  proceed  against  society  at  law in,  115,  254 

execution  by,  against  society,  discretion  of  court  as  to 112,  115 

society  must  keep  funds  available  for 113 

whether  affected  by  losses  after  withdrawal-notice,  etc 109,  254 

rules  passed  thereafter 109 

suing  for  claims,  must  show  compliance  with  statute  and  regu- 

V    lations 254 

status  on  distribution  of  insolvent  society's  assets 108,  514-515 

WITNESS 

see  Evidence. 

WOMEN 

see  PemE'Soi.e;  Married  Women. 

WORKINGS 

description  of  general,  of  building  association  scheme 8-11 

WRIT 

endorsement  of  proof  of  service  on,  by  initials  merely 243 

of  entry,    society  may  maintain  after  illegal  cancellation  of 

mortgage:  see  Entry 549 

of  injunction:  jgg  Injunction. 

of  mandamus :  see  Mandamus. 

of  quo  warranto :  see  Quo  Warranto. 

oi  scire  facias :  j^e  Scire  Facias. 

WRITTEN  AUTHORITY 

not  needed  to  show  appointment  of  agent 228 

See  AGENT. 


